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tBEFACE 

The A 'ficulturai Debtors Belief Legislation in the Province of 
Bombay v/as in an osperimental stage when in Janmry 1942 1 published 
my Gommentary on 77ia Bo))i5ay Agriciiltwid Dshtors Belief Arf, 
J9S9. U rem lined in operation for over five years since then. During 
that pejriod its sphere of operation was gradually exteQdod. Thu last 
step towairds it was taken in January 1947 when it was put into opera 
tion. in all the renjainiug parts of the Pyoviace and the civil courts 
were invested with the powers of the Debt Adjustment Boards under 
It, During the same period the Act was amended thriees partly to suit 
the changed policy of the Adviser Government in power between 
November 1939 and February 1949, partly to carry oijt the purposes 
of the Act in a more efiective and espeditious manner. 

That legislation has passed the stage of experimentation and 
revision and reached that of a permanent feature of the .judicial system 
of this province with the passing of The Bombay AgticiiUurol Debtors 
Belief Act, iOJ/f, which repeals the Act of 1939 and vests the original 
jurisdiction under it in the regular civil courts of the Province. It is 
a coi^olidating and amending Act. Although it repeals tho old one it 
maintains its link with it in several ways while taking account of the 
experience of the past 5-8 years and of the change in tho economic 
conditions eSected by the intervening war-period. Tho time is therolore 
ripe, in uiy opinion, for the publication of a digest of the wh ole lug is- 
iation on the subject in this Province with comparative notes and tables 
setting out the points of its resombianco with and divergence from sunilaiv 
legislation in other Provinces. This work bringing within its covers ail 
that pertains to tbe subject c»ia bo expected to play the role of such a 
digest and minister to the needs not only of the judges, the kwyeis aim 
tho litigating public of ail the classes and grades but also of the students 
of the i^riculturai economios of the Province because the legislative 
remedies created by a ropresentatis'o legislature proparo the ground for 
the eopitructive work necessary for the amelioration of the conditions of 
life of the agricultural classes who constitute as important a limb p| tjio 
body politic as^the intostrial- , . 



The difficulties in tbe way 6f placing before the public a work of 
this nature and size in the present conditions of life, in this country were 
by no means few. Many of them arising between the completion of the 
first manuscript of a revised edition of the old Act in November 1945 and' 
the publication of this volume in its present upto-date shape were not 
even easily foreseeable. All of them have however been surmounted, 
thou gh not before my faith, patience, ingenuity and resourcefulness 
were put to severe tests. I hope the end achieved will justify the 
means adopted. 


“Prerana”, Gliodbimder Boad, 
sakta ceuz, bomb av as. 

. Dated ISth Nomni^er WD» . 


} 


P. 0, DlVA mi. 
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B. A. D. R. LEGISLATION, 1939-47 

ADDENDA 


Part 11. pp. 21-22 add, in foot-notes 5-6 the word “ Yinayak ” before 
the word “ Pandurangrao 

„ 23-24 „ after presumption no. 6 :~It is presumed that 
the legislature is reasonable and consistent.! 

p. 29 „ in foot-note 8 the word “ Yinayak” before the 

Pandurangmo”. 

^ 41 „ at the end of the para on Previous 

Proceedings ^r— Bo too must be deemed to have 
been held by the Bombay High Court in a 
recent ruling^ where a reference lo the Objects 
and Reasons of a Bill is held barred only when 
the language of the section is clear. 

„ 45 „ at the end of sub-section (3) When a statute 

is thus incorporated into another the repeal of 
the latter would not affect the former. Nor 
would its amendment, provided the former can 
function without it.® 

„ 47 ,, at the end of the para ending with the words 

“ without reference to his salary ” The word 
“ income " in this clause has been interpreted 
by the Bombay High Court to mean “ net 
income,*” 

,, 59 „ in para 1 the word “ Yinayak ” before the word 

“ Pandurangrao ”. 

1. Ineome-iax Commissioner r. Saran Singh (A. I. K. 1946 Lah. 147, 166). 

2. * Akmedabad MunicipaiUg v. Government of Bombay (A. I. K, 1946 

3. V. {A. 1. B. 1946 Cal. 335, 328), 
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, 79 ' in foot-note 4 the iinder-mentioned ease^^ 

?? 3 jif ^ 

, ' . ■ *89 ■ in ■■ the '.para ending with the words. must 

therefore be read along with this sub' section 
, the following A part}' aggrieved by any such 
decision is not however prevented from' filing 
■ an appeal against the .aivard passed in the 
proceeding^ 'if the decision is embodied and 
acted upon therein J 

. 94 . in rule 2 at the end^ the following often 

a .proviso is. more than an exception or.. a 
qualifying clause and in such a case there is 
ex hypothesi some repugnancy between the 
purview and the proviso.^ 

jj 104 in foot-note 2 the word Vinayak before the 

word Pandurangrao, ” 

,, 105 „ before 47 Bom, L. R. 852 the title Feoiyle's 

Oim Provident and Oeneral Insurance Co^ v, 
Giiracliarya. 

,j 107 ,, in the para ending with the words mentioned 

in the same order the following : — This view 
was confirmed by the High Court of Bombay 
wdien it held'‘> that a Board not being a 
Court no revision application lay against 
its order. 

j, 114 y, in presumption 4 at the endj the following:— 
The general tendency of the courts would 
however be against such oiisterd^> 

5. In€mm4m Commissioner x, Smran Singh (A. L E. 1946 Lain 14-7, 150). 

6. Maridm v, Bifoy Frmad {A. I. Ew 1946 Cal, 12J, 123). 

7. Eadem limmsakeh x, MmyenmiiU Bom. L. R. 15S). 

S. IMmmed MoMucMitt v. Bmperpr (A. I, B. 1946 Lain 158, 174), 

0. FeoylCs Oum Prmntkni mi Qmeml Imiirmu Co, v. Guraeharua 

IQ, GuU Jim X, Bikari Lai (Avi.. B,, X946; 1^2), 
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„ 136 ,, in foot-note 8 the case below-mentionod,"u 

,, 171 „ the second column after the words “ was declared 

to be final, ’’ the following These words were 
interpreted by the Bombay High Court as not 
justifying the view that a revision application 
against a decision of the civil court is not 

maintainable.i2 

„ 172 „ in the beginning of the para commencing with 

the words “ As the provisions of these two 
sub-sections etc. ", the following : — The distinc- 
tion between the procedure to be followed under 
these sub-sections has been clearly brought out 
and emphasised in the under-mentioned case.t^ 

„ 173 „ in foot-note 4 the under-mentioned case.^^ 

,, 175 „ rule 7 para. 2, the following A concise state- 

ment of the law is on the other hand found in 
the below-mentioned case,i5 

177 „ after the last para, the following para 

This section and section 30 : — It has been held 
in a recent caseis that a civil court is bound 
to transfer a pending suit even if the questions 
mentioned in the first sub-section are involved 
only so far as one of the debtors therein is 
concerned and if the Board would have juris-, 
diction to entertain an application by or against 
him under S. 20 of the Act. 

11. In re, Dhruvarajsmg v. Vishwnathsing (A* I, B, 1946 Bom. 66). 

12. Vinagak Fandurcmgrao v. Shesliadasacharya {46 Eom. L. B. 711). 

13. Baghusing r, Ogeppa (48 Bom, L, B, 615), 

14. mSgihetZoan and Banking €ou Ltd, V, Sped Ahmed Majioha (A« L E, 

16, OMniMam w, Firm^ Mirpm Bam (A. I. B. 1946 Lah. 20). 

16, Mum Samfji t* Kmhmlal (48 B, 613). 
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„ „ „ in foot-note 23 the word “ Vinayak ’’ before the 

word “ Pandurangrao. ” 

„ „ „ in foot-note 24, the following This expression 

has also been interpreted by the Bombay High 
Court in a recent case,!^ as not includirig a suit 
• for taking accounts under S. 15D of the 

JD. A. B. Act. 

„ 215 „ at the end of the commentary on S. 45, the 

following This view has been found to have 
been supported by a recent ruling of the Bombay 
High Courtis under S. 37 (1) of the Act which 
takes the place of para 1 of the old section 87. 

Note. — I regret that some minor misprints here and there have 
remained uneorrected but these can be easily corrected 
by the reader of his own accord. 


17. Tuha Krishna v. Dhanu Krishna {i9 Bom. L. R.219). 

18. Ihika Krishna v. Dhanu Krishna {49 Bom, L. R. 219). 
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BOMBAY ACT XXVIII OF 1947 


INTEODUCTION 

I, The Act and its past liistoi*y ; II. Changes effected 
by it in the duties and rights of those concerned; 

III, Problems arising out of this new Act. Appendixl.— 

Comparative Table of Corresponding Sections of the Acts 
of 1947 and i9B9 ; Appendix II.— Table of the Provisions 
of Other Acts which can fill up the gai>s in this Act. 

I. 

The Bombay Agricultural Debtors Belief Act, 194-7, which. 

came into force in this Province from the 27th day 

past^MstOTy! passed by the Legis- 

lature 0 / the Province in the year 1947. Its full 
.title is An Act to consolidate and amend the lauy for the relief of 
agriculturcd debtors in the Province of Bombay and its authorised 
short title given to it hy S. 3 (1) thereof is The Bombay Agricultural 
Debtors Belief Act, 1947, lio-wevex like other legislative enactments 
it will usually bo referred to by its number and year as Bombay Act 
XXVlll of 1947 or even as iJoin. XXYllI of 1947. 

The declared objects of the Legislature in passing it are (1) to 
consolidate the law for the relief ol agricultural debtors in the Province 
of Bombay and (2) to amend the same. By the process of consolidation, 
it seeks to bring within the ambit of a single Act tbe provisions of the 
law on the subject contained in certain previous Acts, The very first 
Act passed on this subject in this Province was Bombay Act XXVlll 
of 1939, which recieved the assent of the Governor-General on SOth 
January 1940. Betrveen that date and 26th May 1947 it had been 
amended three times by Governor’s Acts which were Act VI of 1941, 
Act VllJ of 2 940 and Act 11 The history of the agricultural 

debt relief legislation prior to the pacing of the Act of 1939 and 'the 
circumstances which led to the passing of the subsequent amending 
Acts, have been stated in details in ‘.the; ItpifoDUCiiON to the Act of 
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1939 as am ended upto date, which together with the Text thereof and 
the Commentary thereon have been incorporated in this volurae. 
Reference to it is bound to be very frequent, inspite of the repeal 
of that Act by S. 66 (2) hereof, for the reasons that the repealing sub- 
section itself and the numerous sections or portions thereof preceding 
it contain such references thereto that even while administering this 
Act the Courts of original and appellate jurisdiction under it will 
necessarily have to look into them in order to decide the points with 
regard to them which may arise under this Act and that numerous 
sections or parts of sections of the old Act have been re-enacted in 
this with slight verbal consequential or substantial changes. All such 
changes have been lucidly explained in the comments on the respective 
sections and parts thereof. What remains to be narrated here is the 
history of the legislation subsequent to the passing of Bom. Act II of 
1946 in the month of February of that year. 

That Act had been drafted, passed and put into force during the 
regime of the Adviser-Government under S. 93 of the Government of 
India Act, 19S5.TheCongresspartyinthe Assembly came to terms with 
the British Government and formed the Congress Ministry in 
the first week of March 1946. In view of the amendments made in tlie 
Act by those of 1946 and 1946, the Rules made under S. 83 were 
required to be amended. Accordingly a draft of the proposed amend, 
ments therein was prepared on 8th March 1946 and published at pp. 
24-30 of Pt. IVB of the Official Gazette dated 4th April 1946. But 
according to the view of the popular Ministry the Act of 1939 as till 
then amended stood in need of several further amendments in order 
to carry out the policy of Government as regards the improvement 
-of the rural economy of the Province. Moreover there was the necessity 
to replace within 2 years of the restoration of Provincial autonomy the 
Governor’s Acts by those by the Legislature although the same 
provisions may be re-enacted thereby. It was accordingly decided to 
place before the Legislature a Bill for carrying out the said purposes. 
One such was drafted and published along with a Statement ‘'of Directs 
and Reasons and Notes on Clauses at pp. 225-31 of Pt. V of the 
Official Gazette dated 18th September. 1946. It contained in all 19 



THE ACT AND ITS PAST HISTORY HI 

sections out of which the substantial ones, 3 to 19, sought to amend 
SS. 2 (I)-, (4) and (6), 4, 9, 17, 29, 32, 37, 42, 45, 46, 60, 51, 59, 64, 66, 
68 and 73. That Bill was not however placed before the Legislative 
Assembly till 11th February 1947 and on 12th February 1947 there 
appeared at pp. 43-C6 of Ft. V of the Offi-cial. Gaeette, L. A. Bill No. 
XIV of lyJfl seeking to consolidate and amend the whole law on the 
subject with a Statement of Objects and Reasons and Notes on Clauses 
which did not explain why the previous Bill had been superseded, 
although it did state that fact 

This Bill as placed before the Assembly, was passed at its first 
reading and referred to a Select Committee with a direction to report 
on it on 24th March 1947.1 It submitted its report and proposed 
certain amendments in SS. 2 (5) (a) (ii) and (iii) and (b) (Hi), 4 (2), 

7 9, 18, 19, 22, 24, 26, 31, 33, 42, 44, 55 and 56. This Keport together 
with the Bill as proposed to be amended by it was published at pp. 
162-88 of Ft. V of the Official Gazette dated 3rd April 1947. It was 
then placed before the Assembly for its second and third readings and 
passed with certain amendments made in it as proposed by the Select 
Committee, on 9th April 1947.^ 

The Legislative Council passed it finally on 11th April 1947.* 
The Oovernor Qeneral gave his assent to it on 22nd May 1947 and it 
was first published as Bombay Act No, XXVIII of 1947 at pp. 257-80 
of Ft. IV of the Bombay QoveTnment Gazette dated 27th May 1947. 
No specific date for its commencement having been mentioned therein 
it came into operation throughout the Frovince except the City of 
Bombay on SIth May 1947 in supersession of the Act of 1939 and 
those amending it. 

1. The lull text of the Speech of the Hou’ble the Finance Minister made , 
while" introducing the Bill for its first reading has not yet been pubUshed 
officially. A piees-note containing the gist of it was however published in the 

‘ Bombay Chronicle’ dated 11th March 1947. 

2. The debates that may have taken place on this Bill in the Assembly 
have not yet been officially reported. However a Press-note containing a 
summary thereof together with that of the reply of the Minister appeared in 
the issue of the same paper dated loth April 1947. 

8. See the Press Report pnbliphe4 to tfte issn? of the Mwe paper dated 
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The second declared object in passing this new Act being to 
amend the law on the subject, it has naturally made 
Changes effected many important changes in the duties and rights of 

and rights of those those persons who have a place m its scheme which 
conoemed, remains the same in its main features described 

at length in sections V to YIII of the Iktrobucj. 
TION to the Act of 1939, This has been done by omitting certain 
sections or parts thereof altogether, inserting certain new ones and 
making important modifications in a major portion of them while 
r6”-enactmg them, A general view thereof can be had from the 
CoMPAEATiVE Table whicli forms Appendix I to this Ixtrodug- 
TiON. A view thereof chapter by chapter can be gathered from the 
comments made in the beginning of each of them. A detailed view of the 
extent, nature and legal efiect of the changes made in each section 
can be formed from the comments under the heading of 

the Bectio7i made under each such section. Here I propose to record 
my estimate of the efiects of the changes as a whole on the duties and 
rights of the persons concerned with the operation of this enactment, 
which, according to a reported reply of the Finance Minister to 
the debate on the third reading of the Bill is only one of a 
series of measures-~~protectiv6, preventive and constructive; legislative 
and administrative—which, according to the programme of the Ministry 
%vere intended to ewadicate the evil of backwardness and poverty 
from our rural economy.^ 

Those persons are classifiable under 5 heads, namely (1) the 
administering authorities; (2) the debtor class; (3) the creditor class, 
(4) the pleader class and (5) the classes of debtors outside the 
purview of the Act. The changes eftbcted in the position of each 
of them will be considered below eeriatmu 

(1) The administering aubthorities^ —The jurisdiction to enter- 
tain and dispose of applications ■ for relief had, under the Act of 

4, This quotation has bean' taken from' the Ptess-note published in the 
* Bombay Chronicle^ dated lOth April the official report of the Debates 
m the Blil'mot' havlBg been pnbliiilied as yet* 


1939^ bee.n vested in Debt Adjustment Boards •specially appointed 
for specified areas under S. 4 of that Act, Until that ' Act was 
.amended in, 1945 those Boards were under the administrative control 
of the Civil, Judges (Senior Division) in their respective, districts. 
Ill cases of doubt the Boards had to make references also to them. 
Appeals from the Board^s decisions and aivards lay to them in 
cases involving claims upto Ks. 5,000 and to the District Courts in those 
involving claims beyond that limit. The Civil Judges (Junior Division) 
had as such no place in that administrative machinery. They were 
however eligible for being invested with the powers of the Board. After 
the x\ct was amended in 1945, administrative control and all appellate 
jurisdiction were transferred to the District Courts but the latter 
could transfer for disposal to the Senior Civil Judges in their 
districts, any appeals filed before them if those Judges had been 
invested with power to hear appeals under S. 27 of the Bombay 
Cvvil Courts Aet, 1869. Owing to the direction contained in para 
2 of sub-section (2) of S 56 of this Act for the dissolution of all the 
Boards appointed under S. 4 of the old Act, they are now out of the 
picture. The definition of the term Board and the sections relating 
to their appointment and removal have not accordingly been re-enacted 
md all references to them have been omitted from the sections or 
sub-sections which have been re-enacted and avoided in those of 
them which have been enacted for the first time. Their place under 
the designation of the Court has been taken in this Act by the 
Courts of the Civil Judges ( Senior Division ) as far as the territories 
within their ordinary jurisdiction are concerned and by those of 
the Civil Judges (Junior Division) whore those of the former class 
have no such jurisdiction. The appellate jurisdiction under this Act 
has been vested in each of the District Courts under the designatioji 
of « the Court in appeal Naturally therefore the original proceedings 
under this Act will henceforth be conducted before the presiding 
judges of the Civil Courts in the Province like the proceedings 
under other special Acts such as the Indian Succession Act^ 1926^ 
Provindial Insolvency Aet^ 1920 etc* and appeals under this Act 
will be entertained and disposed of by those of the Districts like ordinary 
spieals under the Civil Ffmedwe Cod^* Both sets of authorities are 
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autliorised to make -use of all the provisions of the Code '^^ mw 
ss otherwise expressly provided in this Act/* Moreover although the 
original proceedings will have to be conducted as proceedings under 
this special enactment and the right to file an appeal will be 
determined by the provisions of S. 43 hereof, the procedure for 
the disposal of the appeals will be that prescribed by Or« A£/ in 
Schedule I to the Code because S. 12 which limited the grounds on 
which decisions and awards could be modified or reversed has not 
been re-enacted in any form. 

The jurisdiction of the High Court of Bombay to entertain 
revisional applications under S. 115 of the Code has been kept inviolate 
by S, 43 of the Act, the Legislative Assembly having refused to pass 
sub-section (3) thereof which expressly ousted such jurisdiction. In 
which cases that remedy will be available to aggrieved parties has 
been made clear in the comments on the relevant sections. Such 
applications have also been expressly excluded from the operation of 
S. 19 ( 1 ) and ( 2 ) which correspond to S. 37 ( 1 ) and ( 2 ) of the 
repealed Act. 

(2) The debtor dass^-^This is the section of the population of 
this Province for whose relief from indebtedness the whole legislation 
commencing from 1989 is being made. The important changes by which 
they are expected to be benefitted are those made in several sections 
and parts of sections of the old Act while re-enacting them in this Act. 
The group of changes which first catches our attention is that of those 
made in the definition of the term ‘^debtor” contained in S. 2 (5) of 
this Act which corresponds to S. 2 (6) of the old Act. That sub-section 
has several clauses defining the qualifications which a person must 
pQSsess for the purposes of this Act in its application to the cases of an 
individual and an undivided Hindu family which are dealt with 
separately in clause ( i ) of each of its two parts, ( a ) and ( 6 ). The 
remaining three clauses ( ii ) to ( iv ) in each of the parts have been 
amended substantially. The qualification in clause (ii) in both the 
parts ■as to holding land used 'lor agricultural purposes has Been so 
amended as to be applicable also to the case of a person who held such 
and any time during the a). 'years preceding SOth January 1940 
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but had transferred it as the result of a transaction in the nature of a 
mortgage though not purporting to be so and whether evidenced by 
an instrument or not. That in clause (Hi) in both as to personal 
cultivation has been so amended as to make the qualification applicable 
to all those who had been so cultivating any land for the two cultiva- 
ting seasons preceding the date of coming into force of this Act i. e. 

27th May 194i7 or of the date of establishment of the Board concerned 
under the repealed Act.5 Lastly, the percentage of the maximum 
amount of annual income from non-agricultural sources contained 
in clause (iv} in both the parts has been raised from 20 to 33^ or 
Rs. 500 respectively in the case of an individual and 40% of that income 
which is subject to a total of Rs. 1500 as made up of the incomes of 
all the members thereof, in the case of an undivided Hindu family. 

Allied to these changes is the change effected by the substi- 
tution of rules (2) to (4) in S. 22 for sub-clauses (i) to (^^;) of 
clause (e) in S.-42 (2) of the old Act, in the method of making 
up accounts. All accounts are to be made up now to the date of 
the application from the very beginning and the amounts of principal 
and interest due in respect of each transaction entered into upto 
3 1st December 1939, is subjected to a cut, it being 40% in the 
case of transactions entered into before 1st January 1931 and 30% 
in that -of those entered into on or after the said date. Those 
entered into on or after 1st January 1940 are exempted from the 
provision as to a cut. 

These changes enure for the benefit of the agriculturists residing 
within the jurisdiction of every Court which has jurisdiction under 
the Act, whether original or appellate. The consequence thereof is 
that although owing to the further limitation specified in S. 4 it 
is only the" debtors residing within the particular areas referred to 
therein who can make applications for adjustment of debts or against 
whom such applications can be made under that section till 31st 
July 1947, those residing in the areas for which Boards had been 

5. For the different dates OH which Boaids were established in different 
areas see Appendix I to the iKTSODCOTibN to the Act of 1839. 
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^established prior to. 1st February.. 1947’ can make or be , made*parties 
to the applications that can be made under other provisions of the 
Act such as those contained in SS. 8, 24, 28, 37 and 

second amendment that afiects the scope of the definition 
itself consists of the omission of the words cutting of grass'’^ 
from the exclusion-clause in the Explanation to that siib-sectioDj 
which from the very beginning gives a wider significan je than the popular 
or etymological one to the wor*. agriculture. 'b This omission will 
enable even those who do nothing else except the cutting of grass 
from their holdings on allowing it to grow therein during the 
monsoon in each of the two years referred to in sub-clause (m) 
in both the parts, (a) and {h) of the definition, to take advantage 
of the provisions of this Act. 

The third great advantage which they get under the new Act 
is that derived from the substitution of the word ^'transfer'" for 
the word sale in 45 (1) of the old Act while re-enacting it 
as S. 24 (1) of the present one because whereas sales of immovable 
properties of the value of Rs. 100 and upwards can be made only 
by registered sale-deeds, transfers as defined in the IransJ'er of 
Froperiy Act, ISS'B can be made even by delivery of possession 
accompanied by an oral agreement alone or that coupled with 
a kabulayat under the Bomhay Land Bevemie OoclCf 1S79. 

Fourthly, an agricultural labourer who is or is not a ‘^'debtor'" 
under the Act can, under the new provision in S. 24 (2) apply 
to the Court before 1st August 1947 for a declaration that a transfer 
of landed properly made by him or by the person from whom 
he has inherited it, at any prior time whatever was in the nature 
of a mortgage. If on investigation the Court comes to the conclusion 
that tho allegation is corieet, . it is required to proceed further in 
the matter ,as if an application for,, the,, adjustment of the mortgage- 
debt had been made to. it , under S*- 4 of the Act by a person who 
is^ a “debtor^^ imder.the ,Act|...-wtethor he does or does not possesrs 
all the qualifications mentioned ..in ''the,, definition of tha^ 
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, Wiien the' Legislature created this special remedy ' for ' a special 
class it was mciimbent on it to define that class accurately by adding 
the definition thereof in 2 but it has not done so. The courts of 
original and •appellate jurisdiction under the Act are therefore apt to 
take difieient views as to whom to call an agricultural labourer. 
There being no fixed period prior to the dale of the application for 
which the person claiming the status should have been engaged in such 
labour, it would be sufficient even if he is engaged therein for one 
ao^riciiltural season. As for what is agricultural labour it must be 
deemed to be manual labour, with or without the help of mechanical 
contrivances, done in connection with ^ 'agriculture^^ as defined in the 
Explanation to sub-section (5) to section 2 of the Act. The qualification 
as to the proportion of income from n on-agricultural sources to that 
from all sources or the maximum income from such sources will not 
be required to be possessed by such a person. 

Fifthly, if the Court finds in any proceeding that the debtor 
and any of his creditors had colluded together in order to defeat the 
lawful claims of any other creditor or creditors the Court has been 
authorised by S* 35 (2) not only to refuse to scale down the debts 
but also to declare the debt as extinguished and irrecoverable. 

Sixthly, this Act has a specific section, namely 86, newly added 
in order to provide that if a party fails to appear on the date of 
hearing of an application for adjustment of debts, either as originally 
fixed or as fixed on adjournment, the Court can proceed ex parte 
against him. Although creditors are as much entitled to the benefit 
of this provision as the debtors the majority of cases in which 
the Court would have occasion to make use of this power would ^ 
naturally be those in which one or more creditors deliberately 
reirains from appearing before the Court in order to avoid a scrutiny 
into the nature of his dealings. 

As against these advantages the debtors are likely to be con- 
fronted with one difficulty under the present Act because an award 
made under this Act is not made, by any provision of a general 
nature as was , contained in 'S.,'--'63 of. the old Act, executable 
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as a decrea of tho Court. S. 38 (3) provides for the 
recovery of an instalment in arrears but not ior the recovery of 
possession of a mortgaged property should the mortgagee fail to act 
up to an order for its restoration contained in an award. Perhaps 
that difficulty can be tided over on the application of the general 
principle that all the orders of a Court which direct a party to do 
a particular thing can be executed through th^ Court if not volun- 
tarily obeyed. 

(3 > The creditor class— In this class Ml primarily the private 
money-lenders, whether individuals or firms. In the case of proceed- 
ings under this Act however it includes also the Provincial Govern- 
ment, local authorities such as a Municipality, a Local Board or a 
Village Panchayat, a Co-operative Society registered under the 
Bombay Co-operative Societies Act, 1925, a person authorised to 
advance loans to debtors under S. 78 of the repealed Act or S. 54 
of the present Act, a holder of decree or order of a competant court 
for maintenance against a debtor, and a scheduled bank. Even 
under S. 3 of the old Act the latter class of creditors had a some- 
what previleged position because they were exempt from the opera- 
tion of certain specified operative sections of that Act. Under the 
corresponding section of this Act however they are placed outside 
the jurisdiction of the Court altogether, i. e. to say, they have been 
exempted from the operation of the whole Act, “Save as otherwise 
expressly provided" e. g. in SS. 4, 26, 32 and 49 of this Act. On the 
other hand under the provisions of S. 26 (3) and (4) the Collector 
and others have to furnish statements within the time fixed by the 
Court instead of by Government and'are liable to incur the penalty of their 
claims being treated as extinguished in case of disregard of the Court's 
orders in those respects unless the Court deems fit not to act upon 
the additional provision in that respect in S. 26 (5), 

As for the ordinary money-lenders, their position has been 
altered considerably, for it is obvious that to the extent to which 
the debtors are gainers as above explained, the creditors aro losers. 
Their titles to certain imraoyable properties which could not be 
questioned under ^ 45 0 of the old Act are now open to question- 
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Moreover transfers of such properties not made by ostensible sale- 
deeds were outside the purview of that section. They are however 
brought within tho ambit of S. 24 (1) of this Act by the use of the 
word ^^transfei'^ therein and questi<5ns as to their true nature can be 
raised in pending proceedings conducted under this Act before any 
Courts under proviso 1 to S, 56 (2) and in the new ones started under 
S. 4 of this Act, Further, sub-section (2) thereof provides for quite a 
new remedy for the recovery of properties by persons of the undefined 
class of ^‘agricultural labourers.” Again the addition of the words “or 
has held such land etc.” in S, 2 (5) (a) (ii) and (?;) (n), and of the 
words “or of the establishment of the Board concerned under the 
repealed Act” in S* 2 (5), (a) (w) and (h) (in), and the raising of 
the percentage and maximum income in S. 2 (5) (a) (iv) and (h) {iv) 
have contributed to a considerable increase in the number of persons to 
whom the remedies provided for by the Act have become available 
provided they were not already barred before this Act came into 
operation. 

Further it is now clear that even pending appeals along 
with suits, applications for execution and proceedings other than 
revisional, in respect of any debt, instead of those for the recovery 
of a debt, are liable to be transferred under S, 19 to tho Court 
having jurisdiction under this Act if they involve the two questions 
mentioned in that section. Therefore even those filed for relief as 
to the possession of an immovable property must now be transferred 
without recording findings on the preliminary points involved therein. 
A colluding creditor who was formerly immune from punishment 
is now liable under S. 35 (2) to have his claim treated as extinguished 
and therefore not recoverable. A recalcitrant creditor who absents 
himself on a date of heariug in order to lengthen a proceeding 
to which he is a party can now be proceeded against em parte under 
S. 36. If that is done ha would be deprived of the right to represent 
his side of a point in dispute concerning his claim. Every creditor 
obtaining an award is now under an obligation created by S. 38 
(1) to present it within the prescribed period for registration under 
the . RegiBtratwn Aety'i908^'.'%o the Sub-Registrar having 
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jurisdiction to register it. Under S. 38 (3) again a creditor cannot 
got enforced any other order in his favour contained in an award 
except the recovery of an instalment which has fallen into arrears 
unless the Court takes the view that he has an inherent right to do so 
though there is no express provision for it. Moreover a resource 
society or a person authorised to advance loans to debtors who are 
parties to pending proceedings or awards made under this Act 
can insist upon its or his consent being previously obtained 
by the debtor only when he proposes to hypothecate or sell 
the standing crops or the produce of his land, not in the 
cases of all kinds of alienations and encumbrances. Lastly, creditors 
who had obtained awards from the D. A. Boards till the date of 
their dissolution and have not recovered their full dues under them 
have no express remedy provided for the recovery of the balances 
due to them, as S. 63 of the old Act under which this could be 
done is repealed along with the other sections thereof and S. 56 
(2) contains no reservation with respect thereto or a provision for 
their recovery as if they were awards made under this Act. It 
is however, in my opinion, permissible to presume that the Legistatuie 
did not intend that such awards should cease to be executable and 
to allow them to be executed on the application of the provisions 
of S. 7 (c) or (e) of the Bombay General Cl antes Act, 1904 
because the right of recovery acquired under the repealed Act when 
it was in force cannot be deemed to be affected by the repeal 
of the Act. Their exposure to attacks in suits under the ordinary 
law cannot however be prevented as there is no provision in this 
Act corresponding to S. 73 {ii) which acted as a bulwark against 
them under the old law. ° 

On the other hand under S. 42 they have acquired the right 
to engage a pleader in all proceedings conducted under Sy. 24 
and 28 and if the Court coimerned comes to the conclusion on 
inquiry started on a debtor’s application that the debtor is not 
competent to represent his case and should be allowed to engage 
a lawyer at his cost it is open to the Court to permit the creditors 
concerned also to engage one at their cost. 
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The pleader class : — The Act of 1939 contained S« 67 aLsolii- 
t^iy prohibiting pleaders and others from appearing for any of the 
parties to the proceedings before the D. A, Boards which -were 
constituted specially for exercising the originial jurisdicion under 
it, except when specifically permitted to appear for pui ties found 
on investigation to be incompetent to represent their cases personally^ 
There was a cry against such an absolute prohibition when the 
Eeview Committee appointed in August 1943 went round to the 
head-quarters of the Boards then in existence. That Committeo 
recommended that the ban should be lifted in the case of 
controversial matters in which questions of law were involved. 
The amending Act of 1945 did not still amend the said section 
in that respect. The corresponding section 42 in this Act however 
improves the position of the pleaders^ to this extent that it excludes 
from the general ban as to all the proceedings under the Act, 
those conducted under SS. 24 and 28 of the Act, L a. to say, those 
in which the questions involved are those of transfers in the nature of 
mortgages and fraudulent alienations or incumbrances. Further, if 
as the result of an investigation made on the request of one party 
to be permitted to engage a pleader the Court comes to the conclusion 
that the application deserves to be granted, it can without motion 
from the other party allow him too to engage a pleader. The 
condition that the fees of a pleader shall not form part of the 
costs of a proceeding is applicable to both the parties. Thirdly, the 
original jurisdiction under the Act having been transferred to the 
Court, revision applications against all the orders passed by it against 
which no regular appeal has been provided for under 8. 43 would 
lie to the High Court. Lastly, the provisions of S. 73 of the old Act, 
which barred civil suits and proceedings in respect of any matter 
pending beforethe Board or the Court under this Act/' the validity of 
any procedure or the legality of any award, order or decision of the 


6. The word pleader ” in this section is to -be understood in the same 
^ense as is given to it by its definition contained in the C. Code, 190$ which 
is made wholly applicable by S, 46 except where there is a conflict between 
this Act th^ Oocfe. • : 
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Board or of the Court or *Hhe recoYery of any debt made 
payable under the award not having been re-enacted in any form 
in this Act except as provided in the case of a surety in St 6 
(2) thereof the pleaders in the mofussil would have ample new 
work of a regular type arising out of the operation of this Act, 
to keep them engaged inspite of the special remedies provided by 
it, in some of which they will have no place as of righh^ This 
is a legal consequence arising from the omission of an important 
check on litigation which was contained in the former Act/ whether 
the Legislature did or did not intend it to follow from it. 

(6) The classes of debtors outside the purview of the Act:-- 
This Act having been passed for the express purpose of granting relief 
from indebtedness to the debtors of the agricultural class who hold 
lands and cultivate them personally and S. 11 having imposed a 
further condition as to the total amount of debts due by a person for 
the adjustment whereof only an application can be entertained under 
S* 4 the debtors of the non-agricultural class and even those of the 
agricultural class owing more than Rs* 15,000 upto the last date of 
making applications are outside the purview of the Act. Those debtors 
were in the same position even under the Act of 1939. That Act 
however contained fc?. 86 which permitted such persons to pursue 
their legal remedies under the Behhhan AgriculUmsts Relief Act^ i«S79 
within 3 years of the Act being put into operation in any particular 
area and if a legal proceeding was started within that period, it 


7. It may be noted in this connection that the Government of Bombay 
had between January 1942 and February 1946 appointed some pleaders as 
Debt Relief Assistants for rendering legal help to backward class debtors and 
those of the aboriginal tribes. A discussion as to their legal position in 
proceedings under the old Act will be found at pp. 279-81 of the Commentary 
on the old Act* With reference to those of them who have been working as 
such in the districts' of last Rhandesh, > West Khandesh, Nasik, Broach, 
Fanch Mahals, Thaim and Kolaba, a.'Fress-note published in the “ Bombay 
Chronicle dated 7tU February 1047' anaounced that the present Government 
had decided io^contlime them in ■ servlet; icr 'the said purpose for a period of 
one year commencing from lat April' 1947, 
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permitted it to be continued till the end under that Act even after the 
said period elapsed. There is no such temporary provision in the 
present Act. However S. 56 (1) which repeals the said Act of 1879 
alter the expiry of three years from the date of coming into force 
of this Act, for all purposes, is applicable as well to the debtors outside 
the purview of the Act as to those within it. Hence the position of the 
former is so changed that unless the suits and proceedings in which 
they are concerned are terminated within the said period of three 
years, they will cease to be entitled to continue the proceedings after 
the end of that period and they will consequently have to be dismissed 
then. 

As for the exclusion of the industrial labourers and the lower 
middle class wage-earners who have to resort to money-lenders at 
times, the Money-lendtrs Bill of 194.6 referred to in the last paragraph 
of the Introduction to the Act of 1939 has now been passed, and 
having recieved the assent of the Governor-General has become 
Bom. Act XXXI of 1947. It is a short Act in 39 sections providing for 
the licensing, registration and control of meney-leaders in the Province 
of Bombay, and contains very salutary provisions for granting relief, 
to the debtors of the above class. It does not like Bom. Act XXV III 
of 1947 come into force from the date of its first publication but 
contains sub-section (3) of section 1 empowering the Provincial 
Government to put it into operation at any time by publishing a 
notification to that effect in the Official Gasette. This cannot however be 
done until rules have been framed under S. 39 and the necessary admini- 
strative machinery as provided for by S. 3 has been set up. As for 
them too, a draft of the proposed rules has been published at pp. 
489-500 of Pt. IVB of the Bombay Government Gazette, Extraordi- 
nary dated Tuesday, 29th July 1947. It is hoped therefore that they 
will be placed before both the houses of the Legislature during their 
August-^eptember session and be finally published in the Gazette with 
such modifications, if any, as thhy jointly suggest and that the necessary 
administrative arrangements will be made within a few weeks. 
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, A glance at the the Gomparative Table forming Appendix I 
to this Introduction will show that in place of 
Problems arising the 86 sections in the old Act there are 56 only 
oiitof this new Act., that thereout, SS. 36 and 45 contain 

entirely new provisions and some other sections such as SS, 6 and 
24 partially contain provisions relating to matters unknown to the 
former enactment. That means that many more sections and parts 
oE sections than were absolutely necessary for giving effect to the 
policy of .replacing the Boards by the Courts have not been 
re-enacted. Their omission is naturally likely to tax the ingenuity 
of the Courts and the pleaders concerned as to how to act in tie 
contingencies Avhich though provided for specifically in the old Act 
have not been so provided for in this Act* With regard to them 
it may be stated generally that the right course would suggest 
itself to those concerned if reference is made to other existing 
enactments in force in this Province, which can be made use of as the 
original jurisdiction under this Act has now been transferred to the 
Court '' as defined in S. 2 (3) hereof. For ready reference I append 
hereto as Appendix H a table showing which provisions of other 
enactmentsare likely to be useful for that purpose. In other cases refe- 
rence may be made, to the provisions of SS. 7 to 9 of the Bombay 
General GLame^^ Act^ lOOIp and to the rules of interpretation deduced 
from decided cases given in the Commentary on the old Act at several 
places, as and when applicable. 
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COMPARATIVE TABLE OE THE GORKES PONDING 
SECTIONS OF THE ACTS OF 1947 and 1939. 

N. B. (1) This table has been given here for the purpose of a 
rough and ready reference. The correspondence between the sections 
or parts thereof is as regards the- general nature of the provisions 
contained therein. Detailed notes as to the degrees of correspondence, 
changes in phraseology and in the nature of the provisions, policy 
etc. will be found dealt with generally in the beginning of each 
chapter and specifically in the comments on the individual sections or 
parts thereof. 


Aot! of 1947. 

Act of 1939. 



Chapter L 

Chapter /. 

S.16. 

S. 33. 

S. 1(1) and (2). 

., 17 (1), (2), (3). 

„ 35(1), (2), (3). 

s. 1 (1) and (2). 

„ 18. 

„ 36. 

„ 2(1). 

„ 2(1). 

„ 19. 

„ 37. , , 

„ (2) to (S). 

(3) to (9). 

., 20. 

„ 38. 

„ (9). 

... ' ... . ...■ 

21. 

39. 


S. 2 (10), (11) 

DO 

jj 

SS 40 and 42, 

„(12). 


„ 23. 

■S.:44. 

,.(13). 

„"'2(13).‘ 

„ 24(1). 

„ 43 (1). 


,.(•2). 



„ ,.(16). 

„ 25 

S. 4.'5(2). 

„ 3. 

„ 3. 

„ 26. 

, 27. 

„ 47. 

„ 48. 

Chapter IL 

ChaptorsII andllJ. 

„ 28. 

„ 49. 

S. 17(1), (2), (3). 

29(1), (2), (3) 

„ 50 (1), (2), (4) 

S. 4(1). 

and (4). 

and(5). 

,.(2). 

„ 18 (1) and K. 16. 

„ 30. 

» 51. 

„ (3). 

„ 22 (3). 

„ 31. 

» 52. 

::a lA : 

„ 32. 

,> 54. 

,, 6(1). 

.. 20. 

„33. 




,, 34. 

. '53. : V ;.;H 

,, 7. 

S. 21. 


„ 56. 

„ 8 . 

„ 23 ■ 

:,7 36.,:" :: V 



„ 24. 


.,” 57 . 

,, 10. 

25. 

„ 26. 

:-8(l), (2) 

SS. 61 (2), 62 and 

„ U. 

and (S). 

63. 


„ 27. 


S. 64. 

,, 13. 

„ -28. . 

Hi' iK,;;- ; : 



„ 31. 

‘mrnimmmm: 

„ 86. ■ 


,,32. 

„ 42. 

„ 67. 


TABLE OF CORRESPONDING SECTIONS 


Chapter III, 


SS. 9 (1) and 14. „ 5^. 

I „ 11^18 (2), 23 (4), „ 5i. 
24 and 6U. 


SS. 7 (1), 13 and 
K. 35. 

! Chapter IV, 


Chapter IV. 

S. 52 

„ 53(1), (2), (3), 

,, 54 . 

„ 55. 

,,50(1). 

» »{ 2 ). 


C^hapter F» 

S. 75 
„ 77 (I). 

{ 2 ). 

„ 78. 

SS. S5 and 86. 


% It will be seen from the above that there is nothing in 
this Act corresponding to the provisions of foUovjing sections 
or parts thereof in the Act of 19S9, namely :—SS» 1 (3), ^ (2), 
(8A), (12), (14) and (15); 4-6 7 (2 )/8, 9 (2), 10, 12, 13, 15, 16, 17 
(4) and (5), 22 (1) and (2), 29, 30, 34,35 (4), 41, 43, 54 (2) (a) 
0)> ( 0 ), (d), (e), if) H), (k), (1), (m) ancl (ft), 58, 59, 61 (1), 
67A, 73, 73A, 74, 76, 79-82 and 84. 


3. It will also be seen on the other hand that the provisions 
contained in the following sections or parts thereof of this Act are 
entirely namely SS, 2 (9) and (13), 6(2,), 24 (2), 86, 45 
and 56 (2). In addition to them there are very important alterations 


or additions made in SS. 1 (2), 2 
(5) {ii), {Hi) and (■«>), ( 7 ), 3, 4 
(1 ), 18, 19, 20,22, 23, 26, 29, 31, 


(3), (5) (a) {ii) {Hi) and {iv), 
(1), 5 (1), and (3), 15 (1), 17 
32, 33, o4, 3o, 38, 39, 40, 41, 


42, 43, 44, 47, 53, 55 and 56 while re-enacting the provisions 


contained in the corresponding sections or parts thereof of ihe 


Repealed Act, 

4, Lastly, note that there are express References to certain 
provisions contained in Me'^ieoied Act in the following sections' 
or parts thereof of this Act, namely:— SS. 2 (6), 3 (ir), 4 (i), 25 

(1) , .32 (2) {Hi) {cf, 32 (2) {iv)E.};ylanaiion, 53 (1) anti provisoes 
1, 2 and 3 to S. 56 (2). 

Tt.e said provisions are those contained in SS. 2 (7), 4, 78, 

9 (1) and (2) and those as to the decisions, orders or awards against 
which appeals lay under S. 9. (1) of the old Act. For further 
explanation on this point see the comments on proviso 3 to S. 56 

(2) infra. : 





Out of the remaminsr omitted provisions these of SS« 1(3), 
2 (2), 4, 5, 6, 7 (2), 8, 15, 35 (4), 58, 61 (1), SO, 81 and 82 
were not required to be re-enacted because of the policy to dissolve 
the Boards, to vest the original jurisdiction under the Act in 'nhe 
Court and to allow all the proceedings under the Act to be regulated 
generally by the provisions of the Civil Procedure Code, 1908 
except where otherwise provided in it. It was not necessary to 
re-enact S, 59 because S. 34 of this Act declares the portion of 
the debt which is disallowed to be extinguished for all purposes 
and for all times, S. 67A was not required to be re-enacted owing 
to the war having ended. With the provisions of S. 79 the public 
had nothing to do. S. 76 authorising the Board to issue a certificate 
to a creditor who had borrowed money in order to lend it to the 
debtor and authorising such a creditor to make use of it in another 
court for getting some concession was one which could have been 
dropped without affecting the purpose which the Legislature had 
in view in passing the Act. S. 84 was not required to be re-enacted 
because the 5. R* 1^55 was a temporary measure intended 
to have effect till B. A. B. jB. was extended to and put 

into operation in the whole Province and that had been done with 
effect from 1st ^February 1947. The Bill had an additional sub'section 

(1) in S. 56 repealing that Act and the present sub-sections (1) and 

(2) were sub-sections (2) and (3) therein but the Assembly deleted 
it and changed the numbers of the remaining ones as they are 
in the Act. Lastly, the definitions of secured clebt''^ and unsecured 
debt'^ contained in S. 2 (12) and (14) of the old Act seem to 
have been dropped as they did not extend or restrict the scope of the 
expressions as understood in ordinary parlance* 

Such being the case the material omissions are thoso of the 
provisions contained in the first part of the sentence in S. 63 which 
made a registered award as a whole executable like a decree of 
the Court, and S» 73. . ■ 

The want of a provision.' making the award passed by'^a Court 
under this Act executable, as dts' decree after registration renders 
the position of debtors ''entitled;., to recover back their mortgaged 
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and pledged properties very uncertain.. In this connection it is signi- 
ficant that the clauses in S. 54!. (2) requiring particulars of the 
debtor’s properties to be given in the award have also not been 
speciiically re-enacted. I cannot conclude whether these are inadvertent 
or deliberate omissions.' If the former, the Act will have to be amended. 
If the latter it will lead to a condemnation of the Act as 
a remedy worse than a disease, for inspite of all the bother that the 
proceedings; under this. Act would involve, a -resort to the ordinary 
legal remedy of a regular, suit ..will in many cases remain, ■o.p.a.n. 

The latter consequence seems likely to follow also from the 
fact that the Act does not expressly provide for the execution of 
the thousands of awards passed by the Boards between 1- 1-42 and 
26“5-47 which may have remained partly or wholly unsatisfied unless 
and until the omission to do so is authoritatively held by the 
High Court in any matter going up to it in revision to have been 
covered by the provisions of clauses (c) or (C in S. 7 of the 
Bombay :^Geneml Glames 1904* Even then no action can be 
taken in respect of applications which may be required to be made 
under SS. 37, 39, 40 and 53 in connection with the awards made by 
the Boards, unless and until S. 56 (2) is suitably amended. 

The omission to re-enact wholly or partly the provisions of 
S. 73 of the old Act except by the partial prohibition of suits by 
sureties contained in S. 6(2), opens up a wide door to mischievous 
suits and proceedings under the ordinary law being started with 
tho deliberate object of preventing the Courts having jurisdiction 
under this Act from proceeding with the applications filed under 
it when any of tho interim orders which they pass therein are 
found by any parties not satisfactory. Nor is there anything in this 
Act to prevent the civil courts from entertaining and proceeding 
with suits of the nature mentioned in clauses (ii) and {iii) of S. 
73 of the old Act, with respect to awards, orders or decisions made 
by the Boards and the debts which may have been adjusted by 
them. l' am not in a position ; to lay my finger on any provision 
in any other Act which can . act as a deterrent in this respect. 
S# 11 of the, (ZvP. C7ocie,-::i555:'-cahaot apply , to, :eueh awards etc. 
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because the Boards were not competent courts. If there is reallj^ 
none, I cannot imagiiiO how the Courts invested with the juris- 
diction to proceed with and dispose of the remainder of the ^" nearly 
three lakhs of applications covering debts to the extent of Es« 15 
croress and the additional several lakhs of them that will be filed 
under SS, 4, 8 and 24 (2) of this Act, will be. enabled to orant 
prompt relief from indebtedness to the agriculturists of this Province 
and fear that much of the work done by the Boards will be liable 
to be revised by the Courts unless and until a section containiiig 
the provisions of S. 73 of the old Act in some form or another 
is inserted in the present Act. 


S. These words are quoted from the report of the speech of the Finance 
Minister made while moving the first reading of Bill No. XIV of 1947 as publi- 
shed in the issue of the ^Bombay Chronicle’ dated ilth March 1947. They 
give an idea of the state of work which existed on or about ist February 
1947. Since then the old Act was extended to the remaining areas of the 
Province and this new Act was passed. 
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CONTENTS OF SECTIONS 



Chapter J. Preliminary 


L Short title and extent. 

2, Definitions. 

3., Savings. 

Chapter II. Procedure for adjustment of debts 


4. Application for adjustment of debts. 

5. Filing of statements by creditors and debtors on service of notice 
without filing application. 

6. Application by debtor jointly and severally liable. 

7. Position of assignees of non-debtors. 

8. Application for recording settlement. 

9. Settlement during pendency of proceedings before Court. 

10. Voidne.ss of certain settlements. 

11. Maximum total amount of debts of one debtor which can be adjusted 
■' or settled. ■ 


12. Withdrawal of applications. 

13. Consolidation of applications. 

14. Service of notice on debtors and creditors by the Court to iile statements, 

15. Extinguishment of certain debts. 

16. Duties of debtors and creditors. 

37. Decision of preliminary issues, 

18. Refund of coxirt-fee to creditors. 

19. Transfer of pending suits, appeals, applications and proceedings by civil 
and revenue courts. 

20. General provision to take accounts. 

21. Examination of creditor and debtor. 

22. Mode of taking accounts. 

2S. Cases in which rent may be charged in lieu of profits. 

24. P.pwer to declare certain transfers to be in the nature of mortgage.^. 

25. ^ Exemption of certain transfers and transferees from tlie operation of 

section 24. 

26. Notice, to Collector and other previle^d'Crniitors referred to in 8. 3, to 
file statements* 
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27. Court’s daty to determine particulars, value etc. of debtor’s property, 

28. Voidness of fraudulent alienations and incumbranees. 

29. Manner of determining values of specific kinds of property. 

30. Paying capacity of debtor, 

31. Sealing down of debts payable by debtors. 

32. Direction to make an award Jand provisions to be followed while 
■ ' making it, 

33. When and how Court should prepare scheme for payment t*) creditors 
through the Bom. Prov. Co*op. Land Mortgage Bank, 

34. Extinguishment of portions of claims in excess of the amounts arriveii at 
on solaing down debts. 

35. When debts not to be scaled down. 

36. Court’s power to proceed ex parte in certain contingencies. 

37. When award can be re-opened and debts re-adjusted. 

38. Begistration of a', Yard, piy meat of court-fee and recovery of arrears of 
instalments. 

39. Postponement of payment of instalment in case of remissions etc. 

40. Prohibition of alienation by debtor before discharge without sanction. 

41. Court’s power to order interim sale of part of debtor’s property. 

42. Provisions as to appearance of pleaders in proceedings under this Act. 

43. Appeals. 

44. Court-fees. 

45. Method of service of notice under this Act. 

46. Application of the provisions of C. P, Code save as otherwise provided. 

Chapter III, Insolvency Proceedings, 

47. When debtor to be declared an insolvent, 

48. Procedure in insolvency proceedings. 

49. Method of distribution of assets of insolvent. 

50 Bar to application in insolvency in other courts. 

51. Bar to appeals against orders under this Chapter, save on one ground. 

Chapter IV, Miscellaneous, 

52. Computation of period of limitation when a proceeding under this Act 
intervenes, 

53. Prohibition of hypothecation or sale of standing croi^s or produce of 
land as affecting certain creditors unless permitted, 

54. Power of Provincial Government to authoiise any person to advance 

loans to debtors. . 

55* Bule-making power of Provlumal Government* 

56. Kepeal of Act XVII of 1679" ;and Bom. XXVIII of 1939 subject to 
eertain roHcrvations. 



BOMBAY ACT XXYIII OF Ui47 


First pvFlished in the Bombay Government Gazette, 
Pt. IV at pp. 257-80 on S7tJi. May 1947. /Issenr of the 
Governor-General obtained on 

An Act to consolidate and amend the law for the relief 
of agricultural Debtors in the Province of Bombay. 

WHEEEAS it is expedient to consolidate and 
amend the law for the reliel of agrieultnral 

(Preamble) debtors in the Province of Bombay and for 
certain other pui poses specified therein; 
it is hereby enacted as follows 

COMMENTARY 

Bombay Act XXVIII of 1947. —Thh is a short title of the Act 
commented upon here by which it can bo conviniently referred to 
whenever necessary. It is a mere coincidence that the number of this 
Act happens to be the same as that of the Act ol 11)89 on the same 
subject which it repeals and takes the place o£ This is not the 
authorised short title of the Act. That is given to it by S. 1 (1) of the 
Act itself. 

Text of «« Act — If a question arises as to hat should be deemed 
to be the correct text of this Act see the comments under the same 
heading at p. 2 infra of the Commentary on the Act of 1939. 

An Act to consolidate Bombay,- This is il.e full title 

of the Act commented upon here. It mentions in a succinct form 
the objects which the legislature had m passing it. T hose specifically 
mentioned are to consolidate the law and (2) to amend it. 

; The.yerbs “ consolidate ’land “ amend ” convey the idea that 
there was already in 'operation in the Province a law for the relief 
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of agricultural debtors in the Province of Bombay. That was contain, 
ed m Bmru Act XXV III of 1939 as amended from time to time. 
The first amendment thereof had been made by Bom. Act VI of 
1941 before it was put into operation as an experimental measure 
in the beginning of January 1942 in certain select areas. After the 
experiment was tried for some period, it was again considerably 
amended by Bombay Act VIII of 1943 and lastly it was partially 
amended by Bombay Act II of 1946. The law on the subject thus 
lay scattered in four successive enactments, the first of which had 
been passed by both the Houses of the Legislature while the three 
subsequent ones had been passed by the Governor of Bombay in the 
exercise of his authority during the regime of the Adviser-Govern- 
ment set up on suspending both the Houses of the Legislature after 
the Popular Ministry resigned in September 1939 and the Governor 
assumed the full responsibility for the administration of the Provi n ce 
on issuing a proclamation under S. 93 of the Government of India 
Act^ 1935. The first object here mentioned is ‘‘to consolidate" the law 
on the subject which thus lay scattered in several enactments and 
to pass this one comprehensive piece of legislation replacing them. 

This occasion has been availed of to introduce certain further 
amendments also in the existing law. A comparative study of the Act 
of 1939 as amended upto 1949 and the present Act shows that the amend 
ments made arc many and multifarious and fall, broadly speakmg, into 
three sub-divisions, namely ^-(1) changes in structure ; (2) change of 
policy ; and (3) changes calculated to avoid faults of draftsmanship, 

(1) Changes in stmclwe Whereas the old Act taken as a 
whole contained and 2 additional sections, namely 67A and 73A, 
th,0 present one contains 56 sections only. Further, whereas the former 
had been sub-divided into five chapters the latter is sub-divided into 
four chapters. The first chapter entitled Brelimtnary and comprising 
sections 1-3 remains as it was. But the second chapter in the old Act 
which related to the Constitution mid Fotvers of Debt Adfustment 
Board and th£ Bowers of th£ Court in Appeal has disappeared and 
the second one in the present Act bears the same heading, Proeedwofor 
Adfustment of Debts, which the third bore in the old Act* The 
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of She next two chapters, the third and the fourth, which correspond to 
the fourth and fifth in the old Act, namely Insolvency Proceedings 
and if *sceMaweoi6s, remain the same. 

(2) Change in policy The fact of the elimination of the 
provisions as to the Powers of the GouH in appeal, might suggest the 
inference that no appeals against any awards or decisions have been 
provided for in the present Act. It is not so however. There is S. 43 in 
this Act which reproduces the provisions of S. 9 (1) of the old Act with 
some modificatioirs. Similarly there was S. 7 of the old Act conferring 
on the D. A. Boards the powers of a civil coiu’t under the (7m^ 
Procedure Code, 1908 for proceedings under that Act generally besides 
those for particular purposes. It is not that there is no such section in 
the present Act. There is one so far as the general provision is concern- 
ed and that is S. 46, the last one in the second chapter. The fact of 
the elimination of the provisions as to the Constitution and Powers 
of the D. A. Boards also suggests the inference that the administration 
of the Act is left to be made by some other agency than the D. A. 
Boards, a class of special tribunals created for that purpose since the 
beginning of .January 1942. That inference is correct. S. 56 (2) directs the 
dissolution of all the D. A. Boards set up under the old Act wdtl i eftect from 
the date of commencement of this Act and the necessary verbal changes 
have been made throughout the Act by substituting the term “Court” 
for the term “Board", wherever it occurred and the definition of the 
latter term has been dropped from S. 2 and the term “Court” has been 
defined in S. 2 (3) otherwise than in the corresponding S. 2 (4) of the 
old Act. This change in policy is also responsible for the dropping of 
some of the provisions in the chapter on Procedure which are no 
longer necessary because the Civil Judge is to beunderstood 
by the term “Court”, wherever it occurs in the Act without 
the specific descriptive words “in appeal” being added thereto. As the 
examples of this class of provisions ip the old Act may be cited those as 
to transfer of applications [& 17:((4) and 29], continuation of proceedings 
after the death of party of any person as a 

yntam (S. 34), i-aTO^ of an adwBp. pwjinption against a creditor 
ffoipthe non-prodfroti^ |or firoin hipi 
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reference to Court for opinion (S. 58), transmission of award for registra- 
tion ( S. 61 }, appointment of guardians of minors and persons of 
unsound mind ( S. 73A ), application of the Limitation Act (S. 74), 
determination of the status of the Chairman and members of the 
Boards as public ser%-ants (S. SO), their indemnification for acts done 
in good faith (S. 81) and penalty for offences against justice committed 
in the course of proceedings under the Act (S. 82). Besides the aboTe 
there are certain other amendments which lead to an inference as to 
a conscious departure from the policy of the past Legislature. Those 
amendments are (1) those made in the definition of the terms 
“debtor’’ [S. 2 (5)], ‘‘holder” [&'. 2 (8)], provision as to the right to make 
an application under S. 4 (1), addition of a provision for the advance- 
ment in future of “seasonal finance* as defined S. 2 (12 ), to that for 
the ‘‘financing of crops” as defined in S. 2 ( 7) of the old Act, which has 
necessitated consequential changes in SB. 3 (iv), 53, 54 (2) and 55 (2) to 
which SS. 3 (iv), 34, 32 (2) and 33 (2) of the present Act correspond, 
increase in the time-limit granted to a creditor in S. 5 (1), and 
granting of further discretion to the Court to enhance the limit, by 
adding a proviso to the whole section, substitution of the expression 
“date of application” for the expressions “1st January 1939 or the 
date of establishment of the Board concerned’’ or “relevant date” in 
SS. 11, 17, 18, 19 and 20 corresponding to SS. 26, 35, 36, 37 and 38 of the 
old Act, introduction of a triple classification of trarrsictions for the pur- 
pose of the statutory percentage cut prescribed by S. 22 (2) correspending 
toS.42 (2) of the old Act, substitution of the exemption-limit for inquiry 
into the previous history and merits of 30 years prior to 30-1-40 in the 
newly added proviso to thesaid section, which takes the place of the provi- 
so|to S. 40 of the old Act, change in the phraseology of S, 24 (1) corres- 
ponding to S. 45 (1) of the old Act, which brings all transfers instead 
of a mere sale within the purview of the provision, addition of a new 
sub-section in that section enabling the Court to grant relief in case 
of transactions dating from 30-1-10 to an agricultural debtor who 
comes under the altered definition of a “debtor” as contained in S. 2 (5) 
eorresponding to S. 2 (6) of the old Act, and to an agricultural labourer 
r^ardlesss of the date of the transaction^ deletion Of the clause in the 
pM 4etS, 45 (;2) (i) excluding ■ made prior to ft-om 
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pui-view of S. 25 corrseponding to S. 45 (2) of the old Act, transfer 
of the ProTincial Government’s power to the Court to fix the time for 
giving the intimation required to be given by B. 26 (1) corresponding 
to the old S. 47 (1), simplification of the procedure in S. 80 correspond- 
ing with the old S. 51 for the determination of the paying 
capacity of a debtor, change in the order of priority for the payment of 
secured and unsecured debts under the proviso to S. 32 (2) (ni) 
corresponding to the old B. 56 (2) (p), abolition of the duty to pass 
awards straightway for the payment of debts by the Primary or 
Provincial L. M. Bank when the amount ascertained as payable is 
equal to or less than one-half of the value of the debtor’s immovable 
property, penalisation of the creditor along with the debtor guilty of 
collusion by S. 35 corresponding to the old S. 56, provision in S. 36 
for proceeding ex pat te against an absent party, transfer of the duty to 
register an award from the Court to the Sub-Registrar under S. 38 (1) 
corresponding to the old S. 61, laying down in S. 38 (3) the 
procedure for the execution of an award by the Court through the 
Collector which was not clear from S. 63 of the old Act, provision in 
S. 41 for the interim sale of a property or its portion by the Court or the 
Court in appeal through its officer instead of through the Collector as 
under S, 66 of the old Act, authorisation by S. 42 corresponding to 
S. 67 of the old Act of the appearance of pleaders as of right in proceed- 
ings tmder SS. 24 and 28, omission of the provision in S. 67A .for 
the appearance of an actively-engaged member of a Defence Service 
and the correspending definition in S. 2 (HA), addition of a new 
section, S. 45, laying down the procedure for the service of notice which 
had been formerly done by a rule, empowering the Courts to order the 
sale of all the saleable property of a debtor from the very first byS.47 (2) 
instead of in two stages as under the old S. 68 (2) and (3), omission of 
the provision barring civil suits in certain cases arising out of proceedings 
imder this Act, which existed in S, 73 of the old Act, repeal of the 
whole of the old Act by.S, 56 (2) and omission of the transitory provi- 
sions of the nature made by S, 86 of the old Act, 

Chafes caloylaUd to avoid favdts ofr dvaftsmamhip i— 
Advantage seems to have tills ecc^iop foy 
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purpose of the remoTal of certain faults of draftsmanship such as 
prolixity, redundancy, grammatical inaccuracies etc. which had crept 
into the old Act. Under this heading fall the following changes :—(o') 
substitution of the small type for the capital type in the case of the 
initial letter of each word defined in b. 2, (b) omission of the indefinite 
article ‘a’ before the word “notice” wherever it occurred and the 
definite article ‘the’ from the commencement of S. 2 (15) correspond- 
ing to the old S. 2 (IG), (c) deletion of the superfluous words in 
certain sections e-^r. the words “who ordinarily resides etc,” after the 
word “debtor” in S. 15 (1) corresponding to the old S. S2 (1), (<^ 
addition of the necessary words to express the intention of the Legist 
lature clearly e-gr. the words “debtor and” before the word/‘creditors*' in 
the marginal note to S. 14 corresponding totheold S. 31, (e) slight altera, 
tions in the construction of sentences such as that in S. 10 correspon- 
ding to the old S. 25, (/) consolidation of sections or parts of sections 
such as those of SS. 17, 18 and 22 (3) into S. 4, SS. 42 and 46 into S. 22* 
provisions as to court-fee in the old SS. 23, 24, and 60 into a compre- 
heixsive section 44 etc,, (g) relegation of the provision as to appeals imder 
the Act to the end of the chapter on Frocedure which originally found 
place in the early part of Chapter 11 on GonstUution and Poviers and 
(ft.) re-drafting and re-arrangoment of the matters in Sf?, 31, 32 and 55 
corresponding to SS. 52, 54 and 83 of the Act of 1939. 

Certain other purposes specified herein : — The consolidation 
and amendment, in the different ways above-mentioned of the law for 
the relief of agricultural debtors in the Province of Bombay exhaust, 
in my view, the purposes of the Legislature in passing this Act. What 
other purposes, not falling in any of these categories, the Legistature had 
in view in doing so and in which places inside the Act they have been 
Specified, is not clear to me. 

For useful notes on Tide as an aid to interpretation, the word 
preamble. Preamble as an aid to interpretation, Character of this 
legislation. Relation between the Federal Court and the Provincial 
High Courts and Provisions affecting vested rights created by the 
Central Legislatm'e and those giving retro^ective effect to some of 
fftam See pp, 5-13 of the Commentary on Bojn. 4ct XXVIII of 1939 
infiRk ‘ ' 
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How to constviie a consolidating Act ; — In construing a consoli. 
dating code, the proper course, according to the ruling of the Calcutta 
High Court in the case of Jivan Krishna Sailendra Nath)-, is in 
the first instance to examine the language of the statute and to ask 
what is the natural meaning, uninfluenced by other considerations 
derived froru the previous state of tne law* It is not proper to inquire 
how the law previously stood and then assume that it was probably 
intended to leave it unaltered. This does not however mean that 
references to the previous history of a statute are always irrelevant. On 
this point refer to the observations contained in the Commentary on 
S. 2 of the old Act under the sub-heading Previous history of 
tli£ law under the main heading Reference to sulyect at pp. 35-41 of 
that Commentary. A more appropriate ruling on that subject is that in 
Mahomed Mohivddin y.KmperoT^, It is to the effect that the entire 
previous legislation on the subject-matter of a statute to be interpreted, 
during a particular period can be referred to for ascertainnig the 
meaning of an expression used in that statute, 

CHAPTEE I 

PKELIMINARY 


1. (S) This Act may be called the ^ombap Agri- 
cultural Debtors Relief Act, 194.7, 

^ ^ ^ extends to the whole of the 
Province of Bombay except the City of 

Bombay. 


COMMENTARY 

For useful notes on the Heading of a Chapter as an aid to 
interpretation, the word Preliminary, What 'is a section. What 
is a sudfseetion, the expression Marginal notes and a Marginal 


note as an aid to interpretation see infra 15-20 of the 
Commentary on jSoto. Act XXVIII of 1939, 

Scope of this chapter -. — -This chapter contains only the same 
kind of preliminary provisions as had beeir contained in the corres- 
ponding chapter of the old Act with certain additions and alteratioiK 
which will be noticed in the Commentary in the three sections 
comprised therein. 

Scope of the seetio'ft ^-This section has been intended to define 
the Short title of the Act and the of its territorial application* 

This intention has been expressed in the two sub-sections into which 
it has been divided. It corresponds to S, 1 of the Act of 1939 with 
some important modifications. 

Sab-section (Z) : — The “short title" mentioned in this^sub-section 
is the authorised short title although, as usual, the one mentioned at 
the top, namely , Bombay Act XXVlll of 1947, will be more common- 
ly used while referring to this Act on account of its greater 
brevity and on account of there being no possibility of a difficulty 
arising for its identification in the case of one who is engaged in the 
administration of law, either as a judge or as a lawyer. 

This title is the same as that of the Act of 1939 repealed by 
it with the only inevitable change in the year of its enactment and 
succinctly embodies the purpose of granting statutory relief to the 
debtors of the agricultural class in the Province of Bombay. 

Stab-section r—This sub-section makes the Act applicable to 
the whole of the Province of Bombay except the City of Bombay 
The corresponding sub-section of the Act of 1939 as originally passed 
. was to the same efiect. But the amending Act of 1941 had amended 
it and sub-section (3) as to the date of commencement of the Act^ 
which existed therein from the very beginning, so as to empower the 
Provincial Government to extend the operative part of the Act to 
selected areas of the Province and put it into operation there. The 
Adviser Government had accordingly extended it and put it into 
operation in several selected areas bit by bit between January 1942 
and April 1945 and the present Government had extended it and 
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put it into operation in the remaining areas except the City of 
Bombay from 1st February 1946. So that at the time of the passing 
of this Act the old one was already in operation throughout the 
Province except the metropolis. That being so there was no necessity 
for the Provincial Government to take powers to extend the Act 
and put it into operation piecemeal in selected areas. It accordingly 
Tpg.1rfls a provision similar to the one which originally existed in the 
corresponding sub-section of the old Act. 

Bate of commencement 0 / AcJ Sub-section (3) of the 
old Act gave power to the said Government to fix and notify the 
date of the commencement of its operation. There is no corresponding 
sub-section in this section. Nor does the present Act anywhere else 
mention any particular date of its commencement. This Act must 
therefore according to S. 5 (1) of the Bombay General Clauses Act, 
1904 be deemed to have come into force from the date on which 
it was first published in Part IV of the Bombay Govermtient Gazette, 
namely 27th May 1947 on which the sanction of the Governor. 
General given to it was first notified to the public. That date is, according 
to S. 6 of the said Act, printed above its title and forms part of 
the Act. 

2. In this Act, unless there is anything repugnant 
Definitions, m the subject or context — 

(1) *‘award’’ means an award made under sub- 
section 4 of section 8 or section 9, 32 or 88 or as confirmed 
or modified by the Court in appeal ; 

(2) “co-operative society” means a society registered 
under the provisions of the Brnsibay Co- Bom. vii of 1925. 

(3) ' “Court”: means the court of the Civil Judge 
(Senior pivision) having ordinary jftPisdiotion in the area 
where the debtor or^imrily resid# there is no suoft 
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Cml Judge, the Court of the Civil Judge (Junior Division) 
having such jurisdiction ; 

(4) “debt’’ means any liability in cash or kind, whe- 
ther secured or unsecured, due from a debtor, whether 
payable under a decree or order of any civil court or 
otiierwise, but does not include arrears of wages payable 
in respect of agricultural or manual labour ; 

(6) “debtor” means — 

(a) an individual — 

(i ) who is indebted ; 

(^*) who holds land used for agricultural 
purposes or has held such land at any 
time not more than 30 years before the 
30th January 1940, which has been 
transferred whether under an instru- 
ment or not and which transfer is in 
the nature of a mortgage although not 
purporting to be so ; 

(m) who has been cul tivating land personally 
for the cultivating seasons in the two 
years immediately preceding the date 
of the coming into operation of this 
Act or of the establishment of the 
Board concerned under the repealed 
Act ; and 

{iv) whose annual income from sources 
other than agriculture and pianual 
labour does not exceed 33 per cent, of 
his total a,nnuai income or does not 
exceed Es. 600 , whioheyer is greater j 
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(b) an undivided Hindu family •— 

( i) which is indebted ; 

{ii) which holds land used for agricultural 
purposes or has held such land at any 
time not more than 80 years before the 
30th January 1940, which land has 
been transferred, whether under an 
instrument or not and which transfer 
is in the nature of a mortgage althbugh 
not purporting to be so ; 

{Hi) which has been cultivating land per- 
sonally for the cultivating seasons in 
the two years immediately preceding 
the date of the coming into operation 
of this Act or of the establishment of 
the Board concerned under the repealed 
Act I and 

( iv ) the annual income of which from sources 
other than agriculture and manual 
labour does not exceed 40 per .cent, of 
its total annual income and the aggre- 
gate of such incomes of the members of 
which does not exceed Es. 1,600. 

Eaplmation s — For the purposes of this clause 
“agriculture’’ includes horticulture, the raising of crops or 
garden produce, dairy-farming, poultry farming, stock- 
breeding and grazing, but does not include leasing of land 
or cutting only of wood ; 

(6) “financing of crops’* means advanoin| of Ipans m 
defined jn the repealed Act; , ' ■, 


(7) “holder” means a holder as defined in clause (11) 

of section 3 of the Bombay Land Revenue 
Bom, V of 1879. and includes a holder of land 

held for the performance of service useful 
to Government or village community, which service is 
actually being performed, but does not include a holder 
of any land held on behalf of a religious or charitable 
institution ; and the expression "to hold land” shall be 
construed accordingly ; 

(8) "prescribed” means prescribed by rules ; 

(9) ‘‘repealed Act’’ means the Bombay Agricultural 

Debtors Relief Act, 1959 \ Bom. xxvm of i9S9. 

(10) ‘'resouroesociety”shall have the same meaning as 
it has in the Bombay Co-oyerative Societies Bom. vii of 1925 . 
Act, 19^0 ; 

(11) "rules” means rules made under section 55 ; 

(12) "scheduled bank” means a bank included in 
the Second Schedule to the Reserve Bank u of 1934 . 

of India Act, 1934 ; 

(13) "seasonal finance” means advancing of loans 
for such purposes as may be prescribed, such loans being 
repayable on or before the 15th May following ; 

(14) "to cultivate personally” means to cultivate by 

one’s own labour or by the labour of any member of one’s 
family or by servants or hired labour under one’s personal 
supervision or the personal supei vision of any member of 
one’s family ; , 

Explanation I. —If a person who was cultivating 
personally dies leaying as ills lefr a widow or a wipor or 



Ch. L] 


PEELIMINA.RY 


XIII 


a person who is subject to physical or mental disability, 
such heir shall be deemed to cultivate the land personally) 
notwithstanding the fact that the land is cultivated on 
behalf of such heir by servants or hired labour or by 
tenants. 

Explanation II . — In the case of an undivided Hindu 
family, the land shall be deemed to have been cultivated 
personally if it is cultivated by any member of such family. 
If there are no adult male co-parceners in such family 
capable of cultivating the land personally, such family 
shall be deemed to be cultivating the land personally if 
the land is cultivated on behalf of such family by servants 
or hired labour or by tenants ; 

(16) words and expressions used in this Act, but not 
defined, have the meanings assigned to 
BoJvof°fs 79 ^ode of Civil Procediive, 1908 

or the Bombay Land Revenue Code, 1879, as 
the case may be. 

COMMENTARY 

For useful notes on Definition-dames, the terms Reference to 
context, Reference to subject treated under the sub*headings, (1) 
Other Acts not in pari materia, (2) Other Acts in pari materia, 
(3) Previous history of the law treated under the sub-headings, (a) 
Previous state of the late and (b) Previous preliminary 'proceedings, 
and (4) English late see infra pp. 31-43 of the Commentary on 
Bom. Act XXVin of 1939. 

In continuation of the observations made under the sub-heading 
English law in the said Commentary read the following very appro- 
priate recent observations of the Gaieutta High Court in the case of 
Badsha Mia v. Bajjab Ali? They are Buies of interpretation of 

3. I. E, 1946 Cal, 348, a case ante the Bmgat Mmey-imOws Act, 1^40, 



statutes have now reached a condition that they themselves require to 
be interpreted. As applied in India their source is apart ftom the 
General Glauses Acts, decisions of English Courts pronounced with 
reference to English Statutes but since the Privy Council itself applies 
those rules in interpreting Indian enactments it is not open to any 
one to say that they are not appropriate. 

In England statutes are framed on keeping judicial interpretation 
of words in view. It is however doubtful whether in the ease of the 
framers of the Indian statutes of the present times, specially of the 
Provincial Legislatures, the same presumption can always be made. 

But even while applying an English rule of interpretation one 
must have regard to the kind of statute with reference to which it 
was formulated, the Court which formulated it and the legislative 
practice of the time. 

Definitions and changes in law made thereby (1) The word 
‘"award” has been so defined in this clause as to mean an award made under 
sub-section (4) of S. 8 corresponding to the same sub-section of S. 23 
of the old Act, or under S. 9 corresponding to S. 24 of the said Act, or 
under S. 32 corresponding to S. 54 of the said Act, or under S. 33 
corresponding to S, 55 of the said Act or any award as confirmed or 
modified by the Court in appeal. The said sections provide for the 
making of awards on applications for recording a settlement, made out 
of Court, both when no applications for adjustment of debts had been 
made and when such applications are pending, of awards made after 
taking accounts and scaling down of debts, if necessary, and of those 
made after further scaling down of the debts with the consent of the 
creditors and providing for the payment of the amounts so arrived at 
hy the Primary Land Mortgage Bank of the locality or the Provincial 
Land Mortgage Bank. 

: It deserves to be noted that whereas the defimtion of this word in 

■ the old Act contained the words “by the Board” after the word 
“made” this definition does not contain there the word? “by the 
Coirrt". They must however be deemed to be understood there for 

|t is only “the Court” as defined in sub-section (3) which has jurisdic- 
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tion to make any of the awards 'which can be made under the 
sections mentioned in the definition.. 

It also deseiwes to be remarked that this definition does not 
include an award made by a D. A. Board upto the date of its 
existence under the old Act, that therefore the word “award” as 
occurring in SS. 37 , 38, 39, 40, 43 and 53 cannot be construed as 
meaning an award made by such a Board and that consequently the 
Courts invested with jurisdiction under this Act cannot entertain or 
proceed with applications made under any of the said sections in 
connecticn with such awards. For further notes on this point see 
the Commentary on the said sections. 

A further noticeable change is the substitution of the words 
“the Court in appeal’’ for the words “ the Court under section 9 ”, The 
significance of the change lies not in the addition of the words “in 
appeal’’ after the words “Court” for that would have been a mere 
verbal change necessitated by the transfer of original jurisdiction under 
the Act to “the Court” as defined in clause (3) below. It lies in the 
omission of the words “under section 9” altogether instead of the 
substitution of the corresponding S. 43 of the Act. The said words were 
inappropriate even in the old definition because “the Court” had been 
indirectly empowered to modify or set aside certain decisions and 
awards by S. 12 of the old Act not by S. 9. The omission of those 
words therefore has the only effect of the correction of an error of 
draftsmanship. 

The effect of the absence of any provision in this Act corres 
ponding to S. 12 of the old Act will be found assessed in the 
Commentary on S. 48 of thfe Act. * 

(2) The definition of the term “co-operative society’’ given here 
is the same as that given in the corresponding S. 2 (3) of the old Act 
except that the words “or deemed to be registered” which occurred 
in the latte between the words ^‘registered" ^ tod “under" are absent 
from the former. It is doubtful whdthto tihey served any useful purpose 
there and it is therefore proper that they should have been drdpped 
frota the prasaat definition, . ■ . 
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(3) The definition of the term “Court” in S. 2 (4) of the old 
Act was very elaborate, it having been intended to have different 
meanings in difierent sections. The one thing common to all of them 
was that it meant some court other than the tribunal invested with 
original jurisdiction under the Act. The term as here defined has a 
uiiiform meaning everywhere in the Act and that is the tribunal 
invested with original jurisdiction under the Act which takes the place 
of the Debt Adjustment Board succinctly defined as the “Board” by 
S. 2 (2), corresponding to which there is now no clause. 

The tribunal which now takes the place of the Board is the Gourtof 
theCiviUudge (Senior Division) having ordinary jurisdiction in the area 
in which the debtor ordinarily resides and, where there is no such, that 
of the Civil Judge (Junior Division) having jurisdiction in the said area. 

The designations “Civil Judge (Senior Division)” and “Civil 
Judge (Junior Division)” which correspond to the old designations 
“First Ck^ Subordinate Judge” and “Second Class Subordinate Judge” 
have not been defined in this Act. There are no accurate definitions 
thereof even in the Bmnhay Givil Courts Act, 1869. Their significance 
can however be gathered from SS. 21, 22 and 24 of that Act as 
amended in 1943. For this purpose see pp. 56-57 infra of the Commen- 
tary on S. 2 (16) of Bo?n. Act XXVIII of 1939. 

(4) The definition of the word “debt” here given is the same 
word for word as that given in S,2 (5) of the old Act. For its explanation 
sea p. 46 infra of the Commentary on Bom. Act XXVIII of 1939. 

The definitions of the expressions “secured debt” and “unsecured 
debt” which had been given in S. 2 (12) and (14) of the old Act have 
been omitted from this Act, most^ probably because they were 
unnecessary. 

(5) This clause corresponds to S. 2 (6) of the old Act in which 
the word -“debtor” had been defined and which has been explained at 
length at pp. 46-51 infra of the Commentary on that Act. 

It is noticeable on comparing them as a whole that (l) the 
doublbnessof the definition as given from the standpoints of (a) 
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individual ^^3. (J)) an 'undivided Hindu family remains intact ; 
( 2 )Explanation 1 giving an inclusive definition of the term “agriculture” 
as occurring in both the sub-clauses also remains the same except that 
the figure “1” after the word is dropped, the word “agriculture” has 
been spelt with a small *‘a” instead of a capital “A” and the words 
“grass or ” occurring between the words “ of” and “wood” in the last 
line are omitted ; and (3 ) Explanation II has been omitted altogether 
together with the proviso thereto. 

Inside the sub-clauses (1) the original sub-division of each 
clause into parts (i) to {iv') remain in both and so does the word- 
ing of part ( i ); (2) in (a) (ii), which was originally worded as 
“who holds land used for agricultural purposes the following 
addition has been made at the end, namely or has held such 
land at any time not more then 30 years before the 30th January 
1940, which has been transferred, whether under an instrument or 
not, and which transfer is in the nature of a mortgage, although not 
purporting to be so”; in (6) (ii) the original words were the same 
as in (a) (ii) except that for the word “who” there was the word 
“which”. Those words remain even in the present part (it) of the 
sub-clause. As for the addition therein it is of the same w'ords as in 
(a) (ii) with this difference that between the words “uMek" and 
transfer” in the second part of the sentence the additional word 
land occurs in ( & ) {ii)i (3) In both (a) (fii) and ( h ) (iii) the 
words “from a date prior to 1st April 1937'’ have been substituted 
by the following, namely ^-“for the cultivating seasons in the two 
years immediately preceding the date of coming into operation of 
this Act or of the establishment of the Board concerned under the 
repealed Act and’’ and the proviso to both has been omitted; 
(4) in (a) (w) the figures “33” and “500” have been substituted 
for the figures “20’’ and “300” a,nd the word “ordinarily” occu- 
ring before the word “exceed”, and the proviso and explanation 
thereto .have 'been omitted;^ ih ^ib-claiise (h) (yifj the figure 
••40” and has been siibstituti^ for the figure "20” and the following 
words and figure have been substitalted, naniely “and the aggregate 
of such inoomes of 'the meaabats of which does not exceed B& 1,500^’^ 
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for the words '^^or does not -.exceed Rs e^OO^ , whichever , is greatei^^j 
which existed : in ' the corresponding portion of the old detimtion® 

Out of the changes mentioned in the last but one paragraph 
those ' of ii material . nature are nosh (2) and (3). Even out - of those 
in no,» (2) the substantial one is the omission of the words gfmss 
or from the last line of the only Explcmation now remaining* 
On account of that omission mifMng only of grass must now be 
deemel to have been included in the definition of ««agriciiltiire^^ 
Hence one who holds land used only for cutting grass would be 
deemed to be a debtor if he satisfies the other conditions. 

Explanation II, to the omission whereof along with that of 
the proviso thereto change no. 3 relates, was rendered unnecessry when 
(a) {ii) and (b} {ii) wore amended as stated in the last paragraph^ 
The omission of the proviso was due, like that of a similar one 
in several other sections of the old Act such as 17, 26, 35, 36, 
3S and so on, to a change in policy. 

From amongst those made inside the sub-clauses, no. 2 as 
said above indicates a change in the policy of the Legislature to 
make the remedy provided for by this Act available not only to a class 
of debtors who hold agricultural land till the time of an application 
for the adjustment of a debt or for recording a settlement of a 
debt but also to that of those who held such land at any time 
from 30tih January 1910 downwards and had transferred it by 
passing an instrument or in any other manner such as on agreeing 
to a mutation of names in the village records, on the understanding 
that the transaction was to be treated as one in the nature of 
a mortgage. N<>te that the word used here is a *transfer^ not a 
'saleh Hence this amendment must be deemed to cover all cases 
of transfers inter vivos, except a plain gift!, made on the above 
understanding. A similar change in policy is indicated by the 
chaxAge in part {Hi) of both the sub-clauses. The part as it originally 
stood required continual personal cultivation from a date ^ prior to 
1st April 1937 in the case of debtors' Applying to ■ the 'iloafds^'es^^^ 
between January and Aprii;,I942:.and':ior ■ the two cultivating seasons 
immediately preceding the date of establishment of the Boards set 
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up after the commencement of the operation of Bom. Act VIII of 
lifter 21st April ISliS, That obmisly gave an advantaae to 
the debtors residing in the areas wherein Boards' were established 
after ' the" said date. ' That inequity is now removed by requiring 
uniformly for all debtors personal cultivation during the two cultivating 
seasons preceding either the commencement of the operation of 
this Act or the date of establishment of the Board concerned* For 
ascertaining the dates of establishment of the Boards, see Appendix I 
to the Intkobuction to Boon* Act XXVIII of 19S9. 

As in the case of the two previous changesj those made in 
part (ii;) of each sub-clause also indicate a departure ffoni the 
previous policy. The omission of the word ^^ordinarily'^ removes the 
vagueness which had crept into the provision as to the proportion 
between the incomes from all sources together and the non-agrieiiltural 
sources. The change in the percentage of that from the latter in 
the case of an individnal from 20 to 33 and in that ofan undL 
vided Hindu family from 20 to 40 and the raising of the maximum 
of the total income in the case of an individual from 800 to 500 
and in the ease of an undivided Hindu lamily from 500 to 1,500 
further indicate clearly the intention of the Legislature to extend 
the benefit of this Act to a wider portion of the class of debtors 
who may be supplementing their agricultural incomes by taking 
to subsidiary occupations owing to the extraordinary rise in 
the prices of the necessities of life during the last 5 years. This 
change is likely to have the salutary efiect of tlie development 
of rural cottac/e industries. The combined effects of the changes in 
these 3 sub-clauses will be that many more debtors and creditors 
will be within their rights in making applications under h’. 4 thaji 
were qualified to do so under the old Act and these will include 
even some of those who had ceased to be so under the old Act. I fear 
that even debts extinguished under S. 32 of the old Act will be 
revived because all the remedies except that under S. 4 are open 
to and against all the debtors who have been holding land used 
fbr agricdtural purposes for , the twb cultivating Sewns preceding 
either the date of coming into’ force of this Act or the date of establish* 
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mont of the Board concerned. I doubt whether the Legislature in'ended 
this consequence to follow the enactnaent. Moreover I feel that this 
occasion should have been taken advantage of to redraft the whole 
definition so as to bring together into one clause all the relevant matters 
concerning the qualifications of a debtor which lie scattered here and 
there in the Act. Thus the word “indebted” in (a) (i ) and (2>) (i) requires 
a further reference to the definition of a “debt” in S. 2 (4) and to the 
provisions of S. 6 (1) which permit a debtor the payment of whose 
debt is guaranteed by a surety or who is otherwise jointly and 
severally liable along with others for the repayment of a debt; the 
expression “holds land’’ in (a) (U) and (b) (U) necessitates a reference 
to the definition of the expression ‘‘to hold land” contained inS, 2 
( 7 ) which again requires it to be read along with that of a ‘‘holder” 
contained in the same clause and that again requires a reference 
to S. 3 (11) of the Bombay Land Revenue Code, 1879 expression 
“has been cultivating personally” used in (o) (iii) and (b) (iii) requires 
them to be read with definition of the expression “to cultivate perso- 
nally” together with the explanations thereto given in clause 
S. 2 (14). And lastly, as no application under S. 4 can be entertained by 
or against a debtor unless the total amount of the debts payable by 
him on the date thereof does not exceed Es. 15,000 as provided inS. 
11 even if a person or an undivided Hindu family Mfils all the 
conditions laid down in this section, an application under S. 4 cannot be 
maintained unless the total amount of debts on the date thereof is within 
that maximum limit. In the absence of a definition comprehensive enough 
to cover all these points, a simultaneous reference to the provisons in 
S. 2 (4), (7), and (14) andS. 11 of this Act and S. 3 (11) of the, 
Bombay Land Revenue Code, 1879 and in some cases to S. 6 
(1) of this Act would bo necessary before the Court can come to 
conclusions one way or the other as to the preliminary issues mentioned 
in S. 17 of this Act. 

Note S. 24 (2) contains an exception to the applicability 
of this definition in a case fitUing under that sub-section of section 
24. Hence this definition is appHoable to the cases falling under the 
whole of this Act except B. 24 (2) thereof - 
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(6) The expression “financing of crops” has not been defined here 
independently but the definition thereof given in S. 2 (7) of the old 
Act has been adopted here as a part of this Act. To that extent 
therefore a reference to the old Act as still in force must be made 
inspite of the repeal thereof in general terms by S. 56 (2) of this Act. 

For that definition and its explanation see pp. 28 and 51 
im/ra of the Commentary on that Act. 

Repealed Act : — ^This definition incorporates in this Act that 
contained in the Act of 1939 which it repeals by S. 56 (2) hereof. 
Such a case of the repeal of a statute incorporated in another by a 
reference was considered by the Calcutta High Court in the case of 
Ahubali v. Noyimali^ and it was ruled therein that when a statute 
is incorporated by reference into a second, the repeal of the first 
does not afiect the second, and that even an amendment made in 
the first does not affect the second if it is possible for the subsequent 
Act to function without the amendment. See also the provisions 
of SS. 7, 8 and 9 of the Bombay General Clauses Act, 1904 re-printed 
in the Commentary on S. 56 (1) of this Act and the judicial prin- 
ciples given at pp. 314-15 of the Commentary on the old Act, 

(7) The term “holder” has also similarly not been defined 
independently, but its definition given in the Bom. Land Revenue 
Code, 1879 has been adopted as had been done in the corresponding 
S. 2 (8) of the old Act which has been explained at pp. 52-53 
of the Commentary on that Act. 

There is however some amendment made in the excluding clause in 
the old Act and that is that the clause excluding from the definition 
the holders of other alienated lands which cannot bo alienated 
without the sanction of Government such as the holders of Saranjams, 
Talukdavi estates etc., has been omitted from the definition given hero. 
This indicates an intention on the part of the Legislature to extend 
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NOIE:— The definition of the word “person” which had been 
inserted in the Act of 1939 by the amending Act of 1945 tag 

been omitted irom this Act. See however the Commentary on clause 
(14) infra, 

(8) The word “prescribed” which had been defined in S. 2 

(9) of the old Act and explained at p. 53 of the Commentiy 
thereon has been defined here too in the same words. 

term “repealed Act” is a new one used for brevity 
at certain places in this Act to refer to Bom. Act V III of i9S9 
e^ g. in S. 2 (6) of this Act. Wherever the expression occurs it musl 
be understood to be the said Act as amended upto February 1946 
See on this point the note on that word in clause (6) supra and the* 

Atiqa Begimi V. Aldul Mogul Khan.5 

(10) The term “resource society” has been defined here by a 
reference^to the definition thereof in the Bombay Co-operative Societies 
Act, 19^5 as It had been done m S. 2 (10) of the old Act. 

For the definition given in the other Act and its explanation 
see p. o3 of the Commentary on the old Act. ^ 

(11) The word .Teles- too ha, been defined here in the same 
to as m the corresponding S. 2 ( 11 ) „f ae ^ Aot ,ia this 
d.iferen« that he nnntber of the section ginen here is 55 ins J 

of 83, as It should obviously be. 

on the' old"! Co^tary 

(12) The term .enthednled bank” too ba, been defined here in 
the same to as m S. IIA of the old Act for rtioh see n M 
of the Commentary thereon. 

stand f*"* otqhotation to nnder- 


A. I. E. 1940 All, 272, 275 F. B- 
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(13 ) The expression “seasonal finance” is quite a new one 
introduced in SS. 3 (iv), 32 (2) (iii) (c) and S. 53 (1) and its 
definition given here is referred to in S. 55 (2) (a). On comparing 
this definition with that of the “financing of crops” given in S. 2 
(7) of the old Act it appears that whereas the advances of the 
latter class are repayable at any time during the harvest-season 
next following the cultivating season of the year in which they are 
taken those taken by way of a “seasonal finance” are repayable definitely 
on or before the loth May following i. e, in almost all cases before the 
first seasonal rainfall. 

The purposes for which the latter can be taken or given are 
intended to be prescribed by the rules to be made under S. 65 
(2) (1). To this extent this, though a definition-clause, contains a 
substantive provision. 

(14) The expression “to cultivate personally” which occurs in 
the definition of the word “debtor” in S. 2 (6) has been defined 
and explained here in the same terms as in S. 2 (13) of the old 
Act which have been sufficiently explained at pp, 54-55 of the 
Commentary on that Act. 

The only change found between the wording of the sub-clauses 
in the two Acts, is the insertion of the word male between the 
words adult and co-parceners in Explanation II to this clause in 
this Act. Most probably it seems to have been inserted in order 
to remove a doubt for which, so far as I can see, there is no 
reasonable ground for adult female members of an undivided Hindu 
family cannot be deemed to be co-perceners under the principles 
of Hindu law of joint families, though they can be deemed to be 
members thereofi , 

note: — ^The word “ person " occtirring in Ea^lanation 
I has not been defined in. this Act though it had been 
defined in S. 2 (8A) of the old one as including “an undivided 
Hindu famil/% That too was not a complete definition. The definition 
in S. 3(35) of the as indudir^ 

any company, association Qf body of in^yidii^, whether incorporated 
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or not” which is the only one now available for interpertation 
includes as well an undivided Hindu lamilj' as a firm of traders, 
a joint stock company, a co-operative society, a corporation etc. 

(15) The general provision contained in this clause for assigning 
to words and experessions used but not defined in this Act the 
same meanings as they have in Civil Procedure Code, 1908 ot 
the Bombay Land Revenue Code, 1879, as it may be relevant, is 
in the same terms as a similar one in S. 2 (16) of the old Act 
which has been elaborately commented upon at pp. 57 to 60 of 
the Commentary on that Act Reference may therefore be made 
thereto in case of necessity. 

3. Save as otherwise expressly provided, nothing in 
this Act shall affect the debts and liabi- 
Savings. lities of a debtor falling under the following 
heads, namely. — 

( i ) any revenue or tax payable to Government or 
any other sum due to it by way of loan or otherwise, 

( ii ) any tax payable to a local authority or any 
other sum payable to such authority by way of loan or 
otherwise, 

( in ) any snm due to a co-operative society, 

{iv) any sum advanced solely for the purpose of 
financing of crops as provided in the repealed Act or for 
the purpose of seasonal finance as provided in this Act, 

( V ) any sum due under a decree or order for main 
tenance passed by a competent Court, and 

( vi ) any sum due to a scheduled bank. 

COMMENTARY 

; Scope of thi section and e!mfi0es in the ' taw ir-T his section 
relating to Savings corresponds to S, 3 of the old Act which has been 
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commented upon at pp. 61-64 of the Commentary on that Act It is 
not however in esactly the same terms. It embodies certain substantial 
and certain formal changes in the law as noted below:— 

I. Ilain provision :—(l) The first change that we can notice 
is the omission of the words in this Jet, which occurred, in the first 
part of the sentence constituting the main provision, after the word 
provided; 

(2) The second is that the numbers of certain specific sections 
which had been mentioned after the viovis nothing have been 
omitted and in their place the words w this Act have been substituted; 

II. Description of the heads (iii) to (vi) (1) One general 
change in all those heads except (v) is that the initial words any 
liability in respect of which preceded the words any svm have 
been onutted; 

(2) The words sum due have been substituted for the word 
liability in head (v). 

(3) The following additional changes have been made in heads 
{ivy and (pi), namely ‘—{a) the words and figures after 1st January 
1939 which occurred between the words advanced and solely in 
that head have been omitted; (b) the words as provided in the 
repealed Act or for the purpose of seasonal finance as provided 
in this Act have been added after the word crops; (c) the 
proviso to that head which had been added by the Act of 1945 
has been omitted and (d) the word any which preceded the words 

' scheduled bemh in head (vi) has been replaced by the indefinite 
article a; and 

III. Explanation to the section The whole of this Explana- 
tion in which the word tax as occurring in the heads (t) and 
(ii) had been defined has been omitted. 

Legal ^ect of tAe 1»; the^ eSect of the 

chanoes made in the main provmoh is that whereas under the 
old Act the debts and liahiUtfes m&Btiofied in the, following six 
heads thereof were excluSed tjte (Station of the s^oifie 



xxtl tHE 6. A. B. K. ACT, 194 ? [ Ch. t. 

sections mentioned therein except as otherwise expressly provided 
in this Act, under the present Act they are excluded from the 
operation of the ■whole of this Act except as otherwise provided. 
Such express provisions as nullify the effect of this general 
saving-clause in the present Act are contained in (i) S. 4 (S) which 
corresponds to S. 22 (3) of the old Act; {Q) S. 26 (3) to (5) 
which correspond to S. 47 (3) to (5) with some slight variations; 
(5) S. 82 (2) {Hi), (iv) together with its Explanation^ (v) and 
{vi) corresponding to S. ‘54 (2) (g), {h) together with the proviso 
and Explanation thereto, {i), and(j) together with the proviso 
thereto and (4) the proviso to S. 38 (3) corresponding to the 
second proviso to S. 63 of the old Act. It is somewhat doubtful 
whether the reibrence to S. 32 (2) {Hi) in S. 49 can be construed 
into an easpress or an implied provision. My personal view is that 
the prescription of the same order of priority for the distribution of 
assets as is laid down for the payment of debts under an award 
is tantamount to an express provision in this Act creating exception 
(p ) to the general saving-clause in S. 3. 

There seem to be no more express provisions in this Act 
nullifying the effect of the general provision in this saving-clause. 
But since the -words in this Act which existed in the old Act 
between the -words provided and the comma have been omitted 
and added after the word nothing any provision to the same effect 
in any other Act of this Legislature or of the Central Legislature, 
if any, remains unaffected by anything contained in this Act. 

Moreover as it is only the express provisions to the contrary 
in this Act that will have the said effect, there is left no scope 
for any implied provisions therein to have the same effect. This 
is likely to create some difficulties. Thus for instance, if a case for 
re-opening an award and re-adjustment of debts as provided in S. 87 
arises and the Court decides to exercise its powers under that 
section, the whole of the award which would include the- payment 
of debts specified in heads («) to (w) mentioned inS. 3, would have 
to be held up and re-made and though the amounts payable to 
them and their position ia the order of priority may be left 
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undisturbed, the amount of instalments payable to them and the 
property available for sale would ipso facto be afiected by the 
revision. It is again the whole award as made under S.32 that would 
have to be sent for registration under S. 38 ( 1 ) and although by 
virtue of the proviso to S. 38 (3) the Provincial Government, local 
authority or co-operative society concerned may not have to apply 
to the Court for the execution of the award, the creditors mentioned 
in heads (iv) to (vi) will have to do so. In the same manner if 
the Court or the Court in appeal deems it proper to exercise its 
power under S. 41 for ordering an interim sale of a property of 
the debtor, the creditors referred to in S. 3 would necessarily be 
affected indirectly thereby. Similarly their interests would be affected 
one way or the other by the Court aicting in the exercise of its 
powers imder SS. 17, 24-25, 28, 29, 30, 31, 32, 35, 39 and 40. 
The same would be the case if any of the debtors or any of the 
other creditors appeals against any of the orders mentioned in clauses 
(i) to (w) of S. 43 or of the awards mentioned in clause {vi) 
thereof and the Court in appeal modifies or sets aside any order 
or award or if the Court in the exercise of its discretion under 
S. 47 (1) adjudicates a debtor an insolvent and directs the sale of 
his property as provided in S. 47 ( 2 ). The provision in S. 49 leava 
to my mind no doubt as to its being tantamount to an express 
provision in this Act contrary to the terms of the general provision 
in S. 3. However so far as action under S. 47 or S, 48 is concerned, 
the effect thereof on the amounts payable to the creditors referred 
to in S. 3 is inevitable and must be deemed to be due to 
an implied provision to the contrary in Chapter III. As regards 
SS. 60-51 I believe all the creditors mentioned in heads (i) to 
{vi) of S. 8 are as much intended to be debarred from filing an 
insolvency application in any other Court and an appeal against 
any order made under that chapter except on the ground mentioned 
in S. 61 as the ordinary creditor^; This too cannot be deemed to he 
the effect of an express provision in . this Act contrary to the terms 
of the saving-clause in S. & . , . . 5 ,: . 

'• Lastly, , it seems , to me whether any of these 

privileged creditors can file; ^ of the orders 
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awards mentioned S, 43 even if their debts and liabilities are indirectly ^ 
affected in any of the above cases. It was not so under the old 
Act because f?. 9 was not one of those from the effect of the 
operation whereof they were exempted. Did the Legislature intend 
that they might pm’sue their own remedies under any other enactment 
in force including that of filing suits under S. 9 of the Civil 
Procedure Code, 1908, the restriction on which laid by S. 73 of 
the old Act, has been removed by the absence of a similar one 
in this Act ? 

CHAPTER II 

PROCEDURE FOR ADJUSTMENT OF DEBTS 

4. ( 1 ) Any debtor ordinarily residing in any local | 
area for which a Board was established I 
adju^tSIf^debt under section 4 of the repealed Act on or | 
after the 1st February 1947, or his creditor | 
may make an application before the 1st August 1947 to 
the Court for the adjustment of his debts, 

( 2 ) Every application made under sub-section ( 1 ) 
shall be in writing in the prescribed form and shall be 
signed, verified and presented in the prescribed manner, 

( S ) Notwithstanding anything contained in section 
3 an application made under this section shall contain the 
amounts and particulars of all debts, specified in that 
sectiun, d ae by the debtor. 

COMMENTARY 

Scope of this chapter This, the second chapter of this Act, 
corresponds to Chapter III of the old Act, broadly speaking. 1 say 
so because besides containing all the provisions that were decided to 
be re-enacted in one form or another out of those contained in the 
Jattar, it also contains S. ^ ywhicfa in a modified form contains 
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provisions of the same nature as were contained in SS. 9 and 14 of 
the old Act which formed part of (Chapter II of that Act, S. 44 
which a^ain contains in a modified form the provisions of the same 
nature as those contained in S. 11 of the said Act forming part of 
the same chapter thereof and two quite new sections, namely 36 and 
45 relating to matters not provided for in any part of that Act. The 
title of the third Chapter of that Act which has been transferred to 
it is however quite appropriate in view of its contents,^ As for the 
details of the provisions contained in it as compared with those of 
Chapter 111 of the old Act, it contains in all 43 sections (4 to 46) 
and if the two new ones, 36 and 45, are excluded, 41 sections only 
as against the 52 (17 to 67A ) contained in the third chapter of the 
old Act. The following is a comparative table showing at a glance 
which section or portion of a section in this chapter corresponds to 

which one in Chapter III of the old Act. 


gompabative table 


Ch. II of the Aot of 1947. 

Ch, III of the Aot of 1939. 

S. 4 (1). 

S. 17 (i) to (3) with modifications. 

S. 4 (2). 

S, IS (1) and partly E, 10 with slight modi- 
fications. 

S. 4 (3). 

S, 22 (3) with a slight nxodification. 

S. 5 (1). 

8,19(1) with slight modifications and the 

addition of a proviso. 

S. 5 (2). 

S. 19 (2) with only a consequential change. 


S. 19(3) with some modification. 

S. 6 (1). 

S, 20 with only a consequential change. 


Entirely noio. 


S, 21 with slight changes. 

S. 8 (1) to (5). 

S. 23 (1) to (5) with certain changes. 


' g, 24 with some changes. 






. S. 27 ;with consequential ehangea. 


r S* '2i with m addition. 
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S. 31 with consequential and verbal 

S. 32(1) and (2) with consequent 

verbal changes, 

S. 33 (i) and ( 2 } with certain verbal 5 
consequentiai and one substantia] 
in sub-section ( 2 ). 

S. 35 ( 1 ), ( 2 ), and (3) with certain ve 
other changes, 

S, 36 with certain changes, 

s. 37 with several important changes, 

S. 38 with certain changes, 

consequential 

SS. 40. and 42 (1) and (2) with very important 
strnetural and material change! ^ * 

S. 44 with a slight consequentiaTchange. 

S. 45(1) with very important substantial 

Ss consisting of addi- 

tions and omissions, 

Mntw^y 

S. 45 (2) (ii) and (iii) with important changes. 
S. 47 (1) to (5) with some substantial changes. 
3s 48 with certain changes. 


^d some 
change 


aua with several 
tural changes. 

s. 65 (1) and (2) with impo 
and substantial changes. 

S. 56 (3) with a consequential 

S. 63 (1) and (2) considerably 
making substantial omissi 
tiohs, 

8^66 with some stractnroi .i* 


important struo' 


I 
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No corresponding section. 

'a:37. ■ 

B. 57 with slight verbal and coiaseq.iieiitml 

changes. 

S. 38 (1), (2) and (3). 

SS. 61 (2), 62 (1) and (2) and 63 with certain 
consequential and structural and ' other 
material changes. 

S. 39 (1) and (2). 

S. 64(1) and (2) with slight consequential 
changes. 

40. , 

S, 65 with some suhstantial and some struc- 
tural modifications. 

'■,s. «.■ " 

S. 66 with some structural and other sub- 
stantial alterations and an important 
omission. 

S.'42. ' 

S. 67 with certain important omissions 
which remove the archaism existing in it, 
some important additions which make the 
law realistic and some consequential 
changes. 

'S;^'43. 

SS. 9 (1) and 14 consolidated and modified. 

'S.'44. 

S. 18 (2) in a modified form, S. 23 (4) partly, 
S. 24 partly, S. 60 (1) with important 
modifications, and (2), and S. 11. 


No corresponding section. 

S. 46. 

S. 7 considerably simplified, S. 13 and E. 35, 


Scope of the section ‘.—As the marginal note to it shows this 
section provides for the making and presentation of an application for 
the adjustment of the debts due by a debtor. It is sub-divided into 3 
sub-sections. 

Sub section (t )^— This sub-section lays down who can make ap- 
plications for adjustment of debts and within how much time, and to 
whom they should make them. 

The persons whocanmah Mm aae^ Any deUor 

ordinarily residing in any lo<»l area for wKoh, a Board wm establishisij^ 
under a 4 of the repealed Act oh er after 1« Febra or ^ 

his creditor. The elaborate provi^o^ of ^ j(2) and d 
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old Act to which this sub-section comeponds have been compressed 
here into a few lines. 

Time within which to make thenv. — Before the 1st August, 1947. 

The authority to whom to malce them : — The Court. 

The word “debtor” has been defined in S. 2 (5) and the definition as 
there given has been sufficiently explained in the Commentary thereon. 

The areas for which Boards were established under the repealed Act 
have been enumerated in the Appendix II to the Inteoduction to that 
Act. The term “repealed Act” has been defined in S. 2 (9) hereof and 
that definition has been explained in the Commentary thereon. The 
word ‘creditor' had not been defined in the old Act and has not been 
defined in this also. Obviously however it signifies any person or group 
of persons to whom or to whose predecessor in title a debtor is indebted. 

The date 1st February 1947 is the date from which D. A. Boards 
had been established by the Provincial Government in all the areas of : 
the Province except the City of Bombay where they had not been esta- 
blished till then. The creditors mentioned in clauses (i ) to (yi) of S. 3 
are excluded from that category for the purpose of this Act because of 
the express provisions of that section except where there is another 
provision in that behalf to the contrary. The time for making applica- 
tions under this section having been stated to be before the 1st August, 
1^^7, it is clear that no such applications can be entertained after the 
midnight of 31 July 1947. If any are accepted in ignorance of this 
fact on or after 1st August 1947 they must be returned as time-barred 
not rejected because no other court can have jurisdiction to entertain 
them. 

The term ‘Court’ has been defined inS. 2 (8) of this Act and that 
definition has been sufficiently explained in the Commentary thereon. 

Subsection ( ^ This sub-section prescribes how the application 
mentioned in the previous sub-section should be made. This had been 
done by 'S. 18 (2) of the old Act and partly by R. 16 of the old Rules. 
According to it it should be in writing and must be in the “prescribed’* 
form and should be signed, verified and presented in the prescribed 
manner, “Prescribed*’ means according to & 2 (8), prescribed by rul^ 
made under S. 55 (2), of which the mlevant clause is (6J. 
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tiub-secHon is provided in S. 3 that the saving therein 

contained is to be operative saw otherwise expressly p^'ovided, Tha,t 
contained in this sub-section, which corresponds to S. 22 (3) of the old 
Act with a slight modification, is one of the express contrary provisions 
in contemplation while so framing the section. 

According to it besides the other particulars that may be pre- 
scribed the application must contain those as to the debts and liabi- 
lities due to the claimants mentioned in the six clauses of the said section. 

5. ( 1 ) Notwithstanding the fact that no application 
has been filed under section 4— 
andfeS Creditor, on being required to do 

tement before Court ; so by notice in writing by any of his debtors, 
shall, within two months from the date of 
the reoiept of such notice, file before the Court a true and 
correct statement of all his claims against such debtor, 
and shall at the same time send a copy thereof to such 
debtor, and 

(b) every debtor, on being required to do so by notice in 
writing by any of his creditors, shall, within two months 
from the date of the reoiept of such notice, file before the 
Court a true and correct statement— 

( » ) of all the debts owed by such debtor; 

(ii) whether he holds any land used for agricultural 
purposes and whether he has been cultivating 

i::;K;;:>v;::iA::;::;a;^dand' 'persionaU 

(ui) of his income from agriculture and from sources 
other than agriculture in the year preceding the 

The debtor shall at the same time send: a copy of 
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Provided that the Court may, for sufficient cause, 
extend, from time to time, the period within which the 
creditor or the debtor, as the case may be, may file such 
statement. 

(2) Every debtor or creditor giving a notice under 
sub-section (1) shall at the same time send a copy thereof 
to the Court. 

(3) In awarding the costs of any proceeding in res- 
pect of any application made under section 4 the Court 
may, on being satisfied that the statement required to be 
filed under sub-section (1) was, without sufficient cause, 
not filed within the time specified therein or within the 
period extended under the proviso to sub-section (1) or 
incorrectly filed, direct the party in default to bear the 
whole or any portion of the costs of such proceeding. 

COMMENTARY 

Scope of the section : — This section contains the same kind of 
provisions as the corresponding section 19 of the old Act with cerUin 
additions and alterations. That section has been commented upon at 
pp. 122-24' of the Commentary on that Act, It may thoroforo be re- 
ferred to and read subject to the following modifications. 

Sub-section {1 ):— In the paragraph on the Scope of the section 
road the figure “4" in place of the figure “17” wherever it occurs. 

(2). The paragraph headed Time for getting the information sub- 
stitute the foUowingr— -rme for supplying the information. The 
creditor as well as the debtor has been allowed by the statute two mon- 
ths, time in which to reply to the notice served on him and both can, 
under the proviso which has now been added to this sub-section, get such 
further extensions of time as the Court may deem proper to ^rant from 
time to time on sufficient cause being shown to its satisfaction! 

Sub-section In place of the word ‘‘Board” read the word 
“Court.” ; ' : 
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Sihb-seeHon {3 ):-“In place of the word «Board*'' read the word 
«^Court^^ and in place , of the figure read the figure ^^4", and also 
note that under this. sub”"section the penalty of being required to bear 
the costs : of the proceeding under ' S, 4 is incurred both when no state-- 
meiit is. filed within the given time, 'which includes any subsequent 
extensions granted by the Court, under -the 'proviso to sub«seetioa (1) 
and, when an incoiTect statement is filed, ' 

.In the heading . .of .the succeeding paragraph "for the figure 
read: the .figure .and. in the, paragraph itself for, the figures and 
17” read' the figures and ‘^4’^ respectively. , 

■ For the : paragraph; bearing the heading ■ Thu section " '(md^se&* , 
tiom '^6 cmd 86 mhsiknte thB follomng i--Tkis secti^^ and sections 
ll.mid 56^{l)ofthisAGt' and SS, 85-86 of the repealed Act* There 
were two sections in the repealed Act contaiiimg savings from the opra- 
tion of the preceding sections thereof^ namely 85 and 86. Thereout 
S. 85 (1)' provided for the repeal : of the D. A* R* Act in those areas in 
which or.' for. the class, of debtors residing in which D.. A# ; Boards, may: 
be.. established, under S. 4 of that Act,' from the respective' 'dates -''of 
their establishment but S. 85 (2) contained' a saving-clause keeping in- 
violate acts done or suffered to be done, the rights which may have 
accrued, titles which may have been acquired, and obligations and liabi* 
lities which may have been incurred, before the aforesaid dates in the 
case of those persons who were debtors under the Act and in respect 
of whose debts applications under S. 4 thereof could be made. This 
saving wirs however subject to a counter-exception to the effect that 
if there was any suit, application for execution or proceeding pending 
in any civil or revenue court to which S. 37 was applicable, the 
said saving should not come in the way of its transfer to the Board 
concerned. S. 86 gave S years^- period -for the filing of suits under 
the repealed Act by or against persons residing in the said areas in 
which the A* R^ Act would .cease ; to operate but who were not 
governed by the Act of 1939 owing;, the fact either that the person was 
not a debtor under the Act or that , hp; .'application , under S. 17 could 
be made by or against, that ^persdn*r' ^ , 

In this Act there ismo'sectioii'horrespohimg to S# 86 of the old 
Act but there S#';56V(l), qo#Sspohili%'’ to Sr, 85 thereof which 
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protected the vested rights of or against, debtors under the . Act by or 
against whom applications ■ under S* 17 could be.made* By the said 
,;S» 56 (1) , of this Act the !)• A» R> Act will cease to be in operation 
throughout, the-, province for all persons and all. purposes on^ the 
expiry of three years from the date of coming into force of this 
.Act*,. The first proviso thereto however keeps, imtouciied anything 
done in the course of any proceeding pending in any court as instituted 
by or against the debtors of the above class on the said date and permits 
such proceedings to be continued in so far as such continimnce js not 
inconsistent with the provisions of this Act* This means that if any 
proceeding by or against such debtors had been started in any Court 
under S. 85 (2) of the old Act, that proceeding may be continued even | 
though 3 years may elapse from the date of coming into force of this | 

Act* The second proviso however introduces an exception to that | 

saving to the effect that if the proceeding is of such a nature that S, 19 j 
corresponding to S. 37 of the old Act is applicable to it, that proceeding 1 
i 3 ;iust be transferred for being dealt with under this Act, the saving in 
proviso 1 notwithstanding. 

It may be remarked that the said saving relates merely to acts 
done in the course of any proceeding pending in any Court on the date 
of coming into force of this Act. That is the subjectrmatter of sub-clause 
(e) in S. 85 (2) of the old Act. It follows therefore that the saving proviso 
under consideration is not applicable to the subject-matters of sub- 
clauses ( a ) to ( <? ) of the said S. 85 ( 2 ), Hence there is nothing to 
warrant the starting of any fresh suits or proceedings under the I\ A. 

B. Act even as regards the debtors under this Act by or against whom 
applications can be made under S. 4 of this Act. The section under 
consideration, namely S. 5 of this Act, is not therefore likely to be of 
use for any future action after 3 years under the JX A^ IX Act as the 
Corresponding'S. 19 of the old Act was. 

6. (1) If the payment "of a debt due by a debtor 
is guaranteed by a surety or if a debtor 

Otherwise jointly and severally liable 
severally liable. for any d.ebt ajong with any other person 
and if the surety or such other person is 
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\ not a application under 

' section 4 for relief in respect of such debt and the Court 

naav, after consideration of the facts and circumstances 
of the case, proceed with the adjustment of debts under 
i this Act in so far as such applicant is concerned. 

(2) Whenever the debts due by a debtor which are 
guaranteed by a surety are adjusted under sub-section (1), 
the surety shall be discharged from liability in respect^ of 
the debts or portion of the debts of such debtor which 

are extinguished under sub-section (1) ot section 15, sub- 
section (3) of section 17, sub-section (5) of section 26, 
section 34 or sub-section (2) of section 85 ; and the surety 
shall not be entitled to proceed against the debtor in 
respect of such debts or portion. 

I COMMENTARY 

i Scope of the section This section takes the place of S. 20 of 

the old Act but its scope is much wider than that of the latter for it is 
sub-section (1) only of this section to which the said S. 20 of the 
I old Act corresponds. Sub-section (2) is entirely new. The two sub- 
? sections read together make the scope ol the section comprise not 

i only the Court’s discretionary authority to grant relief to a debtor in 

respect of a debt the payment whereof is guaranteed by a surety who 
is not a debtor or for whose payment the debtor is responsible jointly 
and severally with another person but also (1) to give a discharge to the 
surety who has guaranteed payment of any of the debts of the debtor 
in respect of all such debts or portions, of debts which may be held in 
I that proceeding to have been extinguished by the operation of the 

I provisions mentioned in the sub-section and (2) to prohibit that 

I surety from proceeding against debtor for the recovery of such 
debts or portion. . '■'‘'■■'r'" 

( i ) :~This 9il>®otiQn corresponds to the whole 
of S. 20 of the old Act. The Commenteiy m the latter at p. 125 is 
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therefore applicable to it subject to the alterations that in place of 
SS. “17 (1)” and “2 (6)”, in the first paragraph thereof SS. “4 (1)” and 
“2 (5)” are to be read, in the heading of the second paragraph the word 
‘‘Board’s” should be substituted by the word “Court’s” and that in 
the heading and body of paragraph 8 in place of the words This section 
the words Fkis sub-section, and in that of the figures ‘<37”, and “37 
(1)” the figures “19” and “19 (1)” are to be read. 

Ihe ruling in Musa Hasafji y. Keshavlal'^ on which the whole 
of that paragraph has been based can be referred to for guidance even 
now so far as the mutual relation between SS. 6 (1) and 19 is concei-- 
ned because that relation is the same as that between SS. 20 and 37 
of the old Act and there are no substantial changes in their wording. 

Sub-secfdon (S):— This sub-section is made up of two new provisions. 
They are I. That when the debts secured by a surety are adjusted i 
under sub-section (1), the surety shall be simultaneously discharged \ 

from his liabilities if any, in respect of all the debts due by the debtor ? 

which may have been declared to have been extinguished under the 
provisions of the following sections and sub-sections, namely : — (Ij S. is 
(1) relating to the voidness of all debts in respect of which no applica- 
tion for adjustment or recording a settlement may have been made within 
the prescribed periods, or in respect of which any such application 
may have been made but withdrawn and no fresh one may have been 
made under S. 4 and any debt in respect of which a statement as 
required by S. 14 is not submitted to the Court after notice under that 
section ; (2) S. 17 (3) relating to the portion of the debts remitted by 
a creditor either singly or jointly with others in order to bring the 
debtor’s case within the purview of a 11 ; (S) S. 26 (5) relating to the 
portion of a debt remitted by the Collector, the co-operati4 society 
or the scheduled bank concerned and the debt or portion thereof in 
respect of which no statement as required by S. 26 (3) has been sub 
mittedbyanyoftheabove dr by the local authority concerned or 
the person, if any, entitled to maintenance from the debtor ; S 34 
relating to the amount of debt in excess of the debts scaled down; 
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and (5 ) S* 35 (2) -relating to, a 'claim put„forward by a creditor in 
collusion' with the debtor with a view to defeat the lawful claims . of 
any of , his other creditors. IL That the surety concerned slialL not he 
entitled -' to proceed against 'the debtor in respect of' such debts or 
portion.. 

These provisions are clearly intended to obviate the possibility 
of the surety being required to file a suit for a declaration of extinction 
in connection with the debts or portions of debts which may have 
been extinguished under any of the five provisions above enumerated 
and to prohibit him from filing a suit for the recovery of any such 
debt from the debtor. So far as the surety^'s liabilities and rights are 
concerned these provisions take the place of S. 73 of the repealed Act 
corresponding to which there seems to be no other section in this Act. 

7. No application shall lie under section 4 for 
adjustment of any debt due from a debtor 
Assignees from to whoui such debt has been traiisferred 

noE-debtor not enti- 

tied to benefit of this or assigned after the 1st January 1938 by 
any person who is not himself a debtor. 

COMMENTilEY 

Scope of the section as the previous section contained 

provisions empowering the Court to grant I’eliefs in certain Cctses not 
falling within the purview of S. 4 this contains a contrary provision de- 
barring the Court from granting relief in a case falling within the 
purview of that section. 

This section corresponds to S. 21 of the repealed Act and is in 
the same terms except for the following three changes, namely (1) 
the figure “17" after the word “section" has been replaced by the figure 
‘<4,” (2) the definite article “th 0 "has been added before the iigure“lst’’ 
and (3) the words “if such debt was originally incurred” which occur- 
red after the figure “1938” have been omitted. The first of them is 
only of a consequentital nature ;The second ensures only linguistic 
accuracy and has no effect on the ptiirpbrt bf the section. But the 
kst constitutes a conscious material chefige and has' the ■ effect of 
wiff ftning the scope of the seelaofi sb as tb debar thb Court from giving 
relief even in those c»s® in wMefe. t^ concerabd may not have 
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been originally incurred by a non-debtor, i. e. to say, those in which 
even though the debts may have been originally incurred by a debtor 
and though the assignee may himself be a debtor but the assignment 
may have been made after the 1st January 1938 by an intermediate 
non-debtor. 

Subject to these observations and to the substitution of the 
figures “17,” and “2 (6),” wherever they occur in the Commentary on 
S. 21 of the old Act of p. 126, by the figures “4” and ‘‘2 (5)” and the 
word “remained” for the word “remains” in the last subtence thereof 
the said Commentary can be read as if had been written on the present 
section?. 

8. If any debtor and any or all of his creditors arrive 
at a settlement in respect of any debt due 
reoor<fiugieuieL^^^^ debtor to the Creditor, the debtor 

or any of the creditors may, within thirty 
days from the date of such settlement, make an application 
to the court for recording such settlement. 

(2) Every such application shall be in the prescribed 
form, and shall be signed and verified in the prescribed 
manner. 

(3^ On reciept of such application the Court shall, 
after giving notice to the creditor or the debtor, as the 
case may be, and after making such enquiry as it thinks 
fit, if it is satisfied that the settlement arrived at is bona 
fide and voluntary and is not made with intent to defeat 
or delay any of the creditors of the debtor, and is in the 
interest of the debtor, and that the debtor is a person 
who fulfils the conditions refeinred to in clauses {a} and (5) 
of sub-section (1) of section 17, record such settfiement 
and certify the same. Every such settlement so recorded 
and certified shall be binding upon the parties thereto 
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and shall not save as otherwise hereinafter provided, be 
re-opened. 

the Court has recorded and certidfed a 
settlement under sub section (3), the Court shall call upon 
the debtor to make a declaration whether there are any 
other debts due by the debtor which are not included in 
the settlement. If the debtor makes a declaration that 
there are no such debts, the Court shall make an award 
in terms of such settlement. 

(6) If the Court is satisfied, after recording such 
settlement that there are other debts due from the debtor 
which are not included in the settlement, the Court shall 
treat the application made under sub-section (1) as an 
application for adjustment of debts under section 4 , 

COMMENTARY 

/Scope of iAe seciton This section provides for an adjustment 
of a debt made without resorting to the remedy provided for in S. 4. 
It is here called a settlement of a debt and the provision here consists 
of the laying down of a procedure by which it can be got recorded 
and certified and if the interest of any other creditor is not involved 
or likely to be affected thereby, for getting an award made by the 
Court in terms thereofi It also contains an additional direction to the 
Court to treat the application under it as .one made under b'. 4 if 
the above condition is not satisfied. 

It thus corresponds to S. 23 of the old Act which has been 
commented upon at pp. 131-35 of the Commentary on the old Act. 
Both are sub-divided Into five sub-sections and the step in the 
procedure dealt with in each sub-section is also the same. There 
are however certaan different which aia under each ^b-sectibi), 
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S%l>seetion (T) : — ^This sub-section is the same 'word to word 
upto the word “application” but thereafter the words “to the Court” 
have been newly-inserted and the provision stops at the word “settle- 
ment” in the last but one line, the words in the old one, ‘‘to the Board 
to which an application under section 17 lies,” having been omitted. This 
is thus only a change consequential upon the transfer of jurisdiction 
under the Act from the Board to the Court. 

Svh-section (2) This sub-section too is the same word to word 
upto the end of the first sentence therein. The second sentence as to 
the payment of court-fee on an application under sub-section (1) has 
been incorporated in S. 44 (1) (i) of this Act. 

Subjection (5) ‘.—This requires a more serious attention on 
account of the nature of the changes made in its wording at three 
places, besides substituting the word “Court” for the word “Board’’, 
omitting the indefinite article ‘*a” before the word “notice” and substi- 
tuting the figure “4" for the figure ‘‘17” before the word “section”, all of 
which are necessary minor changes. The three major ones are^— (1) the 
insertion of the words “and voluntary” after the word bonajide, (2) 
that of the words “on the parties thereto” after the word “binding” 
and (3) that of the words “save as otherwise hereinafter provided,” 
between the words “shall not” and “be re-opened”. The result of the 
first change is that before proceeding to record and certify a settle- 
ment the Court must be satisfied not only that the settlement is 
bonajide but also that it is voluntary. The second change makes it 
clear that a settlement recorded and certified under this sub-section 
becomes binding on the parties thereto only. That it could not have 
any other result had been stated in the Commentary on the corres- 
ponding sub-section of the old Act and this insertion confirms t.ha.t 
view. The third change is more substantiaL In the old section there 
was an imqualified prohibition against re-opening a settlement recorded 
and certified under the third sub-section thereofi In addition to that 
the eivU courts had, by S, 73 ( ), been prohibited from enter- 

taining or proceeding with a sijit . regarding “ the validity of any 
procedure or the legality of any award, order or decision of the 
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Board or of the Court ” and that prevented an aggrieved party from 
filing a suit which might result in the re-opening of a settlement 
reeorded and certified under the said sub-section. There is no inde- 
pendent corresponding section or sub section in this Act» It Was 
probably in order to prevent a suit of the above nature being filed 
with respect to either the validity of the procedure adopted while 
recording and certifying a settlement under the present sub-section 
or the legality of the decision arrived at with respect thereto or the 
order made with respect thereto in the record of the application 
that the additional words, ‘‘save as otherwise hereinafter provided” 
seem to have been inserted in this sub-section. 

It is a point for consideration which is the provision referred 
to by this expression. S. 37 does not clearly apply to the case 
and there seems to be no other express provision to the contrary 
in any part of this Act including the two remaining sub-sections 
of this section. However since the word ‘‘expressly” is not placed 
before the word ‘‘provided” there is a scope for an implied provision 
of that nature and such an implied provision can be inferred from 
the wording of sub-section (5), for if, as the consequence of the 
finding that “there are other debts due from the debtor which are 
not included in the settlement", the application for recording a 
settlement is as a whole to bo treated as one for vbe adjustment 
of the debts due by the debtor concerned, the recorded and certified 
settlement caimot remain inviolate and would be re-opened, and 
in that case the whole of the procedure laid down further up 
in this chapter would be applicable, 

Sub-aeetion (4);— This sub-section is the same as the cotrea. 
ponding old one so far as its first sentence is concerned except 
for the substitution of word “Court” for the word “Board” therein. 
As for the second sentence thMem it makes it perfectly clear that 
if the debtor makes a declaration that there are no other debts 
due by ’the debtor, the Court is hot expected to make any further 
inquiry but to proewd to make au awi»d in terms of such settlemeat. 
This obidously means that the deitea^oa of the debtor; is intoded 
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to be taken at its face value aud if it is to the effect that there are no 
other debts, the Court must make an award in terms of the settlement. 
The inquiry necessary with a view to ascertain whether the settlement 
is bona or fraudulent having already been made before recording 
and certifying the settlement under sub-section (3), it is not necessary 
to make it afresh after the required declaration is made. The further 
words after the words *‘no such debts ' in the same sentence were 
clearly unnecessary and have therefore been rightly deleted. 

The provision as to court-fee contained in the third sentence 
in this sub-section has been incorporated in S, 44 (1) (i ) of this Act, 

Sub-seetion (5) This remains as it was in the corresponding 
section of the old Act except for (1) the substitution of the word 
“Court” for the word “Board” at the two places therein where it 
occurred; (2) the substitution of the figure “4” for the figure “17” 
after the word “section” and (3) the deletion of the words “naade by 
it” occurring after the word “debts” and before the word “under” in 
the last line. The first two are changes of a consequential nature and 
the last does not aftect the sense of the sentence whEe securing brevity' 

From this sub-section as worded it is not clear how the Court 
is expected to be satisfied after recording the settlement that there 
are other debts when it is supposed to take a debtor’s declaration at 
its face value and if the declaration is to the effect that there are no 
such debts. 

Moreover the changes made in sub-sections (4) and (5) do not 
touch even the fringe of the criticism made with respect thereto in 
the concluding paragraph of the Commentary on S, 23 of the old 
Act printed at pp. 134-35 thereof, A case for the application for 
any of the Rndea as to filling up lacunae in an Act and those as 
to Implied provisions in a statute may therefore arise in one court 
or another in the Province, If it does the said rules given at pp. 
18&-38 may be referred to. 

, Appeals against orders omd cmards made under this seetionr— 
This section provides for the pacing of two kinds of orders, namely 
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m undeF sub-seetion (3) recording and certifying a settlement or 
refusing to do so and (2) under sub-section (5) for treating an appli- 
cation "under this section as one under S. 4. The first of these is 
appealable under S. 43 (i) but not the second. But from the nature 
of that order it would necessarily be followed by an award under 
S. 32 (1) which is appealable under S, 43 (1) (w). An award made 
under sub-section (4) is expressly excluded from its purview. 


9. Notwithstanding anything contained in the prece- 
ding sections, if during the pendency of 
Settlement during proceedings before the Court or the Court 
ingsTrfore ^oiut. in appeal, as the case may he, a settle- 
ment is arrived at between a debtor and 
all his creditors and if such Court is satisfied that the 
settlement has been made by the debtor voluntarily and 
is for his benefit, such Court may make an award in 
terms of such settlement* 


COMMENTAEY 


Scope of the seciiow .‘-This section is the same as a 24 of the 
repealed Act whieh has been commented upon at pp. 139-40 of the 
Commentary thereon, except for the few changes noticed below. The 
observations made under the same heading as the above may therefore 
be read with, advantage# 

The chano‘ 0 S above referred to are The words a Hoard 

have been substituted by the words “the Court” and (6) the words “or 
the Court in appeal’’ have been newly-added thereafter; (2) the 
words “the Board” have been substituted by the words “such Court” 
at the two places in the section and marginal note where they occurred; 
and (3) the provision as to the piymefit of court-fee on the award 
to be under this section has been omitted. 

ThV suhstitutaon ol the neiarred to in (1) (a) and ^ » 

in keeping with ^niilar provM<ai 
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as to court-fee though omitted from this section has been incorporated 
in S. 44 (1) (a) of this Act. But the addition of the words “or the 
Court in appeal" confers for the first time an express power on the 
Court hearing an appeal under this Act to record a settlement arrived 
at during the course of an appeal provided the Court is satisfied that 
it is made by the debtor voluntarily and is for his benefit. Of course 
such a Court has an implied power also to do so under the Civil 
Procedvive Code, 1908, the provisions of which have been extended 
to all proceedings under this Act by S. 46 thereof “save as otherwise 
expressly provided in this Act'* and there is no such express provision 
to the contrary anywhere in this Act, 

Appeal or revision application against an award or order 
made under this section By the express wording of S. 48 (1) (vi) 
an award made under this section is excluded from the category of 
those which are appealable under that clause of S. 43 (1). However 
a revision application would on that very ground lie to the High 
Court imder S. 115 of the C. P, Code read with S. 46 of this Act, 

An order refusing to make an award in terms of a settlement 
arrived at during the course of a proceeding for adjustment would 
not also be appealable because it is not on one of those expressly 
declared to be appealable by any of the clauses ( i ) to (v) of S. 43 (1) . 
Nor is it an award falling under clause (vi) thereof It would not 
therefore be appealable under any of the six clauses in that sub- 
section of S. 43. The party aggrieved by such an order would 
however on that very ground be entitled to file a revision application 
to the High Court under S, 115 of the C. P. Code read with 
S. 46 of this Act. 

10. Every settlement of a debt due from a debtor 
to any creditor, which is not certified by 
Certain settte- the Court Under section 8, or in terms 
of which no award has been ma'de under 
section 9, shall be void and sMl not be recognised by 
any Court for any purpose wbatsoever. 
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Scope of tie sectiom—'ShQ marginal note to this section gives 
a fair idea of its scope although it is not exhaustive. Its Ml scope 
is to declare all those settlements void for any purpose whatso- 
ever which do not fall under any of the two categories mentioned 
therein namely (1) those which may have been certified by the 
Court under S. 8 though not followed by awards and (2) those 
in terms of which no awards may have been made under S. 9. 

Compared with the phraseology of the correspondnig S. 25 
of the old Act that of this section is more precise and compre- 
hensive. It has also the merit of avoiding unnecessary prolixity 
It brings within its purview all settlements not Ming in any o 
the two categories, whenever arrived at and prohibits any Court 
whatever from recognising such void settlements, not for any particular 
purposes only but, “for any purpose whatsoever”. 

For the provisions of the corresponding S. 25 of the old Act 
and the comments thereon see pp. 140-41 of the Commentary on 

that Act* 


11. No application under section 4 or 8 shall be 
entertained by the Court on behalf of or 

Application un- • resnect of any debtor, unless the total 

der section 4 or 8 * ^ 

to be made amount of debts due from mm on tne 

whose debts are not nf the application IS not more than 

more than Ks, 15,000. 

Rs. 15,000. 

COMMENTARY 

S^m of the section ;~The marginal note to this section, corre^ 
Dondina-to S. 26 of the repealed Act, which is commented upon at 
L 141-43 of the Commentary thereon, seems to convey an idea 

L tUi saotioi, pioMbto W makfa; 

S. 4 or S. 8 unless the ooa^do« mentioned thmot m aatiAd in 
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the case of the debtor concerned therein. As worded however, it debars 
the Court from entertaining any application which does not satisfy the 
said test. Therefore it casts a duty on the Court to see that the condi- 
tion laid down in this section is fulfilled in the case of the debtor m 
the application and if it is not, prohibits it from entertaining such 
an application. For the procedure to be followed in its case see S. 17 
infra, 

■ Between the wording of this section and S. 26 of the old Act 
the points of difference are ; — (1) the words ‘‘claimed as being,” bet 
ween the words ‘‘debts” and “due’' are omitted; (2) the words and 
figure “1st January 1939” have been substituted by the words “the 
date of the application” ; and (3) the whole of the proviso has been 
dropped. These are there, of course besides the formal ones as to the 
substitution of the figures, “17” and “23” by the figures “4” and “8” 
and that of the word “Board” by the word “Court”. 

Remedy against an order dismissing an application j— An 
order of dismissal of an application made under S. 17 is one of 
the orders mentioned in S. 43 (1) (n) of this Act. It is therefore clear 
that on appeal lies against it. 

Date of the application ! — Under the provisions of S. 26 of 
the old Act read with the proviso added by the amending Act 
of 1945, (for which see, if necessary, p. 145 of the Commentary 
on the said Act), the date upto which the calculation of the total 
liabilities of the debtor was to be made for ascertaining whether 
it did or did not exceed the statutory maximum limit of Es 15,000 
was 1st January 1939 in the case of the applications made to the 
Boards established before the Amending Act of 1945 and the date 
of establishment of the Board concerned in the case of those made 
to those established from the date of the coming into force of the 
said amending Act. Thus in thb case of those of the former class 
there was a fixed statutary, date and in that of the latter a date 
fixed upon by the Provincial (Joveinment for the establishment of 
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the Board concerned. In the case of their applications which will bo 
made till 31st July 1947 under S. 4 of this Act to the Courts having 
ordinary jurisdiction in the areas in which Board had been established 
on or after 1st February 1947, the date upto which calculation for 
determining the said issue will have to be made is the date of 
the application, i. e. to say, any data faUing between 1st February 
1947 and 31st July 1947. This means that the applicants under, this 
Act are given the right to decide for themselves the date for the abov6 
purpose, within of course the two limits of the date of coming into 
force of this Act and the last date for making applications under 
S. 4 of this Act. 


12. An application for adjustment of debts under 


Withdrawal 

applicafeioBs. 


section 4 or an application for recording 
of a settlement under section 8 shall not be 
withdrawn without the leave of the Court. 


COMMENTARY 


Scope of the section This section is word to word the same 
as the carresponding S. 27 of the repealed Act which has been 
commented upon at pp. 144-45 of the Commentary on that Act. 
The observations contained in the said comments may therefore be 
read subject to the substitution of the word “Court” for the “Board” 
and of the figures “4" and “8” for the figures “17” and “23” 
occurring in the paragraph on The scope of the section and in 
that on This section and section 82 and that of the figures “15” 
and 15 (1) for the figures “32” and “32 (1)'* in the heading and 
body respectively in the latter paragraph. 

This section and section hjSt —It may bo noted that provisions 
of the Civil Procedure Code, 1908 have been made applicable to all 
the proceedirgs under this Act “save as otherwise expressly provided 
in this Actf” The prohibition against the withdrawal of an application 
made under S. 4 or S. 8 is one of the express provisions to the contrary 
referred to in that saving-clausa It will therefore have a preponderating 
weight as against Or, 1 m Bebedule I to the Code * , - . 
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13. Where two or more applications for adjustment 
of debts under section 4 are presented by 
consoiiaatioii of or a^aiiist the same debtor, all such 

ap„pl]i<iation.s. ^ 

applications shall be consolidated. Where 
such separate applications are, presented against' joint 
debtGrSj alb such applications shall be heard together. 

COMMENTARY 


, r Bm'pe, of the seoUon^ — This section is the same as S. 28 of the 
repealed Act which has been commented upon at p. 145 of the 
ComrjieD.tary on that Act^ with' this difference that whereas the 
latteirdiincted both kinds of applications under 17? , corresponding to 
which there is S. 4 iiere^ to be consoluktecl? this section directs such 
applications against indiwiduaHy-Iiablo debtors only to be consolidated 
and such applications against joint debtors to be heard together. 

There is a distinction between the two directions and it is this 
that whereas applications which are consolidated are treated as one 
and disposed of by one aw^ard? decision or order^, those which are 
heard together can he treated as one for recording evidence in one of 
them but must be treated as separate ones for the purpose of awards^ 
decisions or orders though based on the evidence recorded thus. 

14* On receipt of an application for adjustment of 
debts the Court shall™ 


on debtors and ’cr^ Botice to the dsbtor (uuless 

ditors to snbwit fcho (lebtOT is hiiuself an applicant) and 

Statement of debts. . rr / 

to every creditor (other than the creditor 
who is himself an applicant) whose name and address 
are given in the application, and 


(&) publish a general notice, 

requiring the debtor and all creditors to submit a 
statement in the prescribed form within one month from 
the date of serviee of the notice or the publication of 
the general notice, whioheyer is later » 
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Provided that if the Court is satisfie i that the debtor 
or any creditor is for good and sufficient cause unable 
to comply with the notice wi-hin the time specified therein 
it may extend the period for the submission of the 
statement. 

COMMENTARY 

Scope of the section read leith S 4-5. —This section is the same 
as S. 31 of the repealed Act except for the substitution of the -words 
‘■the Court shall” for the words “the Board shall in the prescribed 
manner” in the initial portion of the sentence eonstituting the main 
provision. This change would have been a mere consequential one if 
only the word “Board” had been substituted by the word ‘‘Court”. 
As it is, it dispenses with the necessity, so flsr as this section is 
concerned, of serving the notices “in the prescribed manner” which 
according to S. 2 (8) means in the manner proscribed by the rules. 
But in place of such a provision in this section so flrr as the notices 
to be issued under it are concerned, the Act contains a general provision 
in S. 45 for serving all notices according to the provisions in that 
behalf contained in the Oivil Procedw'e Code, 1908 so long as no 
rules are framed in that behalf and after they are framed, in the 
manner prescribed by them. This change in procedure makes no 
difierence in the substantive provision. It tlierefore remains the same 
as in S. 31 of the old Act which has been commented upon at 
pp. 14S-49. 

There being no section in this Act corresponding to S. 16 of 
that Act, the comparative note with reference thereto at p. 149 of 
the said Commentary need not be read. That on the same and the 
next pages with reference to S. 32 of that Act, to which S. 15 of 
this Act corresponds, does not however lose its utility because the 
latter is in substantially the same terms as the section of the old Act 
after its amendment in 1946, Lastly, the rules of interpretation givea 
at pp. 160-67 of the said Commentary also , remain useful because they 
are of a general nature and have been based on reported decfeio«& 
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Note that the marginal note to this section refers to the service 
of notice on creditors also to whom that to S. 31 of the old Act did 
not refer, 

1§, (1) Every debt due from a debtor in respect of 
which no application has been made under 

of whfch*no\H^?ca- ^ within the period specified in 
Won for adjustment the Said section 4 or in respect of which 
made to be void, no application for recording a settlement 
is made under section 8 within the period 
specified in the said section 8 or in respect of which an appli- 
cation made to the Court is withdrawn under section 12 
and no fresh application is made under section 4 and 
every debt due from such debtor in respect of which a 
statement is not submitted to the Court by the creditor 
in compliance with the provisions of section 14 shall be 
extinguished. 

(2) Nothing in this section shall apply to any debt 
due from any parson who has by his declaration, act or 
omission intentionally caused or permitted his creditor 
to believe that he is not a debtor for the purposes of 
this Act or that no application under section 4 can be 
entertained in respect of any debt owed by such person 
to such creditor by reason of the provisions of section 11. 

COMMENTARY 

Scope of the section This section too is in substantially the 
same terms as the corresponding S. 32 of the repealed Act. The only 
changes that seem to have been made are (1) words '‘who ordinarily 
resides etc'* which followed the word ‘‘debtor” in the first line have 
been omitted ; (2) the references to SS. 17, 23, 27 and 31 in sph-section 
(1) and to SS. 17 and 25 in suhsection (2) have been re-placed by 
those to SS. 4, 8, 12 and 14 in the first and to SS. 4 and 11 in the 
second •, (S) the reference to sub-seetibn (1) of S, 17 in connection with 



S.15<] PROCEDURE FOE ABJUSTMENT OF DEBTS LIII 

the period for making an application in sub-section (1) has been 
replaced by that to S. 4 ; (4) the “Board” as occurring at two places 
in sub section (1) has been replaced by the word “Court” ; (5) the 
words ‘‘deemed to have been duly discharged” which followed the 
words “shall be” at the end of sub- section (1) have been replaced by 
the single word “extinguished”; (6) the conjunctive particle “and” 
which occurred between the description of the two kinds of belief 
mentioned in sub-section (2) has been substituted by the disjunctive 
particle “or” ; and (7) the words “by any Board’’ which existed after 
the word entertained in the same sub-section have been omitted. 
Formidable as this list of changes may appear to be, the only one 
that has an effect on the nature of the provisions contained in the 
section is No. 6, the rest being all formal. Therefore the observations 
on the Scope of the section and the nature of the provisions in 
s'ub-seotion {1) at pp. 152-54 of the Commentary on the repealed Act 
may he read subject to the formal alterations. As for those made on 
the nature of the provisions of sub-section (2) under the headings 
Principle of estoppel in this sub-section at pp. 154-55 of that 
Commentary and Significance of the word Omission at p. 156 hold 
good subject to the same alterations. As for those in the paragraph 
commencing with the heading Sub-section (fi) they will have to be 
read subject to the additional alteration that in place of the word “and” 
between the figure “2 (6)” and the word “that” in the 7th line of 
that paragraph the word “or” should be read. Moreover tbe whole of 
the criticism made in the paragraph at pp. 1 55-66 commencing with 
the heading Significance of the ivord ^‘and” in line 5 of this 
subsection which was justified in the circumstances existing till 
this Act was passed, is now rendered unnecessary because the word 
“and” has been now replaced by the word “or” as suggested in that 
criticism. The following paragraph should therefore he read in its 
place r— 

Significance of the M^umtive adverb ‘ W* between two 
hinds o/ 6eZie/. —It is reniarkable that the conjunctive adverb “or*’ 
has been substituted for the eotyunctive adverb “and" between the 
two kinds of belief described ia!|hi8 iS^<m The legal efiect thereof 
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is that under the present Act what a creditor is required to proTe 
in order to get the benefit of the clause in the nature of an estoppel 
in Sub-section (2) is (i) that the debtor had by his declaration, act 
or omission made a representation (a) either that be was not a debtor 
under this Act 03’ (ft) that no application under S. 4 can be entertained 
in respect of his debts by reason of the provisions of S. ll, (2)that 
he believed the representation to be true and acted upon it and (8) 
that the result thereof was that the time for making an application 
by him under S, 4 had esplred. 

16. (1) Every debtor by or against whom an appli- 
cation is mads under section 4 or who 
an(forediior‘C*’'’*^'^^^ ^ party to an application made under 
section 8 shall produce all books of 
accounts and shall give such inventories of his property 
and such lists of bis creditors and debtors and of the 
debts due to and from bim, submit to such examination 
in respect of his property or his creditors, attend at such 
time before the Court, and generally do all such things 
as may be required by the Court or as may be prescribed. 

(2) It shall be the duty of every creditor to produce 
such books of accounts, to submit to such examination 
and to supply such information in respect of the debt 
due to him by the debtor and the securities held by 
him, as may be required by the Court or as may be 
prescribed. 

COMMENTARY 

Scope of the section. —This section is the same as S. 33 of the 
repealed Act subject to the following alterations, omission and 
addition, namely :—(l) the figures “17” and “23” occurrjng in sub- 
section (1) have been replaced by the figures “4” and ‘*8” ; (2) word 
“Board” occurring at several places in sub-section (1) and once in 
sub-section (2) has been replaced by the word “Court” j (3) the words 
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“in. relation to Ms property” which followed the words “do all such 
things” in. the last portion of the single sentence constituting the 
entire sub- section ( 1 ) have been omitted ; and (- 1 ) the words “and the 
securities held by him’’ have been added alter the words “due to 
him by the debtor” and before the words “as may be required’ in 
sub-section ( 2 ). 

So far as the alterations are concerned they are only of a 
consequential nature. The omission makes the scope of sub-section 
( 1 ) somewhat wider because thereby a duty is cast upon the debtor 
to obey all such orders to do particular acts as the Court my think 
fit to pass against him, even though the acts mentioned therein may 
not have any relation to his property. Lastly, the addition makes 
scope of sub-section ( 2 ^ wider because it casts a duty on the creditor 
to supply such information as the Court requires not only with respect 
to the debts owed to him by the debtor but also with respect to the 
securities, if any, held by him. 

It is clear that the marginal note to the section of the old Act 
was very defective for, ( 1 ) it referred only to the duties of ^ the debtor, 
sub-section ( 2 ) defines the duty of the creditor also and ( 2 ) it specifically 
referred to the nature of the duties in the words ‘-to attend otc.” which 
was unnecessary. Both these defects have been removed from the 
marginal note to the present section. 

Subject to these changes the comments on the said section at 
pp. 157-08 of the Commentary on the old Act may be read as 
comments on this section. 

17 , (1) On the date fixed for the hearing of an 
application made under section 4, the 
Preliminary issues. Court shall decide the following points as 
preliminary issues 

(а) Whether the person for the adjustment of whose 
debts to application has behri mad^ is a debtor; , 

(б) Whether the total ^»iounl of debts due froraiSuoli 
person on the date of to 
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(2) If the Court finds that such person is not a 
debtor or that the total amount of debts due from such 
person on the date of the application is more than Rs. 
16,000, the Court shall dismiss the application forthwith : 

Provided that before the application is so dismissed 
the creditoi’S or any of them may remit any specific 
portion of their claim so as to reduce the total amount 
of the debts of all the creditors due from such person 
on the date of the application to a sum not exceeding 
Rs. 15,000. In such case the Court shall not dismiss the 
application but shall proceed further with the same. 

(3) The portion of the debts in respect of which 
the claim is remitted under sub-section (2) shall be 
extinguished. 

COMxMENTARY 

Scope of the section This section corresponds to S. So of 
the old Act, which has been commented upon at pp. 162-65 of 
the Commentary on that Act, with the following changes made 
therein. The old section consisted of 4 sub-sections. Thereout the 
first three have been re-enacted as sub-sections (1^ (2) and (3) 
only after making the changes therein noted below and sub-section 

(4) and the proviso to the whole section added by the amending 
Act of 1945 have been omitted. These omissions are consequential 
on the change, in the date upto which the total amount of debts 
is to be calculated, made in sub-£®ction (1) (?>), sub-section (2) and 
the proviso thereto. The change in the figure of the section in 
the introductory part of the sentence constituting sub-section (1) 
from “17'’ to “4" is consequential on the altered position of this 
section in this Act and the substitution of the word “j^ard” by 
the word “Court” in sub-sections (1) and and the proviso to 
the latter is consequential on the transfer of jurisdiction under this 
Act from the Board to the Coart. Besides these there are certain 
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ebanges in the phraseology of sub-section (1) (b), and sul, -section (:;) 
and the omission ot the words “claimed as being” which occurred 
in sub-section (2) and the proviso thereto, which however do 
not make any change in the purport of the provisions contained 
therein, f he only important change is the change in the date which 
deserves to be noted carefully. 

Bate upto which the total amount of debts is to he calculated 
under this section .—The change in the law as contained in this 
section is of the same nature as that made in S. 11 as compared 
with S. 26 of the old Act, which has been fully explained in the 
comments under the heading Date of the application in the Commen. 
tary on that section. Reference may therefore be made to those 
commenta 

Subject to these changes and that in the law as to appeals 

noted below the comments on S. 35 of the old Act generally and 

sub-sections (1) to (3) thereof hold good and may therefore be 

referred to in case of necessity bearing in mind the changes in the 

numbers of the sections and sub-sections referred to therein. The 
comparative table given in the beginning of this chapter will be 
found useful for that purpose. Those sections or sub-sections of the 
old Act which are not found therein must be deemed to have no 
corresponding provision any where in this Act e.g. g. 2 (12) and 
(14) which contained the definitions of ‘‘secured debt’’ and “unse- 
cured debt”. 

Appeals against orders made under this section '—Under 
S. 9 (1) of the old Act only a decision under S. 35 (2) 
an application was appealabla Under S. 43 (1) (ii) of this Act how- 
ever “every order passed under S. 17” is apijealable, which means that 
even an order to proceed further with the application under the 
proviso to sub-section (2) or one declaring a portion of the debts 
extinguished under sub-section (^ is appealable. 

18. If an application made by a creditor under 
section 4 is dismissed nnder section 17 

gronad.awt ihe Maomt of 
■ ' a;i ■aw 4*1* da^'ftoa-#aebt<w. On tit. **<*< 
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of the application is more than 15000, the Court shall 
direct the amount of the court-fee paid by the creditor 
making the application to be refunded to the creditor. 

COMMENTARY 

Scope of the section ; — S. 36 of the old Act has been re-enacted 
by this section after making the consequential changes as to the word 
“Board” and the numbers of the sections and one material change 
which is that of the date referred to therein. That change is of the 
same nature as that made in SS. 11 and 17. For its explanation see 
the Commentary on S. 11 under the heading Bate of the application. 
Subject to these changes the Commentary on S. 36 of the old Act at 
pp. 165-66 may be referred to whenever necessary. Even the observar 
tions made therein as to the Remedy of the creditor whose appUcor 
tion is dismissed under S, S5 (fl) are still pertinent and may with 
advantage be referred to and made use of, bearing in mind that the 
the place of S. 35 (1) and (2) is taken by S. 17 (1) and (2), that there 
is no provision in this Act corresponding to that in S. 86 (a) of the 
old Act but that S. 73 which contained a bar as to the entertainment 
of a suit or proceeding as to the legality of a decision etc. is also not re- 
enacted except partially as in S. 6 (2) and that the place S. 9 (1) is 
taken by S. 43 (1) and that of S. 14 by S, 43 (3) of this Act with some 
modifications. 

19. (1) All suits, appeals, applications for execution 
and proceedings other than revisional in 

pending in any civil 
applications and or revenue court shall, if they involve 
Court. the questions whether the person from 

whom such debt is due is a debtor and 
whether the total amount of debts due from him on the 
date of the application exceeds 15,000, be transferred 
to the Court. 

(2) Where any application for adjustment of debts 
made to a Court under section 4 or a statement submit- 
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ted to a Court under section 14 includes a debt in 
respect of which a suit, appeal, application for execution 
or proceeding other than revisional is pending before a 
civil or revenue court, the Court shall give notice there 
of to such other court. On receipt of such notice, such 
other court shall transfer the suit, appeal, application 
or proceeding, as the case may be, to the Court. 

(3) When any suit, appeal, application or proceeding 
is transferred to the Court under sub-section (1) or sub- 
section (2), the Court shall proceed as if an application 
under section 4 had been made to it. 

(4) If the Court to which any suit, appeal, appli- 
cation or proceeding is transferred under sub-section (1) or 
sub-section (2), decides the preliminary issue mentioned 
in clause (a) of sub-section (1) of section 17 in the nega- 
tive or that mentioned in clause (&) of the said sub- 
section (1) in the affirmative, it shall retransfer the suit, 
appeal, application or proceeding to the court from which 
it had been transferred to itself, after the disposal and 
subject to the result of the appeal where an appeal is 
filed, and after the expiry of the period prescribed for 
an appeal where no appeal is filed. 

(5) When any suit, appeal, application or proceeding 
is retransferred to the court under sub-section (4), the 
said court shall proceed with the same. 

COMMENTARY 

Scope of the mtio% t~~Thm SBOtion corresponds to S. 37 of tite 
j Act of 1939 as amended by S, 16 ctf the amending Act of 1945 with 

; certain important modifications which have bCffli orted and explained 
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below. That section of the Act of 1939 has been commented upon 
at pp. 169-79. 

The original division of the section into five sub-sections has 
been adhered to, the subject-matters dealt with in each of them also 
remain the same but the changes which have been introduced in the 
internal structure thereof are not only those required by the transfer 
of jurisdiction under the Act from the Board to the Court and the 
change in the numbers of the corresponding sections of the Act 
referred to therein but also some important additional ones, namely 
(7) the words ‘‘the relevant date” in sub-section (1) haye been sub- 
stituted by the words “the date of the application”and the Ecoplanation 
of the former has been omitted; the word “appeals” has been 
inserted between the words “suits” and “applications for execution” 
in sub-section (1), the word ‘‘appeal’' between the words “suit” and 
“application for execution” in subsection (2) and the same w'ord 
between the words ‘‘suit” and ‘‘application” in sub section (3), (4) and 
(5) and the words “other than revisional” have been added after the 
word “proceedings” in sub-section (1) and the word “proceeding” in 
sub-section (2) ; {S) the words “ for the recovery of” which existed 
before the words “any debt” in sub-section (1) have been substituted 
by the words “ in respect of (4) the words “ against a person ” 
which followed the words “any debt” in sub-section (1) have been 
omitted and instead of them the words “such person" which occurred 
in the wording of the first question mentioned therein have been sub- 
stituted by the words “the person from whom such debt is due” ; (5) 
the words “at any time” which followed the word “pending” and 
the words ‘‘under the Act” which followed the word “debtor” in the 
same sub-section have been omitted altogether, (6) the word “other” has 
been inserted between the words “such” and “Court” and the words “the 
Court” have been substituted by the words “such other court” in sub- 
section (2); (7) the definite article “the” which existed in the same sub- 
section between the words ‘‘on” and “receipt” has been omitted; (S) the 
word “issues” oecurrinsr after the word “ preliminary ” in sub- 
section ( 4 ) has been replaced by the word “ issue ”, the word 
“ clause (a) of ” have been inserted between the words “mentioned 
in” and “sub-section (1)” stud the woyds and figure *‘0? that roeptjoiwd 
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in clause (&) of the said sub-section (1) in the affirmative” have been 
inserted after the word “negative” in the same sub-section ; (S) the 
words and figure “in section 10” which followed the word “prescribed" 
and preceded the words “for an appeal" have been omitted ; and {10) 
the word “said” has been inserted in sub section (-5) between the 
words “the" and “court”. 

Note that the word “person’’ has not begn defined in this 
Act as it had been in S. 2 (8A) of the old Act. Its definition given 
in S. 3 (35) of the £omfia2/ General Glauses Act, 1904 is however 
available for its interpretation. As to that see the comments on S. 2 
(li) Esq)lanation 1 supra. 

These changes are, as said above, in addition to those which 
were required by the change in the administrative machinery and 
in the numbers of the other sections referred to in all the sub-sections 
except no. 5, Inspite of their large number the only ones that affect 
the scope of this section are nos, (I), (-?) and (5 ). As for the first 

thereout it is of the same kind as that noticed and explained 
under the heading Bate of the application in the Commentary on 
S. 11 of this Act which may therefore be referred to for an expla- 
nation, The second widens the scope of this section by including 
within its purview the appeals pending in any civil or revenue court 
which satisfy the tests laid down in sul>-section (1). That being so 
such appeals are also liable to be transferred by the courts in which 
they were pending at the date of coming into force of this Act. The 
marginal note to the section has been amended accordingly. The 
addition of the words “other than revisional” after the word “pro- 
ceeding’’ on the other hand, restricts the scope of the section because 
without them the revisional applications which may be pending 
in the High Court would fell within the purview of the section 
as such applications can be deemed to be “proceedings" as defined 
by the Lahore High Court in , the case of Murad v. tala Eansrap- 
and as a High Court is a “civil court”. The replacement of the 
expression “for the recovery of any debt” by the expression 
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respect of any debt” again widens the scope of the section so as to 
bring within its purview suits etc. other than those filed by creditors 
for the recovery of their dues, such as suits for the redemption of 
mortgages, for taking accounts of monetary transactions under the 
provisions of the D. ^4. R. Act and most probably those for the 
recovery of possession of mortgaged property under mortgage-deeds, 
or even rent-notes or oral agi-eements of lease if the persons in 
possession are the owners of the properties and those claiming possession 
of them are their mortgagees, for in such cases it cannot be denied 
that they are “in respect of’’ a debt, ultimately though not immediately. 
The same would be the case with applications for execution, appeals 
and miscellaneous proceedings, other than revisional, following upon 
such suits, for the same reason. Such being the case the remark made 
in the last paragraph at p. 177 and foot-note 24 must be deemed to 
be inappropriate in the present state of the law. Lastly, the omission 
of the words “at any time” after the word “pending” in sub-section 
(1) makes it definite that what were intended to be transferred under 
this section were only those suits, appeals, applications for execution 
and proceedings other than revisional which were pending in any 
civil or revenue court at the date of coming into force of this 
Act provided they satisfied the tests laid down in the sub-section, 
not also any such as may be filed subsequent thereto. To such oases 
S. 19 (2) would however bo applicable and under it the Court can 
issue a notice if the fact of their bemg filed is brought to its 
knowledge either by an application under 4 or from a statement 
filed under S. 14. 

Note that if the Court is the civil court concerned in this 
matter it has to issue a notice to itself and act upon it. Akn 
note further that the notice to be issued under S. 19 (2 ) is to 
be served according to S. 45 in the manner provided in that behalf 
in the Civil Procedure Code, until rules are framed and there- 
after as prescribed by the rules. This is a notice to the court be- 
foM which the matter is pending. Neither sub-section (1) nor sub- 
section (2) provides fora notice being served on the parties as did 
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the second paragraph of the original section 87 for which see the 
foot-note at p. 168. 

Appeal or revision application against an order under this 
seciion:— A reference to S. 37 of the old Act as it stood prior 
to the amending Act given in the foot-note at p. 168 and the 
comparative table given at pp. 170-71 will show that the section 
as it originally stood contained at the end of paragraph l a sentence to 
the efiect that the decision of the civil court on any of the two 
questions mentioned in that paragraph shall be final but that there 
was no such sentence in the sub-section (1) of the section which 
was substituted for its first paragraph by the Act of 1945. Its absence 
from sub-section (1) of the present section also may be noticed. 
That however makes no difference, S. 43 (1) does not contain any 
clause showing that any order passed under S. 19 is appealable. 
A revision application would however lie to the High Court against 
an order made under it according to the provisions of S. 115 
of the Civil Procedure Code, 1908 because it would be the order 
of a civil court and it would not cease to be so even if the 
presiding Judge thereof is invested with the powers of “the Court” 
under this Act. 

20. If the Court finds the person making an applica- 
tion under section 4 or the person against 
Taking of aooounts. -^yhom an application is made under the 
said section 4 to be a person — 

(a) who is a debtor, and (&) the total amount of 
debts due from whom on the date of the application is 
not more than Ks. 15,000 the Court shall proceed to take 
accounts in the manner hereinafter provided. 

COMMENTAEY 

Scope of the section :—Th» section corr^ponds to S. 88 of the 
repealed Act, which has been conuaented upon at pp. 18£hSl of the 
Commentary on that Act, subject to the foHowiiig changes, ? name^rrfa 
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(1) the words and figure ‘‘sub-section (1)” and “sub-section (2)" have 
been omitted; (2) the words “claimed as being” which existed between 
the words “debts” and “due” have been dropped and the words and 
figure ‘‘1st January 1939” which occurred in that clause have been 
substituted by the words “the date of the application”; (3) the conclu- 
ding part of the sentence constituting the main provision is completed 
by putting a full-point after the word “provided” and the remaining 
part of the sentence is omitted and (4) the whole of the proviso has 
been omitted. These changes are in addition to the substitution of 
the word “Com’t” for the word “Board” and the figure “4” for the 
figure ‘‘17”. 

Out of these changes no. 1 is rendered necessary by a provision 
having been made in S. 4 (1) of this Act for enabling both a debtor 
and a creditor to apply within the same period. The changes made in 
clause (b) are the same as those made in S. 11 of the Act for 
whose explanation see the Commentary on that section. The omission 
of the words following the word “provided” is due to their being 
unnecessary after the substitution of the words ‘‘the date of the appli. 
cation” for the figures and words“lst January 1939*'. The change in the 
date has been commented upon under S. 11 where too the same kind 
of change has been made. That accounts for the omission of the 
proviso also. Therefore the only material change is the change in the 
date. Its eflect has been assessed in the Commentary on S. 11. For the 
rest the Commentary on the old S. 88 may bo referred to, which I 
do not think would be necessary because the language of this section 
is clear and it only supplies what has been left unsaid in S. 17 (2) 
or in any other sub-section of that section. 

For the interpretation of the word “person” see the comments 
on S. 2 (14) Explanation 1 snpra, 

21. In an application for the adjustment of debts 
if the amount of the creditor’s claim is 
Esamiiiation of disputed, the Court shall, when taking 
accounts, examine both the creditor and 
the debtor as witnesses, unless for reasons to be recorded 
the Court deems it unnecessary so to do. 



S..-22®] :PR0GEDUR1,F0E: ADJITSTMEHT OF DEirrs LX? ' ■ 

, COMMENTABY 

Scope of the motion : — Except for the substitution ,of the word 
^^Coiirf* for the word «*Board'' in the .first 'part of the sentence and of 
the wwds :‘'^the Court'hfor .the W’Ords. it in wiiting IBV occurring 

after . the .word ."'^recorded'^ in the concluding' part thereof there: is .110 .■ 
diSerence' between this section and the corresponding S. 39 of the, old 
Act commented upon at p. 181 of the Commentary on that Act*. The 
said changes do not afiect the scope of the section. 

Marginal note to this section : — The Legislature ■seems' to. have 
anticipated the criticism of the wording of the marginal note to this 
section made at the end of the said p. 181^ and made the essential 
correction thoroin. 

Those interested in the Analogoihs km as contained in the first ■ 
part of paragraph 1 of S. 12 of the D, A. i?. Act may further read 
the notep^mder that heading at pp 182“S3, 

22. Notwitlistaiiding any agreement between the 
parties or the persons ( if any ) through 

Mode of takiag ^hom they claim, as to allowdm? compound 

interest or setting off the profits of mort- 
gaged property without an account in lieu of interest, or 
otherwise determining the manner of taking the account, 
and notwithstanding any statement or settlement of 
account, or any contract purporting to close previous 
dealings and create a new obligation, the Court shall 
inquire into the history and merits of the case and take 
account between the parties from the commencement of 
the transactions subsisting between the parties and the 
persons ( if any ) through whom they claim, out of which 
the claim has arisen and determine the amount due to 
each of the creditors a| thq date pf the application made 
under section 4, according t.o t|®fpllovs'.ing rules, namely t-r- 
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(i) (a) Separate accounts of principal and interest 
shall be taken; 

(h) In the account of principal there shall be debited 
to the debtor only such money as may from time to time 
have been actually recieved by him or on bis account from 
the creditor, and the price of goods, if any, sold to hiin 
by the creditor; 

(c) In the accounts of principal and interest there 
shall also be debited the amounts, if any, respectively 
due for principal (including costs) and interest under 
any decree or order passed by a competent court in 
respect of any debt; 

Provided that if such decree or order does not 
specify the amount of principal and interest separately 
or does not contain any material for determining the 
same, two-thirds and one-third of the amount awarded 
by such decree or order shall, for the purposes of this 
clause, be deemed to be the amount awarded on account 
of principal (including costs) and interest, respectively, 

(^) In the case of transactions which commenced 
before the 1st January 1931 the Court shall take the 
account upto the date of the institution of the appli- 
cation and in the account of interest there shall be 
debited to the debtor simple interest on the balance of 
principal for the time being outstanding at the rate 
agreed upon between the parties or at the rate allowed 
under any decree passed between the parties, or at a 
rate not exceeding 12 per cent, per annum, whichever 
is the lowest. The amount found due in respect of prin- 
cipal as well as in respect of interest shall, each sepa- 
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rately, be reduced by 40 per cent, notwithstanding that 
a decree or order of a civil court was passed in respect 
of any such amotint or portion thereof. The amounts so 
reduced shall be taken to represent the amounts due in 
respect of principal and interest on the date of the 
institution of the application. 

{S) In the case of transactions which commenced 
on or after the 1st January 1931 but before the 1st 
January 1940, in the account of interest there shall be 
debited to the debtor, simple interest on the balance of 
principal for the time being outstanding at the rate agreed 
upon between the parties or at the rate allowed under 
any decree passed between the parties, or at a rate not 
exceeding 9 per cent, per annum, whichever is the lowest. 
The amount found due on the date of the institution of 
the application in respect of principal as well as interest 
shall, each separately, be reduced by 30 per cent., not- 
withstanding that a decree or order of a civil court was 
passed in respect of such amount or portion therof. The 
amounts so reduced shall be taken to represent the 
amounts due in respect of principal and interest on the 
date of the institution of the application. 

{/i) In the case ef transactions which commenced 
on or after the 1st January 1940, in the account of 
interest there shall be debited to the debtor, simple interest 
on the balance of principal for the time being outstanding 
at the rate agreed upon between the parties, or at the 
rate allowed under any dleoree passed between the parties^ 
or at a rate not exceeding 6, per cent, per annum, which- 
ever is the lowest,..: ,, 
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(5) All money paid by or on account of the debtor 
to the creditor or on his account, and ail profits, service 
or other advantages of every description recieved by the 
creditor in the course of the transactions ( estimated, if 
necessary, at such money-value as the Court in its dis- 
cretion may determine ) shall be credited first in the 
account of interest, and vs-hen any payment is more than 
sufficient to discharge the balance of interest due at the 
rate specified in rule (2), (3) or (4), as the case may be, 
the residue of such payment shall be credited to the 
debtor in the account of principal. 

(6) The accounts of principal and interest shall be 
made up to the date of the institution of the application^ 
and the aggregate of the balance, if any, appearing due 
on both such accounts against the debtor on that date 
shall be deemed to be the amount due at that date 
except when the balance appearing due on the interest- 
account exceeds that appearing due on the principal- 
account, in which case, double the latter balance shall 
be deemed to be the amount then due. 

Provided that where transactions between the parties 
have commenced more than SO years before the 30th 
January 1940 any settlement of accounts which has been 
last arrived at between the parties before the said period 
of 30 years and which is in writing and bears the signa- 
ture of the debtor or the person through whom the 
liability is derived shall be accepted as binding Jbetween 
the parties and no inquiry into the history and merits 
of the case shall be made prior to the date of such 
settlement. 
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COMMENTARY 

■r: Scope of the section . — ^The -preTioiis section corresponds to, 
S« 39of tlie .repealed YicE This section corresponds to S» 42, of that 
Act. That does not lioweTcr mean that' the . prorisions of ,SS. 40*41 
have': been abrogated altogether. Thereont those of S. , 41 ' merely , 
laid down a rule of evidence coinmonly acted upon in the civil 
courts and so when the jurisdiction under the Act is transferred to 
such courts designated as ‘Hhe Court^’, the Legislature seems to 
have felt that it was not necessary to re-enact that section 
in any form. As for S. 40 of the old Act it directed an 
inquiry into the history and merits of each ease to be inquired into 
before making up accounts as directed in S. 42 thereof. The principles 
underlying both of them have been consolidated and incorporated 
in this section. Its structure is not however the same as that of S. 42 of 
the old Act. The latter had been sub-divided into 2 subsections, 
the first of which contained the general direction as to the mode of 
making up accounts on setting aside all previous agreements, statements 
or settlements or new contracts and the second prescribed the rules 
as to how and upto which dates the accounts of principal and interest 
were to be made^ to what cuts they were to be subjected, how pay- 
ments were to be ascertained and given credit for, how further 
interest was to be allowed in each class of cases and how finally 
the amount of principal and interest together was to be determined. 
That sub-section was accordingly sub-divided into sub-clauses (a) to 
(g) and sub-clause (e) thereto had been further subdivided into parts 
(i) to (i?;). This section has no sub-sections at all Instead it contains 
a main provision as to the general mode of making up an account 
and also one for making an inquiry into the history and merits of 
a case before acting upto that provision which had been contained 
in the principal clausa of S. 40 of the old Act. That section more- 
over contained a proviso to ' the efilct that if in any ease certain 
conditions^were fulfilled^ no inqnirybhouM be made beyond the parti- 
cular backward limit of SOyeto-IMd^down Iheieim That proviso'' has 
not been incorporated provision in this section' but 

has been pkceci at the ‘I: tides preioribad bytheseetim. 
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It is not however an exact reproduction of the proviso to the old 
S. 40 but contains a variation as to the particular backward limit 
beyond which the inquiry directed by the main provision should not 
be pursued in the cases in which the conditions laid down therein are 
fulfilled. That limit in this proviso is 30 years prior to the 30th January 
1940. The rules prescribed by this section are the same as to 
the making up of separate accounts of principal and interest and 
the application of the rule of Uamdupat after making up accounts 
upto the date of the application but there are important variations 
as to the classes of cases to which and the stages at which the 40^ 
and 30% cuts are to be made and consequently as to the rates at which 
interest is to be allowed in particular classes of cases. These variations 
are that the transactions are divided instead of 2 into 3 classes, namely:- 

(1) Those which commenced at any time before 1st January 1931, 

(2) those which commenced on or after 1st January 1931 but before 
1st January 1940 and (3) those which commenced on or after 
1st January 1940. All these are treated on the same level as to 
making up separate accounts of principal and interest upto the dates 
of the respective applications and the rate at which interest is to be 
debited in case a rate is agreed upon or the creditor concerned has 
obtained a decree and that decree provides for allowing interest at a 
specified rate. In the latter respect however the result in each case 
is likely to be difierent because the contract rate or the decretal rate 
is subject to a proviso to the efleet that any of the two rates is to be 
acted upon only if that rate is lower then 12 '% p. a, in the case of 
the transaction of the first class, lower than 9% p. a, in those of the 
second class and lower than 6% p. a. in those of the third class. Then 
again after accounts are thus made up it is only the transactions of 
the first two classes that are to be subjected to statutary cuts, not 
those of the third and as regards the first two also, the cut to be 
made is that of 40% in the case of the first class of transactions and 
that of 30% in that of the second class of transactions. 

Thus there are only two substantial changes in this section 
denoting a departure in the policy, of the Legislature and they are:— 
(1) that extending the backward time-limit for dispensing with inquiry 
into the history and merits of a, case from “20 years before the 
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comiag into force of this . Act"" i. 20 years before the Act of l9B9. 
.came into .force in each particular selected area to ,30 years, before 
30th January '194<0 in every case uniformly and (2) that .dividing • 
the transactions into three classes^ directing accounts of .all of them 
to he, made up to the particular date of the appHcatioii in ev-ery case 
uniform^,' prescribing different minimum rates of interest . .for the' 
three classes to be applied from the very beginning and exeioptmg 
the transactions entered into on or after 1st January 1940 from 
the operation of any cut whatever. 

One can easily see that these are concessions in favour of the 
creditors who were clamouring against the provision as to the applh 
cation of the arbitrary cut. 

It must be subject to the above observations as to the proviso 
that the comments on S. 40 of the old Act at pp. 188 and 
184 of the Commentary on that Act must be read. Those interested 
in the previous history of such a restrictive enactment are advised 
to read the comments on the Analogous laio below that Commentary 
at pp. 184-85. 

For the meaning of the word ^^persons"" occurring in the intro- 
ductory paragraph of this section see the comments on S. 2 (14) 
Explanation 1 stipra. 

Similarly it must be subject to the observations as to the changes 
in the rules that the comments on S. 42 of the old Act at pp. 193-202 
of the Commentary on that Act must be made use of. The Analogous 
lav) so far as the provisions of that section are concerned, will also 
be found discuased at pp. 202-03 of that Commentary. While making 
use of the observations made therein it should be borne in mind that 
the provisions of the old S. 40 have been incorporated in the 
main provision in this section^ that the proviso thereto has boon re- 
enacted here but with the above important variation and that there 
is no express provision in this Act; corresponding to that contained 
in S. 41 (i the old Act^ though the general rule of the law of evidence 
that if a claim is admitted ^ hy va’.iparty against whom it is made and 
if such admission is found -to .have been made by that party with 
knowledge of its consequence ''himself, , no investigation thereof 4s 
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Becessary, can be acted upon.. MoreoTer;Alii&^ :ra^ of evidence.eaB be 
deemed to liave been indirectly approved by this Act because tbe 
next '., step, provided, tor in' S*,21 is to^'-^be. taben only ,*®iiV the. .'creditor^ 
nlaim; is dispiited^^ and if .the 'Court decides to take, it- In a case 
in which it decides otherwise, L e. to say, decides to dispense with 
their ' examination, it should -.record its .reasons .for such a decision, . 

SK 6j 'llyl7, 18^ 19^ 21 and 22 : — In view" of the changes 

above-noted, it .would . be , well to sum up here the steps in the 
procedure to be folio w^ed by the Court after a decision has been arrived 
at as to the two points wdiich are directed by S, 17 (1) to be decided 
as preliminary issues. 

If the finding on the question of status of the person concerned 
is in the negative or on that as to the total amount of his liabilities 
upto the date of the application under S. 4 is in the affirmative, the 
Court should act under S. 17 (2) and in either case dismiss the applica- 
tion after ascertaining in the latter that neither all nor any of the crecli* 
tors is willing to remit a portion of their or his claim to the extent 
necessary to bring the case within the maximum limit imposed by S. 11« 
If in any case the applicant happens to be a creditor^ the Court should, 
while dismissing his application order under S. IS the refund of the 
court-fee paid by him. This direction must be deemed to be 
applicable whether the application is a simple one made under 4, or 
one against a debtor who is jointly and severally liable with another 
debtor or along with a surety made under S. 6, Such an order is not 
however to be made on the plaint in a suit, a memorandum in an 
appeal, an application for execution or a miscellaneous application in 
a proceeding other than revisional transferred to the Court under 
S. 19 (1) or (2) and directed to be treated as an application made 
under S. 4, for in that case the suit etc* are to be retransferred to the 
original Court under S. 19 (4). 

if on the other hand both the conditions laid down in S. 11 
or S. 17 (1) are found to have been fulfilled the application becomes 
fit to be proceeded with under S. 20 onwards. The next step in , the 
‘ case of such an application, if' -the', •creditor's claim is disputed, is - to 
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examine under S. 21 the debtor and creditor as witnesses, unless for 
reasons to be recorded the Court deems it unnecessary to do so. It 
is only thereafter that an occasion for acting under the provision of 
S. 22 arises. 

In proceeding under that section the first thing to do is to inquire 
into the history and merits of each case from the commencement of 
transactions, not falling within the purview of the proviso at the end 
of the section. In their case such inquiry is to be made only from 
the date of the settlement onwards. 

That done the next step is to prepare separate accounts of the 
principal and interest as directed in the three clauses of rule (1), and 
apply the proviso thereto if the case falls under it. 

The third step then is first to ascertain whether the case Mis 
under rule (2), or rule (3), or rule (4). If it Mis under either 
rule (2) or rule (3) the amounts of principal and interest are to he 
made up to the date of the application concerned under the rule which 
is applicable and then each amount is to be subjected to a cut of 40J 
or ZQ% according as the case falls under rule (2) or rule (3). In a 
case not falling under any of those rules, accounts are to be simply 
made up as directed in rule (4). The rate at which interest is to be 
debited in each case must primarily be determined in view of the 
facts whether there was any mutual agreement between the parties 
or whether there is a decree in the case containing a provision for 
chargir^ interest, and whether the rate ogreed upon or provided for 
is higher or lower than that mentioned in the particular rule under which 
the case falls. If it is lower, interest should I e debited at that rata 
and if higher, it should be debited at the rate specified in the rule. 

The fourth and the last step is to see in each ease whether the 
amount of the inter^t due at the date of the application does or does 
not exceed that of the jafecipsd due on that date. Ifitdoesaot, 
nothing » to be done wd the amounts are to be declared to be due 
,, . ,on‘the swd date*. K ^ that^ ,,of the ; principal 
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found dup, is to be declared to be due to the creditor. That declaration 
completes the operation of S. 22 ofthis Act. 

23. Where any mortgaged property is in the posses- 
sion of the mortgagee or his tenants 
In certain cases other than the mortgagor and the Court 
in lieu of profits. is Unable to determine what profits have 
actually been recieved, it may fix a fair 
rent for such property and charge to the mortgagee such 
rent as profits for the purpose of section 22 ! 

Provided that, if it be proved that in any year there 
was any suspension or remission of rent or Bom. v of i 879 . 
land revenue of such land under section 
84A of the Bombay Land Revenue Code, 1879^ an 
abatement of the whole or part of such amount may be al- 
lowed for the year. 

COMMENTARY 

(Scope of the section ; — This section is in the same terms as S. 44 
of the repealed Act except for the substitution of the word “Court’-’ 
for the word “JBoard” and the figure “22" for the figure “42’^ in the 
main provision. The proviso remains unamended as a whole. The changes 
in the main provision also are of such a conseqential nature as are 
made throughout the Act and do not aftect the nature or extent of 
the provision. 

The said section of the old Act has been explained at p. 206 of 
the Commentary on that Act. So far as the main provision is concerned 
it must: owing to the above changes be read subject to* a similar 
substitution in both the cases and the further substitution of the, words 
“rule 5’* for the letter (/) of the relevant clause in sub-section (2) 
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of S, 42 of the old Act to which S. 22 of the present Act corresponds. 
The note on the proviso can be read without any alteration. 

24. (1) Notwithstanding anything to the contrary 
contained in any law, custom or contract, 

to declare °tra^°sfer ’'^^^enevcr it is alleged during the course 
purporting to be of the hearing of an application made 
of mortgage. under SC ction 4 that any transfer of land 

by a person whose debts are being adjus- 
ted under this Act or any other person through whom 
he inherited it was a transfer in the nature of a mort- 
gage, the Court shall declare the transfer to be amort- 
gage, if the Court is satisfied that the circumstances 
connected with that transfer showed it to be in the 
nature of a mortgage. 

(2) Any agricultural labourer may make an 
application before the 1st August 1947 to the 
Court that any transfer of land by him or any other 
person through whom he inherited it was a transfer in 
the nature of a mortgage. On hearing the application 
the Court shall, notwithstanding anything to the contrary 
contained in any law, custom or contract, declare the 
transfer to be a mortgage, if it is satisfied that the 
circumstances connected with the transfer showed it to be 
in the nature of a mortgage. When the Court' makes any 
such declaration, the applicant shall, notwithstanding 
anything contained in the definition of ^debtor” in sub- 
section (6) of section 2, be deemed to be a debtor for the 
purposes of this A,ot and tS Court shall proceed as if aii 
aj^llcation under seu|^a 4 .^a.l»a<ie to it. ’ \ 


liXXVI 


THE B. A. D R. ACT, 1947 


tCh.Il. 


25, Nothing in section 24 shall apply to— 

(i) any transfer which has been adjud- 
sectioir^ 24 °not to be a transfer other than a naort- 

^ a conrt of competent 

ferees. jurisdiction or by a Board established 

under section 4 of the repealed Act; and 
(it) any bona fide transferee for value without notise of 
the real nature of such transfer or his representative 
where such transferee or representative holds under a 
registered deed executed on or before the 15th day of 
February 1939. 

COMMENTARY 

Scope of the sections : — 24 ( 1 ) of this Act corresponds to 
S. 45 ( 1 ) of the repealed Act with a substantial variation in its 
wording which affects its scope. S. 24 ( 2 ) is entirely new. S. 25 
contains a re-enactment of the provisions of S. 45 ( 2 ) of the old Act 
to the exclusion of clause ( i ) therein with the result that clause 
( ii ) therein has been made clause ( i ) in S. 26 of this Act and 
clause ( Hi ) has been made clause (ii) in the said section of this 
Act, both after substantial changes in their phraseology. The changes 
above referred to are as under t— 

t'Kih-section (t)of S.S4- • — lu the opening part of this sub-section, 
the words to the contrary ” has been inserted between the words 
“anything” and “contained” ; ( 2 ) the words “transaction purporting 
to be a sale of land belonging to a debtor was a transaction in the 
nature of a mortgage” have been substituted by the words “transfer 
of land by a person whose debts are being adjusted under this Act 
or any other person through whom he inherited it was a fransfer in 
the nature of a mortgage” 5 ( 3 ) the words “declare the transaction to 
be so” have been substituted by the words “declare the transfer to 
be a mortgage” and the word ‘‘sale-deed‘* has been re»placed by the 
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word ‘‘transfer’V These changes are in addition to the substitution of 
the figure “4’’ for the figure “17”, and of the word “Court” occurring 
at two places for the word “Board”. 

Out of these changes the only one which affects the scope of 
the sub-section is no. 2, for no. 1 only clears up the intention of 
the Legislature as to what it meant by the words “Notwithstanding 
anything’’ and no. 3 is consequential upon the second. As to the 
latter the Legislature has extended the provision contained in this 
sub-section to all eases of transfers by way of mortgage whether an 
ostensible sale-deed or any other kind of deed had or had not been 
passed in connection therewith. A transfer in the revenue records got 
made on giving a hidmliyat can alter this change be declared to be 
in the nature of a mortgage whatever the words used while giving 
the kabuliyat may be. Note that S. 2 (5)’(a) (n) and (b) (ii) are now 
so worded as to enable an individual or an undivided Hindu family 
who or which had made such a transfer and handed over possession 
of the holding to which it related to the transferee at any 
falling within the 30 years preceding the 30th January 1940, to be 
held to be a debtor within the meaning of this sub-section, provided 
the other conditions laid down in it are fulfilled. 

For the meaning of the word “person’’ which has not been 
defined herein see the comments or S, 2 (14) Explanation 1 supra* 

Sub- section (S) of S. This is an entirely new provision in 
this Act providing for a new remedy which is intended to be of use 
to an agricultural labourer between the date of coming into force of 
this Act and 31st July 1947 who or the person through whom ha 
may have inherited a land may have made a transfer of that land 
to another in the nature of a mortgage at any time whatever. The 
wording of the first sentence seems to be elliptical. The more appro- 
priate ontf would have been *‘iaay make an application x X X to the 
Court for a declwation that any transfer etc.*’, for, an application 
containing a mere statement of fact oranaU^ation and no prayer for 
any.-'relM isinot' an''appH(»lieii''’'at;:aU k mere ) mtl»ati(»i ; wMA; 
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does not require any hearing as seems from the sentence to have 
been intended to be made. 

There is a further ellipsis also in this provision, for, the Court 
cannot at once proceed to hear the application but must, on the 
reciept of such an application, issue a notice to the alleged transferee 
to show cause why the declaration prayed for by the applicant 
should not be made. Though it is not so expressly provided it is 
implied by the direction to hear the application. An ca; hearing 
thereof would not be justified according to the principles of justice, 
equity and good conscience, which in the absence of an express provi- 
sion, must be held to govern a case in which the right of ownership 
to an immovable property is involved. If the transferee appears and 
denies the alleged nature of the transfer then the parties should be 
examined, and such evidence, oral or documentary, which 
may be direct or circumstantial, as the parties lead is to be recorded. 
It is at that stage only that the Court would have sufficient mate- 
rials for arriving at a decision whether the applicant’s allegation is 
correct or incorrect. If it comes to the conclusion that it is correct, 
which is what is meant by the conditional clause ‘‘if it is satisfied that 
the circumsta,nces connected with the transfer showed it to be in the 
nature of a mortgage”, then alone it should make the required declara- 
tion, “notwithstanding anything to the contrary, contained in any law, 
'custom or contract’*. If and after the Court makes such a declaration 
it is directed to treat the applicant as a “debtor’’ for the purposes of 
this Act, “notwithstanding anything contained in the definition of 
‘‘debtor’’ in sub-section (5) of section (2)” and proceed to adjust his 
debt as if an application under S. 4 had been made to it. This is thus 
the second instance in which the Court is to follow the procedure for 
the adjustment of debts although no formal application may have 
been made to it under S. 4 (1) of this Act, the first one being that 
provided for in S. 19 (3) of this Act. 

The term “agricultural labourer’’ has not been defined in this 
Act though the term “agriculture” is. [See Ex^ lanaiion to S. 2 (5)]. 

Note that pleaders can, as of right, appear on behalf of a party 
before the Court or the Court in appeal when proceedings under this 
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section are being conducted, A party successful in such proceedings 
cannot however be allowed the costs of engaging a pleader. (See 

proviso 2 to S. 42 iTOjii’®)* 

Appeals against the orders made under this section 
According to S. 43 (1) (Hi) every order made under S. 24 is appealable. 

Introductory part of S. 25 The introductory part of the 
sentence constituting S. 25 is the same as that of S. 45 (2) of the 
repealed Act with this formal difierenee that in place of the words 
“this section” there are the word and figm-e “section 24’' after the 
words “Nothing in”. 

Clause (i) in S, 25 This clause corresponds to clause (^^) in 
S. 45 (2) of the repealed Act but there are important changes in its 
wording. They are : — (1) in place of the word ‘‘transaction’’ after the 
word “any’’ there is the word “transfer”; (2) in place of the words 
“a sale” there are the words “a transfer other than a mortgage” and 
between the word “jurisdiction” and a semi-colon the following addition- 
al words have been inserted, namely “or by a Board establishod 
under section 4 of the repealed Act.” 

The first two changes were absolutely necessary in view of the 
substitution of the word “transfer” for the word “transaction” in S. 24 
in which this section introduces two exceptions. The third seems to 
have been intended to make the decisions of the D. A. Boards 
made under S. 45 of the old Act holding certain transfers to be 
transfers other than in the nature of mortgages binding on the Courts 
in whom the jurisdiction under this Act has been vested. 

Note that this clause contains an express reference to a portion 
of the repealed Act. This is the fourth instance of that kind, the first 
three being those in S. 2 (6), S. 3 (iv) and S. 4 (1). 

Clause (i€) m S. 25 This clausa corresponds to clause (fm ) 
in S. 45 0 hut it has been wholly revised and introduoos aeviual 
changes in the nature of the exception to be recognised uwief it. 
Those daangM are by the clause of the old Act it wifif “apy 
propeity bdonging to a* <fcd;toy and purchased by a third pejfwas 
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the transferee of a debtor” that was exempted from the operation S. 45 
(1). Here on the other hand it is a ‘*bonaficle transferee for value 
without notice of the real nature of such transfer or his representative, 
where such transferee or representative holds under a registered deed 
executed etc.” The date on or before which the transfer must have 
taken place under the present clause is the same as the date in the 
case of the purchase referred to in correspondmg clause in S. 45 (2) 
the old Act. Thus the conditions essential under the old provisions 
were :—(l) the property must be belonging to a debtor; ( 2 ) it must 
have been purchased on or before 15th February 1939 by a third 
person from the transferee of a debtor, i. e. to say, a transfer from a 
debtor to another person must primarily have taken place and second- 
arily, that transferee must have sold the property to the holder at 
the time of the application and both these transactions must have 
taken place on or before 15th February 1939. Those essential under 
the present provisions are :-(l) the holder at the date of the applica- 
tion must be a transferee for value without notice of the transfer being 
of the nature of a mortgage or his representative in interest, i.e. to say, 
a person deriving title through him under a deed of sale or gift 
inter vivos or an assignment of his right, title and interest, holdfrg 
under a registered deed executed in his fevour on or before the 15th 
day of February 1939. 

These changes apparently restrict the scope of the exception to 
a fewer cases than could fall under the exception created by cl. (iWi of 
S. 45 (2) of the old Act. ^ 

Clause (i) in S. 45 of ihe old Act and S. of this Act:- 

This clause which exempted from the operation of S. 45 (1) of the old 
Act any transaction entered into before 1st January 1927 and thus 
made unassmlable under the said section titles acquired before the said 
date in any manner whatever, has not been reenacted in any portion 
of S. 25 of the present Act. On the contrary a wide flood-gate for 
such attacks has been opened out by the introduction,of "the new 
provision in S. 24 (2) of this Act enablmg even a non-debtor under 
the Act for other purposes who is an agricultural labourer to file till 
Slst July 1947 an application for a declaration regarding land trana- 
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ferred at any time whatever by him or by his immediate or oven any 
distant predecessor-in-title unless that transfer tails within the purview 
of any of the two exceptions introduced by F. 25 of this Act. 

Appeals or revision applicaiions against orders made nnder 
this section S. 25 ol this Act is not one of those the orders passed 
■under which are declared to be appealable. However the nature of 
both the clauses in that section is such that any orders passed with 
reference to the provisions of any of them would also be one under 
S. 24. It therefore appears that orders passed pursuant to any of those 
provisions would be construable as orders as well under F. 24 (1) or (2) 
as under S. 25 (i) or (ii). If this view is not correct, an application for 
revision would necessarily lie to the High Court under F. 115 of the 
C. F. Code read with S. 46 of this Act. 

26. (1) On reciept of an application for adjustment 
of debts, the Court shall give notice to 
Notice to Collector, the ColIector requiring him to state 
ties, Registrar, local to the Court within such time as may be 

authorities and „ ' , . , . -i . 

others. fixed Dj it the amount oi the debt due by 

the debtor to Government. 

(2) The Court shall also give similar notice to any 
local authority, co-operative society or scheduled bank 
to which any debt may be due by the debtor and also 
to any person who is entitled to maintenance from the 
debtor, under a decree or order passed by a competent 
court. In case of any debt due to a oo operative 
society, the Court shall also give notice to the Registrar | 
of Co-operative Societies or to such officer as the Regis- 
trar may nominate in this behalf. 

(3 On reciept of such notice the Collector, the 
local authority, the co-operative society or the scheduled 
bank, or the person entitled to maintenance, as the case i 
may be, shall, within smh time as may be fixed by <hi i 
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CoTirfc, from time to time, submit a statement to the 
Court showing the total amount of the debt due by the 
debtor as also any recurring liability against such debtor 
in I’espect of the liability for maintenance under the 
decree or order. 

(4) The Collector, the co-operative society and the 
scheduled bank shall also furnish a statement to the 
Court showing the amount of remission which the 
Provincial Government, the co-operative society or the 
scheduled bank, as the case may be, is willing to give 
in respect of the debt. 

(5) The portion of any debt remitted under sub- 
section (4), and unless the Court otherwise directs, any 
debt or portion thereof in respect of which no statement 
is submitted under sub-section (3), shall be extinguished. 

COMMENTAEY 

Scope of the section : — This section is the same as S. 47 of the 
old Act, which has been commented upon at pp. 219-22 of the 
Commentary on the old Act, with certain variations as noted below: — 

Subsection (1 ) : — Sub-section (1) of the present section like 
the corresponding one of the old section contains a direction to 
give notice to the Collector to intimate to the Court the total amount 
of debts, if any, due by the debtor to Government The only changes 
introduced by the present sub- section are^-(l) the authority to issue such 
a notice is vested in the Court instead of in the Board as under the 
old sub-section and (2) the time within which the Court is to call upon 
the Collector to ‘file the required statement of the Government dues 
is to bo fixed by the Court itself in the exercise of its discretion 
vested in it by this sub-section, m^adofbeing left to be prescribed by 
the Provincial Government in thn ex^cise of its rule-making power. 
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Suh-section (S ) : — This sitb»section again like sub-section (2) of 
the. old Act contains a direction to give a similar notice to the local 
authority, co-operative society, or scheduled bank to which the 
debtor may be indebted and also to a person, if any, who may have 
obtained a decree or order for maintenance against the debtor from 
a competent court. The use of the adjective “similar" before the noun 
“notice" indicates that in the case of the statements to be filed by 
any of those above-mentioned, as in that to be hied by the Collector, 
it is the Court that is to fix the time for filing them. The only changes 
that appear to have been made in the wording of this sul>soction 
are:— (1) the substitution of the word “Court" for the word “Board" 
and (2) the omission of the indefinite article “a" which existed in the 
old sub-section before the words “similar notice", and of the words 
“or to whom” which followed the words “to which” and preceded the 
words “any debt”. The first is only a consequential change which 
makes no change in the nature of the provision contained in the 
sub-section. The omission of the article and the words too, while adding 
to the elegance of style and diction does not afiect the sense convoyed 
by the original sentence. 

For the significance of the word “ person ” occurrir.g in this 
sub-section see the comments on S. 2 (14) Explanation 1 mpra, 

Suh-section 0) ^-This sub-section enacts the old sub-section 
after making two kinds of charges, namely (J) It omits the words 
“for the purpose of enabling the Board to determine the paying 
capacity of the debtor under section 51” which existed after the 
word “shall” and 0) (a) in place of the words “within the time 
prescribed" it substitutes the words “within such time as may be fixed 
by the Court from time to time; (h) in place of the words “intimate 
to the Board” it substitutes the words “submit to the Court”; and 
(c) in place of the words “in respect of such debt’' it substitutes the 
words “the liability for maintenance under the decree or order”. 

These are important changes. The first change is such that the 
persons served with the notice under sub-sections (1) and (2) hate 
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nothing to do with the purpose to which the statements to he filed 
may be put by the Court once they are in its possession. The change 
no. 2 (a) not only vests in the Coxirt the discretion to fix once for 
all the time within which the statements should be filed but also to 
extend the time once fixed as often as it deems it necessary 
to do so. Mark that no such power of granting extensions of time 
is mentioned in or implied by the wording of sub-section (1). That in 
no. 2 (6) implies that the Legislature intended that the persons 
served with notice should look to the Court with respect and abide 
by its orders. Lastly, that in no. 2 (c) makes it clear that the sub- 
mission as to the amount of recurring liability is to be made only 
by the holder of a maintenance decree or order. 

Sub-section (fi) x — This sub-section is the same as sub-section 
(4) of S. 47 of the old Act with this variation that for the words “inti- 
mate to the Board” the words "also furnish a statement to the Court 
showing” have been substituted. This is a change in keeping with that 
bearing nc. 2 (b) under sub-section (3) and implies that what the 
persons have to do is not only to inform the Court of the amount 
of remission decided to be given but also to furnish a detailed statement 
showing the original amount due, that decided to be remitted thereout 
and the balance of the debt remaining to be recovered after that is done. 

Subsection {5 ) This sub-section has been wholly re- cast and 
contains two important changes, namely (1) Under the old sub- 
section (5) it was merely declared that it shall not bo lawful to 
retract a remission once communicated to the Board. That however 
put it out of the power of the person concerned to recover the remitted 
portion otherwise than under this Act. The present sub-section 
declares the portion of the debt so shown as remitted to have been 
extinguished; fi) It also provides for the extinction as a matter of 
course of a debt or its portion in respect of which no statement is 
submitted as required by sub-section (3), unless the Court directs that 
it shall not be deemed to have been extinguished. The latter is quite 
a new penal provision making it impcssible for any of the persona served 
with a notice under sub-section (1) or sub-section (2) to ignore 
tihesamf. 
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Marginal note to this section : ~The marginal note to this 
section has been made comprehensive enough by the addition of the 
words “ and others” at its end. And yet it has reference to the first 
two sub-sections only. 

^^ 2 After taking accounts under section 22 the 

Court shall in the manner hereinafter 
JetemSe’^partC provided determine- 

property. (1) the particulars of the property 

belonging to the debtor, 

(2) the value of the said property, 

(S) the particulars of any incumbrances on the 
said property, and 

(4) the paying capacity of the debtor. 

COMMENTAEY 

Scope of the section .—This section contains only a general 
direction to take particular steps towards the further progress to be 
made in the proceeding relating to an adjustment of the debts of the 
debtor after their amounts are determined according to the provisior® 
of S. 22. It corresponds to S. 48 of the repealed Act and the only 
change in its wording is to be found in the substitution of the words 
“ After taking accounts under section 22 the Comt ” for the words 
** The Board The words “ Tbe Court ” would have been required 
to be substituted in any case. Here however the words preceding them 
have been added for the first time in order to make it clear that this 
section is connected with the previous group of SS. 20 to 23 of which 
the principal one is 22, which provides for the mode of taking accounts. 
This change makes no diBerenee in tho nature of the provisions. For 
their explanation reference may be made to pp. 222-23 of the 
Commentary on the old Act, on which the corresponding section therein 
has been commented upon, bearing in mind that the sections of this 
Act correspondnig to SS. 60, 49 and 61 of the old Act mentioned ip 
the 2nd prargraph there ^re SS, 29^ 28 and 30 respectively. 
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28. (1) If in the course of the hearing of an 

application made under section 4, the 
Fraudulent Court finds that the debtor has made an 

alieiiatioBs or in- , . ' , ^ 

cumbiances void, 8;ll6ri8»tlOIl Of propsrty 01 Cr68jt6(i ^B.y 

incumbrance thereon with intent to defeat 
or delay any of his creditors, the Court shall, by notice, 
summon the debtor and the person in whose favour the 
alienation or incumbrance is made or created to appear 
before it on a day to be specified in the notice. 

(2) On the day specified in the notice or such other 
day to which the hearing may be adjourned the Court shall 
hear the parties and if it is satisfied that the alienation 
was made or the incumbrance was created with intent to 
defeat or delay any of the creditors of the debtor, the 
Court shall declare the alienation or incumbrance to 
be void. 

(8) Nothing in this section shall impair the rights 
of an alienee or the holder of an incumbrance in good 
faith and for valuable consideration. 

COMMENTARY 

Scope of the section The corresponding S. 49 of the old Act had 
not been sub-divided into sub-sections like the present one. But it 
contained two paragraphs the first of which contained a substantial 
provision on the subject mentioned in the marginal note and the second 
one exempted from the operation of the first hotiafide transactions for 
value without notice. It is this second paragraph only which has been 
re-enacted with the addition of the adjective valuable” before the 
noun “consideration” as sub-section (3) of this section. The first two sub- 
sections have this in common with the first paragraph of ^ 49 of the 
old Act that they cast a duty upon the Court to investigate the charge 
of a fraud having been committed by the debtor in coUusion with any 
othQt creditor with a view to defeat or delay any one of or all the 
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other creditors of Ms, and if the charge is found to have been made 
rightly then to make a declaration as to the voidness of the alienation or 
encumbrance which had been challenged. That paragraph did not, on 
the one hand, contain any provision as to the steps to be taken in the 
course of that investigation and on the other, contained a general 
declaration that such an alienation or incumbrance shall be void for the 
purposes of this Act. The first two sub-sections on the other hand, lay 
down the exact procedure to be followed by the Court in the course of 
an investigation to be made under this section and does not contain a 
general declaration of law of the above nature. 

Sub-section {1 ) According to this sub-section the Court is 
required to summon the parties concerned by serving them with 
notices ‘Tf in the course of the hearing of an application made under 
section 4 the Court finds etc.'’ The word “finds” used in this part of 
the sentence means here simply “discovers” not “comes to a conclu- 
sion", for, before an investigation is commenced the Court cannot 
have suflicient data to come to a definite conclusion. It has the sense 
of ‘‘has reason to believe that etc’'. 1 believe that is what the Legis- 
lature must have meant by saying “the Court finds etc." The step 
to be taken by it under this sub-section is to issue show-cause notices 
in the manner provided for by S, 45 infra. The date of hearing must 
be specified in such notices. 

Suh-section (fi ) Under this sub-section the Court is required to 
hear, not merely to examine, the parties and if it is satisfied as to 
the correctness of the belief above-mentioned, then to declare the 
alienation or incumbrance to be void. When the Legislature says that 
the Court shall hear the parties, it intends, in my view, that if any 
of them offers to adduce any oral or documentary evidence besides his 
personal deposition, the Court would not be justified in refusing to 
take it. Such evidence would presumably bo absolutely necessary in 
a case in which one of the parties to the transaction may have died 
before the commencement of the investigation and his heir or 
successor-in-title has no personal knowledge of it. 

Note that the initial wotds of the sentence constitutinf this 
sub-section, namely “On the day specified in the, notice or such o&ar 
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day to which the hearing may be adjourned”, imply that the Court 
need not necessarily make the hearing on the day specified in the 
notice but may adjourn it for a sufficient reason as many times as may 
be found necessary from the circumstances of the case or the general 
state of work in the Court. : 

Note secondly that neither this sub-section nor the subsequent 
one mentions what the Court is expected to do if it finds as a fact that 
the suspicion proceeding on which it issued notices was not well-founded. 
However in that case the duty of the Court would obviously be to 
quash the proceeding. 

Note thirdly that under the saving-clause in S. 42, pleaders can 
appear, as of right, on behalf of a party to the proceeding, so long as 
it continues but that the successful party thereout cannot get his 
costs of engaging a pleader taxed in the bill of costs therein. 

Af peals against orders made under this section -Every 
order passed under this section is appealable according to clause {iv) 
in sub-section (1) of S. 43 and that under the saving-clause in S. 42 
road with the general prohibition contained therein and proviso 2 
thereto a pleader can be engaged at his own costs by a party to an 
appeal filed against on order made by the Court under this section. 

Sub-section 3 : — As said above this is word to word the same as 
paragraph 2 of S. 49 of old Act except for the addition of the adjective i 

“valuable’' qualifying the noun “consideration”. The explanation thereof ! 

contained in the latter part of the Commentary on that section at 
pp. 223-24 of the Commentary on that Act therefore deserves to be I 
modified. Though it is only one word that has been newly added, 
it . makes a substantial change in the law on the subject. The legal 
effect thereof is that now no consideration which is not “valuable" 
would save an alienation or incumbrance from being declared void ' 
imder sub-section (2) even if the transaction had been entered into in 
good faith. 

Note the important difierehce between the wording of this sub- 
section and that of clause (**) in'S. 26. Want of notice is an important 
element in the latter, not in the fqnner. 



S. 29. 3 PROCEDUHE FOR ADJUSTMENT OS DEBTS LXXEIX 

29. (1) Subject to the provisions of sub-sections 

(2), (3) and (4), the value of the property 
ty oI debtor Other assets of a debtor for the 

in*^p"r^eso'r'i^bed ascertaining the payingoapa- 

^ oity of the debtor under section 27 shall 

be determined by the Court in the 
prescribed manner. 

(2) The property or assets ^hioh are exempt from 
attachment in execution of a decree of a 

civil court under the Code of Civil Proce- isos 

dure, 1908, shall not be taken into account. 

(3) The amount of the debts mentioned in section 
3 shall be deducted. 

(4) The market value of the lands, which under 
any law for the time being in force, are not transferable 
or alienable except with the previous sanction of the 
Collector or the Provincial Government, shall be calcu- 
lated in such manner as may be prescribed. 

COMMENTAEY 

8oo^ of the section : — This section corref ponds to iS. 50 of the 
old Act with certain changes as noted below. 

In the first place the whole structure has been changed in this 
way that whereas in the old section there were no sub-sections, but 
only one entire section containing a genei’al provision and 5 rules 
to be observed as to specific kinds of property forming j art thereoi^ 
this section has been sub-divided into 4 sub-sections, the first of which 
lays down a general provision and the next three particular provisions 
as to particdlar class*® of property, ifection 50 of the Act of 1039 had 
been so amended by S. 21 dftlaiA: of 1945 as to sulstitute only one 
paragraph, numbered (2^ for the ordinal two paragraphs, numhOTed 
and ^ ^ and the original Sofe # the two, namely ^4 ) 
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had been kept unaltered. So that for the purpose of comparison here, 
there are besides the general provision paragraphs (1), (2), (4) and (5) 
of S. 50 of the Act of 1939. 

Suh-section (1) : — The changes that can be noted in the case 
of this sub-section are :-(l) The initial words “ Subject to the provisions 
of sub-sections (2)j (3) and (4) ” are newly added in the general 
provision in S. 50 of the old Act; (2) For the figure ‘51’ after the 
word section ” therein the figure “27” has been substituted. It is 
worthy of note in this connection that the section in the present Act 
which corresponds to section ‘*51” of the old Act is not “27” but “30". 

The reference to section “51” in the old Act was wrong. In my 
comments on this section at p. 227 of the Commentary on that Act 
I had already corrected this mistake for the knowledge of the reader 
by mentioning “ S. 48 ” in connection with the determination of the 
paying capacity of the debtor. The Legislature has here corrected 
it for the world at large; (3) The word “ Board” has been substituted 
by word “ Court ” which beir^ a change in the usual course needs 
no comment; (4) The words “ in the prescribed manner ” at the end 
have been substituted for the words “as follows’’. This change has 
enabled the Provincial Government to lay down rules for all kinds 
of property and assets generally, the power to do which had been 
conferred by paragi’aph (5) of the old section. i 

' ^ ^ ■ ij 

Sv^eeotion (2): — ^This sub-section is word to word the same | 
as the corresponding paragraph except for the omission of the initial | 

words “ In determining the value of the property or assets of a debtor " > 

which were superfluous. The provision contained herein has been f 
explained at p. 227 of the commentary on the old Act. 

Syib-section (3) This again is the same as paragraph (2) in i 

the old section with the like omission. This will be found commented f 

upon by reference to the changes introduced in 1945, at p. 227 of 
the said Commentary. 

r [ I, 

Sv,h~seMon (4) This sub-section stands in the place of 
p^agraphs (4) and (5) in the old. section which have been commented 
upon at pp. 228-29 of the said Commentary and are found here to have 
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beea consolidated aad amended. Paragraph (4) permitted the Board 
to treat as the debtor’s absolute property for this purpose any land 
held by him subject to the provisions of S. 73 A of the Bom. L. B. 
Code, 1879, and had a proviso stating that the said provision did not 
extend to the lifting of the ban on the transfer of such a land. Paragraph 
(5) empowered the Provincial Government to prescribe by rules the 
manner of determining generally the market value of the debtor’s 
property and assets. This sub-section which replaces both the said 
paragraphs leaves to be prescribed, presumably by rules to be made 
under S. 55, the manner of calculating the market value of only 
those lands which under any law for the time being in force are not 
transferable or alienable except with the previous sanction of either 
the Collector or the Provincial Government. This sub-section read 
with sub-section (1) amended as stated in the 4th change thereunder 
enables the Provincial Government to prescribe under sub-section 
(1), general rules applicable to all the property and assets of a debtor 
for determining their market value and under this sub-section specific 
ones as to all the lands which are not transferable or alienable except 
with the previous sanction of either the Collector or the Provincial 
Government under the provMons contained in every relevant enact- 
ment, not simply S. 73 A of the Bombay Land Revenue Code^ 1879, 
for the expression “ prescribed manner ” in sub-section (1) and “ in 
such manner as may be prescribed ” in sub-section (4) both mean, 
according to S. 2 (8), the manner “ prescribed by rul® and the 
restrictive clause “ Subject to the provisions of sub-sections (2>, (3) 
and (4)” at the commencement of sub-section (1) ” will require the 
Government to frame such general rules only under the latter as may 
be consistent with the specific ones to be made under the former. 

30. The paying capacity of the debtor shall, for 
the purposes of this Act, be deemed to 
Paying oapaoity. fog gfxty per Cent, of the valuB of all the 
property of tl^e debtor t 

Prouided that when any portion of such property 
yields ineome but the laaFket value of such pdrtioii 
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cannot be determined, the value of such portion shall 
be the amount of the income capitalized at six percent, 
per annum. 

COMMENTARY 

Scope of the section : — ^The section of the old Act to which 
this section corresponds is S. 51. The method of ascertaining the 
paying capacity of a debtor is however much simplified as contained 
in the main provision which has now no sub-clauses prescribing 
different methods for encumbered and unencmubered properties and 
the other assets but only one general rule to hold the paying capa- 
city of a debtor to be that represented by 60^ of the value of all 
of them. This change does not however, in my view, mean that the 
Court would be justified in ignoring the above distinctions even 
while assessing the value. It only means that it has not to mind 
them while determining the debtor’s paying capacity. For their 
observance at the former stage provision will have to be and is most 
probably intended to be made in the rules to be made under S. 29 
(1) and that is enough, for, once the value has been determined on 
excluding the amount required for discharing an encumbrance on a 
property, that amoxmt need not be kept in mind while deternuning 
the paying capacity. 

The Commentary on S. 61 at pp. 229-31 should be read subject 
to the above change. 

The proviso to the main provision is in exactly the same words 
as in the old section except for the substitution of the letter ‘ z ’ for 
the letter ‘s’ in the spelh’ng of the word “ capitahzed”, which 
makes no difference in the meaning of the word. 

81. (1) Notwithstanding any law, custom, contract, 
award or decree of a court to the 

by ^tors'^to“be contrary the amounts found due under 
sealed down. seciion 22 from a debtor shall b*e further 

, . scaled down in the manner hereinafter 

proTidedi 
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(2) If all the debts found due by a debtor after 
taking accounts under section 22, are unsecured, such 
debts shall be further scaled down fro 7’ato to the paying 
capacity of the debtor. 

(3) If all the debts found due by a debtor after 
taking accounts under section 22, are secured debts, and 
the total amount of such debts is more than sixty per 
cent, of the value of the property belonging to the debtor, 
such debts shall be further sealed down p'o rata to the 
paying capacity of the debtor. 


(4) If the debts found due by a debtor, after taking 
accounts under section 22, are both secured and unse- 
cured, and if the total amount of the secured debts is 
more than sixty per cent, of the value of the property 
on which such debts are secured, the secured debts shall 
be further scaled down fro rata to sixty per cent, of the 
value of the property on which such debts are secured 
and the unsecured debts shall be further scaled down 
fro rata to sixty per cent, of the value of the other 
property belonging to the debtor over which no debts 


are secured. 

COMMENTARY 

Scope of the section r— This section corresponds to S. 62 of the 
old Act with certain changes as noted below. Like its predecessor it 
has been sub-divided into 4 sub-sections, of which the first lays down 
the general principle of the sealing of debts and the remaining three 
lay down those on which that is to be done in the case of those 
falling under the one or the other of them. , 

Sutr-section (l;:— The general principle contained in sub-section 
.<1) has been modified here in two respects, namdyf“(l) The 
terms of an award, if any, are tn be disregarded while applying thfe 
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setstion. This change is effected by inserting the word “award” 
between the "ftords “contract” and “or decree of a court”} (2) 
In place of the words “ all debts payable by a debtor at the commence- 
ment of this Act”, which kept it open to doubt as to the stage 
at which the principle of scaling down is to be applied and as to 
whether it is or is not intended to be applied to the debts which 
are settled and awards are made with respect thereto under SS. 
2B and 24 of the old Act, the words “ the amounts found due 
under section 22, from a debtor” which make it definitely clear 
that the proper stage for the application of the principle of scaling 
down is that subsequent to the determination of the amount payable 
by a debtor on acting under the provisions of S. 22 which corres. 
ponds to S. 42 of the old Act and that it is intended to be applied 
to those debts only which are adjusted. This is made still more 
clear by adding the word “ further ” before the words “ scaling 
down”, which is an appropriate change in view of the fact that the 


provisions of rules (2) to (4) in S. 22 do embody a principle of 
scaling down which is more rigorous than that contained in this 
section. (3) The proviso added to this sub-section in 1945 has been | 

omitted. This is a change consequent upon the second so far as | 

the stage for the application of the principle is concerned which I 
renders any distinction between the dates of establishment of D. A. I 
Boards in specific areas unnecessary. f 

Sub-section ; — Changes similar to the second in sub- f 

section (1) have been made in this too which relates to a case | 

of unsecured debts exclusively and the words “ the value of*' which 
existed before the term “ paying capacity *' and were quite unne- 
cessary have been dropped. 

Sub-section (S ) The same kind of changes as to the stage 
have been made in this sub-section also which relates to a case 
of secured debts exclusively and the words “the paying capacity 
of the debtor "’ have been substituted at the end for the words 
“sixty per cent, of the value of the property”. 

Sub-section (i) In thisf sub-section also, which relates to the 
aj>plicatio« of the principle to n case iq which there m bqth secured 



S. 32. ] PROGEDtJKE foil ADJUSTMENT OP DEBTS XCV 

and unsecured debts, the same kind of changes as to the stage at 
which the principle is to be applied have been made. 

Subject to the above modifications the Commentary at pp. 
232-36 of Commentary on the old Act holds good and may be read 
in this connection except the last paragraph on ‘‘Changes in the 
law” which has no more than a historical interest. 

Note particularly that the Court has a discretion under S. 
35 (1) to refuse to act upon the principle embodied in this section in 
a case of collusion and that it has a similar discretion under 
the proviso to S. 37 while re-adjusting the debts of a debtor on 
re-opening an award. 

32. (1) After determining the amount of debts scaled 
down in the manner provided in section 
Award. 31 fcjie Court shall, save as otherwise 
provided in section 33, make an award. 

(2) The award shall be in the prescribed form and 
shall be drawn up subject to the following provisions! — 

(i) the amount of the secured debts scaled down 
shall be charged on the properties on which they may 
have been secured; 

( ii ) subject to clause ( i ) the amount of unsecured 
debts shall be charged on all the properties of the debtor; 

(in) in fixing the priority in which debts shall be 
paid the following order shall be followed: — 

(a) debts due to Government, which are charged 
on the immoveable property belonging to the debtor or 
which are recoverable as the current year’s land revenue, 

(b) 'debts due to local authorities, which are charged 
on the immoveable property belonging to the debtor or 
which are recoverable as the current year’s dues, 
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(c) loans given by resource societies or by persons 
authorised to advance loans under section 78 of the 
repealed Act or section 54 of this Act for the financing 
of crops under the repealed Act or for seasonal finance 
under this Act after the 30th January 1940 aud other 
loans given for financing crops after the 1st January 
1939 and before the 30th January 1940, 

{d) secured debts in order of priority, 

(e) debts due to Government, local authorities and 
other bodies including co-operative societies and recove- 
rable as arrears of land revenue, 

(/) other debts due to co-operative societies, 

{g) unsecured debts s 

Provided that in the case of unsecured debts they 
they shall be paid pro rata; 

(iv) the total annual instalments shall not exceed 
twelve; 

Provided that in fixing the amount of instalments 
in which the debts shall be paid the Court shall ascertain 
the net annual income of the debtor and the annual 
instalments payable by the debtor shall not exceed his 
net annual income. 

s— For the purposes of this clause the 
net annual income of the debtor shall mean the balance 
of his annual income after deducting {i) such sum as 
may be considered necessary for the payment of the 
liability, if any, imposed on the debtor under a decree 
or order for maintenance passed by a competent court, 
{U} such sum as may be considered necessary for the 
maintenance of the debtor and his dependants, and (in) 
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the sum required by the debtor to pay the assessment 
and taxes in respect of the current year to Government 
and to local authorities and to pay off loans borrowed 
for the purpose of the financing of crops under the 
repealed Act or seasonal finance under this Act; 

(®) the Court may pass an order for the delivery 
of possession of any property notwithstanding any law 
or contract to the contrary; 

(m) the rate of interest shall not exceed 6 per cent. 
p*er annum or such less rate as may be notified in this 
behalf by the Provincial Government or the rate agreed 
upon between the parlies when the debt was originally 
incurred or the rate allowed by the decree in respect of 
such debt, whichever is the lowest. 

OOMMENTAEY 

Scope of the section ; — Like the corresponding S. s>4i of the old 
Act this section has been sub-divided into two sub-sections, the first 
of which prescribes the next step, namely the making of an award, 
save as otherwise provided in S, 33, which corresponds to S. 55 of the 
said Act, to be taken after sgalLng down has been done under the 
precedmg section and the second provides that the award to be made 
under this section shall conform to a proscribed form and shall be 
drawn up with due regard to the specific provisions contained in the 
six clauses therein. 

The first sub-section is in the same terms except for the necessary 
substitution of the word Court ” for the word “ Board " and of the 
figures <‘31” and *‘33" for the figures *‘52" and ‘*55” of the 
sections referred to therein, 

Thg second sub-section has however been ro-onacted after 
making very drastic changes therein. In the first place the words 
“ sfaaE include the following particulars" have been substituted by 
the words “shall be drawn up subject to the following provisima^'* 

18-1 . ■■ .. . '■ - 
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This is a material change hy itself because whereas the former wording 
made the provision inclusive the present cne makes it exclusive j 
i. e» to say^ whereas the former implied that other pariic-ulars besides 
those mentioned in the sub-section may he prescribed by rules, as to 
which see S« 54 (2) (i?) and S. 83 (2) (i), the present one leaves no 
room for any such implication. This is an inference which is supported 
by the absence of any clause of that nature in, and of any clause 
whatever referring to S. 32 (2) in the corresponding S. 55 (2), of this 
Act. Secondly, whereas the particulars prescribed by the old sub- 
section had 14 clauses marked (a) to (-n), the present sub-section has 
only 6 marked (i) to (vi)* This is due to there being no clauses in 
this sub-section corresponding to clauses (a), (6), (c), (d), (e), (/), (^), 
Qi) (i), (h) {1) (m) and (n) in S. 54 (2) of the old Act and although 
on account of the omission of 12 such main clauses there ought to 
remain two only there are altogether six clauses here because the first 
proviso to the old clause (b) has been split up into two parts and 
given nos. (i) and (ii)^ clause no. (Hi) divided into 7 parts (a) to (y) 
with a proviso is made up of the contents of the proviso to the old 
clause (g)f clause (iv) corresponds to the first proviso to clause (h) 
in the old sub-section, clause (v) corresponds to the proviso to the old 
clause (i) with a change in phraseology and clause (vi) contains the 
gist of the old clause (j ) together with its proviso. 

Inspite of kSucK changes the principles underlying the material 
provisions, as to laying charges for the debts, the order of priority, the 
mmimuna number of instalments to bo allowed, the liabilities for 
meeting which deduction should be made while fixing the net income 
of the debtor for fixing the amount of each instalment, and the rate 
at which future interest should be allowed, remain unaffected. The 
only material change that is noticeable is in the provision as to 
ordering delivery of possession of a debtor’s property to him before the 
satisfaction of his debts including those secured. As to that clause (v) 
is now so worded as to leave it to the discretion of the Court whether 
to order it or not in particular cases whereas clauses (i) in the old sub- 
section took it for granted that stioh an order would be made and provid- 
ed for imposing some conditions oa the debtor while making an order 
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for it and tho proviso debarred the Board from rofusing to pass such 
an order on certain specified grounds. 

Subject to those modifications then the comments on the old 
S. 54 at pp. 241-44i of the Commentary on the old Act may be read 
in this connection. 

Finality of an award made under this section : — An award 
made under this section is final so far as the Court making it is 
concerned except when it is discovered that a property belonging to a 
debtor hud not been included in it or that a property included therein 
did not belong to him. In any of these cases tho Court has power under 
S. 37 to re-open the award, re-adjust the debts of the debtor and if 
the debtor is found to have been guilty of fraud, to refrain from 
giving him the benefit of S. 3!. 

Appeals from awards made under this section: — Under the 
terms of clauses (vi) in S. 43 (1) every award made under this section 
is appealable to the District Court. 

83. (1) Where the amount of debts of the debtor 
as scaled down under section 81 by it 
Court to prepare exoeeds half the value of the debtor’s 

Boheme for adjust- , . , . 

ment of debts throu- immoveablo property as determined by 

gh Provincial Land , , i. . . . 

Mortgage Bank. it, the Uourt shall Ultimate to the credr 
tors the amount of the said debts of the 
debtor and the said value of the debtor’s immoveable 
property and call upon them to state in writing within 
a specified period not exceeding one month whether they 
agree to the further sealing down of the said debts so 
as to reduce them to a sum not exceeding half the said 
value of the immoveable property of the debtor. If all 
the creditors agree to the further scaling down of the 
debts, tbe Court shall make an order directing the 
debtor to pay the amouni of such .debts so agreed uppn 
'^Ihhin as one Wpati&i the.da-te bif tbe 
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(2) Unless the debtor pays the amount of such 
debts within a period of one month from the date of 
the order or such extended period not exceeding one 
month as the Court may allow and produces the credi- 
tors’ receipt therefor, the Court shall make an award 
in the prescribed form directing that the Primary Land 
Mortgage Bank situated in the local area, or if there is 
no such Primary Land Mortgage Bank in that local 
area, the Bombay Provincial Co-operative 

Land Mortgage Bank registered under the 
Bombay Co-operative Societies Act, 19% 5, 
shall pay the creditors in cash the debt as finally scaled 
down or, if the creditors so desire, in bonds issued by 
the Bombay Provincial Co-operative Land Mortgage 
Bank, such bonds being guaranteed by the Provincial 
Government, for such amount in full satisfaction of all 
the debts due to them from the debtor. The Court shall 
further direct that such amount shall be charged on all 
the immoveable property of the debtor. 

(3) The Bank shall be entitled to recover the amount 
due to it from the debtor in such annual instalments 
and at such rate of interest not exceeding six per cent, 
per annum as the Provincial Government may notify in 
this behalf in the Official Gazette, from time to time. 

(4) All sums due under an award made in favour of 
the bank under this section shall be recoverable as arrears 
of land revenue. 

COMMENTARY 

fibope of the seotion :-This section corresponds to S. 55 of the 
rapeiled Act with several material changes. The comments on that 
section at pp. 246-51 of the Cdmiaentary onthat Actand the foot-notes 
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under pp. 245, 246 and 248 will show that this is the fourth 
legislative form in which the provision for the speedy payment of 
the debts of a debtor appears in the statute-book of the Province. 
Into the nature of the first two forms we need not enter here. The 
inquisitive reader will be able to gather it from the said Commentary 
and foot-notes. The third form had been given to it barely a year before 
it was decided to change it. The changes that appear to have been 
made therein while giving it its present form are (i) The previous 
section had been sub-divided into 3 sub-sections but the present one 
has been sub-divided into 4 sub-sections. Thereout the fourth is the 
same as the previous third with only the substitution of the words 
“under this section" for the words under sub-section (2). This is a mere 
formal change. (S) Sub sections (1) to (3) of this section have been 
made out of the original sub-sections (1) and (2). The provision in 
S. 55 (1) for the making of awards against the Primary Land Mortgage 
Bank of the local area, and if there is none such there, against the Bombay 
Provincial Co-operative Land Mortgage Bank, to pay up the creditors’ 
dues as scaled down under S, 52 in cash or in government-guaranteed 
bonds at the option of the creditors, in those cases in which the 
amount of the debts as so determined is less than or equal to half 
the value of the immoveable property of the debtor has been omitted 
altogether. To such cases S. 3-3 (1) of the present Act do^ not apply. 
They are therefore governed by S. 32 only. For those cases in which 
the said amount exceeds half the said value, the procedure now laid 
down is the same as had been done previously for such cases, namely 
to call upon the creditors to declare in writing whether they agree 
to a further scaling down of the amount of the debts so as to be equal 
to half the value of the immoveable property of the debtor and if 
they do so then to proceed further under this section. The only 
change in that provision introduced by this section is that the 
maximum time for making the required declaration has been statutorily 
fixed by this sub-section at one month whereas sub-section (2) of 
the old section left it to be fixed and specified by the Board in its 
order. If this is complied with the next step the Court is required to 
take under sub-section (1) is to p« an order for the payment of the 
redqeed amotmt by the debtor to h^ eiwlitors ’frithin one thon^ - ii; 
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The second sub-section impliedly gives power to the Court to 
extend this period by a maximum period of one month. Within that 
period, not exceeding two months in all, the debtor is expected to pay 
up the amount and produce the creditors’ receipt therefor. If he 
&ils to do so, the next step for the Court to take is to make an award 
for the payment of the amount so reduced to the creditors, in cash 
or government-guaranteed bonds, at their option, by the Primary 
Land Mortgage Bank in the local area, if any, or by the Bombay 
Provincial Co-operative Land Mortgage Bank in this Province. Even 
if there is a Primary Bank in the area, the authority to issue the 
bonds is vested only in the latter. So that if the creditors choose to 
have bonds and there is a Primary Bank in the local area, that bank 
has to pass bonds issued by the Provincial Co-operative Bank and 
guaranteed by Government. 

The third sub-section gives the bank concerned a right to 
recover the amount of the bonds from the debtor. The old subsection 
(1) too did give such a right and impliedly directed the Board to 
order the debtor to pay it in such annual instalments as it deemed 
proper. It further gave the Provincial Government authority to notify 
in the Official Gazette from time to time the rate at which interest 
would be payable on such amount, subject to a maximum of six per 
cent, per annum. This sub-section however does not transfer to the 
Court those powers which the Bo.ard had in this behalf but authorises 
the Provincial Government to notify the number of annual instal- 
ments as also the rate of interest not exceeding the aforesaid limit. 
That being so subsections (2) and (3) read together leave it doubtfol 
whether the Court is or is not expected to provide at all for the pay- 
ment of the amount of the bonds by the debtor to the bank paying off' 
his creditor, even though it may not determine the number of instal- 
ndents or fix the rate of interest, both of which are clearly left by the 
Legislature to be done by the Provincial Government by notifica- 
tions issued from time to time. An implied provision for doing so, 
can be gleaned in the last sentence of sub-section (2) to the effect 
that the Court shall further direct that such amount shall be charged 
on the inxnxoveable property of the debtor, for if there is no orde? 



S. 84. ] PEOCEDUEE FOE ADJUSTMENT OF DEBTS Dili 

for tho payment of an amount by a debtor, no charge for it can 
be created on bis immoveable property by an award. 

Sub-soetion (4) which, as remarked above, is the old sub-section 
(3) with an insignificant variation, gives the bank the right to recover, 
the amount paid by it, as arrears of land reveime. It is net dear to 
me what is the purpose of the Legislature in making this separate 
provision with regard to an award made under this section because 
under S. 38 (3) (ii) every amount of an instalment due under an 
award is recoverable as arrears of land revenue. 

Apfeal or revision application against an award made 
under this section : — Tho only kind of award that can be made accor- 
ding to the provisions of S. 33 (1) and (2) is one made after tho 
creditors concerned have agreed in writing to a further scaling down 
of the debts as provided in sub-section (1). It is immaterial whether 
it is for payment in cash or by way of execution of bonds. Such an 
award is expressly excluded from the operation of the positive enact- 
ment allowix^ an appeal against every award made under this Act. 
Therefore no appeal would lie against it. However on that very ground 
a revision application w’ould lie to the High Court under S. 115 of the 
0. P. Code read with S. 46 of this Act. 

34. The amount of debts scaled down under section 
31 or further scaled down under section 
No recovery of 33 shall, for the purposes of this Act, be 
debts scaled down, the amount due by the debtor in respect 
of the said debts and the portion of the 
debts in excess of this amount shall be extinguished. 

COMMENTAEY 

Scopte of the section This section embodies the principle on 
which S, 53 (1) of the old Act had been based. That principle is that 
once a proeeeding under this chapter has been carried forward to the 
extent of the scaling down of debts under S. 31, Ibe creditor concerned 
should be entitled to recover no more than the amount so ascertained. 
S. 68 contained two sub-section^ the first of which laid down that 
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principle as to debts scaled down under S. 52 for the purposes of the 
Act of 1939 and the second contained an elaborate provision extending 
it to all civil remedies in respect of the debts so scaled down j 
although they may not have been followed by awards for any reason I 
whatever, which meant declaring virtually an extinction of the portion I 
of the debt which had either been disallowed or cut dovm under 
S. 42 (2) and also of that which had been further cut down 
under the operation of S. 52. This section, short as it is, extends 
the scope of that principle by including in its operation even the 
portion cut down under S. 33, to which the old section 55 corres- 
ponds, and declares the extinction thereof expressly. The qualification 
contained in the words ‘'for the purposes of this Act” cannot, in 
my view, be deemed to be applicable to the subsequent provision 
as 10 the extinction of that portion and therefore it must be deemed 
to be absolute and for all purposes. This view is based upon the fact 
that in the second provision there is a complete verb in the future 
tense “shall be extinguished”. 

Note that these provisions apply only to awards made under 
SS. 32 and 33 of this Act. 

35. If the Court making an award under section S2 
is at any stage of the proceeding satisfied*— 
DeUs not to be n ) th^t the debtor had in collusion 
of eoiiusion. ^ith any creditor furnished in such pro- 
ceeding incorrect information in respect 
of the debt due by him to such creditor with a view to 
defeat the lawful claims of any other creditor, the Court 
may refuse to scale down any of the debts of such debtor 
in the manner provided in section 31 and may make an 
award for the full amount of the debts due from such 
debtor; 

(2) that any claim by a creditor in such proceeding 
had been pnt forward in collusion between the debtor 
and auoh creditor with a view to defeat the lawful claiM 
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of mj other creditor, the Court shall order that the debt 
due by the debtor to such creditor shall be extinguished 
and such debt shall not be recoverable. 

COMMENTARY 

Scope of tJbe section : — This section has a wider scope than the 
corresponding S. 56 of the old Act which has been commented upon 
at pp. 251-52 of the Commentary on that Act, and which had the 
same marginal note as this has. The provision contained in the whole 
of the old section being found from the wording thereof to be 
dissimilar to those in both the sections, the correspondence is only 
in principle not as to the nature of the provisions contained in them. 
The dissimilarity consists in this The old section provided 
that if the Board found at any stage of the proceeding ending mth 
the making of an award that any daiin by a creditor in such 
proceeding had been put forward in collusion between the debtor 
and such creditor with a view to defeat the lawful claims of any of 
other creditors, then the Board shall not scale doion any of the 
debts of such debtor but shall make an award for the full amount 
of the debts due from such debtor. This is a punishment to the 
debtor but a reward to the colluding creditor. Sub-section (2 ) hereof on 
the other hand provides that in such a case the Court shall order 
that the debt due by the debtor to such creditor shall be extingui- 
shed and that such debt shall not be recoverable. As for 
punishment to the debtor sub-section (1) provides that, if such 
debtor had in collusion with any creditor furnished in such 
proceeding incorrect information in respect of the debt due by 
him to such creditor with a view to defeat the lawful daims of 
any other creditor th$ Court may refuse to scale down any of tlte 
debts of such debtor. Thus this action provides (1) for punishing 
the debtor by refusing to scale down his debts if he had oollusively 
and actively fornished incorrect information with regard to a debt 
due to a creditor with a mala fide intention to injure his other 
aeditors and (2) for punishing the colluding creditor by dedaring 
his claim to Imve beem extinguish^ and become krecwhiSdJle. 1114 # 
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is tlaerefoie on equitable and a salutary change in the law on the 
subject of colIusioB. 

36. (1) Notwithstanding that tiic person for the 
adjustment of whose debts an application 
been made under section 4 or any of 
does not appear, hjg creditors does not appear on the date 
fixed for the hearing of the application or 
oh hny date to which it may be adjourned, the Court 
shall proceed ex parte to hear the application, decide the 
preBimihary issues and, if necessary, make the award, on 
'thb efvidhnoe available. 

(2) When an application made under section 4 is 
heard and disposed of ex parte sub-section (l), the 

decision on the preliminary issues or the award, shall 
not, except for sufficient reasons, be re-opened merely 
on the ground that any of the parties did not appear 
l^t the hesiring. 

COMMENTARY 

Scope of the seotiom — This is quite a new section enablhi^ the 
Court to proceed ea; paris at any stage of a proceeding if a creditor 
or a debtor is suspected to be deliberately remaining absent on the 
date fixed for hearing or of an adjourned hearing with a view to delay 
the disposal of the application. The provision contamed in sub-section 
(1> is of the same nature as those contamed in Or. IX in Schedule I to 
the Givil Procedure Code, 190B, which has been made applicable by 
S. 4S of this Act to proceedings under it, “save as otherwise expre^ly 
provided in this Act”. This express provision in this Act mentionir^ 
all the irnportant stages in a hearing however will be a sufficient answer 
tso any argument that the Court had contravened any other provision 
Ip. the Act by proceeding parte against a party to the application 
^t a particular stage. The second sub-section is intended to promote 
^jftelhey progress ef-aa appficaticm, for, it says in effect that if -aai 
satfing wiie as eoj pmtte order and re-hear a matter 'is 
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made to the Court it should, where the ex parte hearinn was followed by 
a decision on the preliminary issues or by an award, insist upon being 
satisfied as to the sufficiency of the reason for the party’s absence and 
not grant the application only on the ground of bis absence. 

Appeals against orders under this section i A reference to 
S. 43 (1) (p) will show that every order made under sub-section (2) of 
this section is appealable but that no order made under sub-section 
(1) is such. The immediate remedy for an order of the latter class 
would bean application to the Court itself to set aside the 
order, which is impliedly entertainable under sub-section (2) as 
well asunder Or. IX in Schedule I to the 0. P. Oodle, which must 
be held to apply in such a case for there is nothing in this Act 
expressly prohibiting such an application. 


37. If, after an award is made under sectioi^ 32, t|ie 
Court finds on an application made to it 
Ke*-opening_ of pai'ty OF Otherwise, that the debtor 

has Other property which was not disclosed 
to the Court when the Bward was made, 
oy tfeat any propeyty ipolndefi ia th^ award did fioti 
belong to the debtor, the Coi|rt may, potwithstandiug 
anything contained in this Act, re-open the award and 
ra-adjust the debts in accordance with the provisions of 

this Acts 

Provided that where the Court is satisfied that the 
non-disclosnre of such property was in consequence of 
any fraud on the part of the debtor, the Court in revising 
the award shall not give the debtor the benefit of 
section 81. 

COMMENTARY , > 

Scope of the scciton ^-This action is word to word the 
as S. 67 of the repesded Act except for the substitution of the 

w«d if occurred in the 

wain yrowon and the povieo 0^9 m 4 m 
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«32« for the figure - 54” after the word “section” in line! 

0 the main provision and the figure “ 31 ” for the figure « 52 ” , 
after the same word at the end of the proviso. That section has i 

Commentary on the ’ 

Note that this section provides for a contingency in which 
the Court can re-open and revise on award made by it under S. 32. 

Appeal or revision application against an order to rer-open 
an award and against an award made over again None of the 
clauses in S. 43 (1) provides for an appeal being made against 
an order made for re-opening an award and re-adjusting the debts of 
the debtor under this section. On that ground alone a revision 
application to the High Court would perhaps be held to lie under 
S. 116 of the C. P. Code read with S. 46 of this Act. The question 
is not however free from doubt because the award which would be 
made over again in the matter would be an award under section 
82 and hence appealable under clause (^vi) in S. 43 (1), 

88. (1) Every award made under this Act shall, on 
payment of the court-fee payable under 
registered s how seotion 44, be registered under the Indian 
exeeuted. Registration Act, 1908, after xvi of isos 

the expiry of the period provided for an 
appeal, if an appeal is allowed but no appeal is filed and 
after the disposal of the appeal if an appeal is filed. 

(2; The court-fee on the award shall be paid by 
the party ordered by the Court to bear the costs : 

Provided that any creditor who is not ordered to 
bear the costs may pay such court-fee. Such creditor 
shall be entitled to recover the amount of court-fee paid 
by him from the debtor with the first instalment pay- 
able to him under the awards 

Provided further that no court-fee shall he payable ^ 
by a co-operative society,;. 
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(3) The award so registered shall be executed as 
follows 

( * ) If the debtor makes default in the payment 
of any instalment due under the award to any creditor 
such creditor may apply in the prescribed form to the 
Court for execution of the award. 

( ii ) If the Court on receipt of such application is 
satisfied that the debtor has made default in the payment 
of the instalment the Court shall transfer the award for 
execution to the Collector and thereupon the Collector 
shall recover the amount of the instalment from the 
debtor as arrears of land revenue: 

Provided that nothing in this sub-section shall 
aflfect the right of G-overnment, a local authority or a 
co-operative society to have recourse to any mode of 
recovery allowable by any law for the time being in force. 

COMMENTARY 

Scops of the section The principles of the recovery of court-fee, 
the registration of an award thereafter and its being executable as the 
decree of a civil court through the Collector are those on which the 
proviso to sub-sections (1) of S. 61 and SS. 62 and 63 of the old Act 
had been based. So far as registration is concerned sub-section (1) of 
this section embodies an important variation. That is that instead of 
registration being required to be made by the Court or any other 
court under this Act it requires it to be made by the Sub-Registrar 
having jurisdiction in the area under the Indian Registration Act, 
1908. 

The whole section has been sub-divided into 8 sub-sectionB. The 
first thereout provides for the regteation of the award in the manna 
above-sfated, the second relates to the payment of courHee and the 
third relates to the prooodrf e^ for tJw^ioootary of any instalment dtoft 
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under an award but not paid by the debtor. Sub-section (2) has two 
provisoes added to it and sub-section (3) has 2 subsidiary clauses and 
a proviso. 

Suh-section (/ ) It is provided that every award made under 
this Act which means those made under SS. 8, 9, 32 and 33 shall be 
registered under the Indian Registration Act, after an appeal 
is disposed of, if one has been filed, and after the time for appealing 
has expired, if an appeal is allowed. This means that an aivard 
against which no appeal lies may be registered at once or after a 
reasonable time. 

Note that no particular time-limit has been fixed for this purpose. 
However the registration being required to be made under the Indian 
Registration Act, 1908, the time for the presentation of an award 
for registration under it would be regulated by the provisions in that 
respect contained in SS. 23 and 25 thereof Under S. 23 it is 4 months 
but in cases of urgent necessity or unavoidable circumstances a delay 
upto 4 months after the expiry of the first 4 months can be condoned. 

Sud-seciion ^ ^-"Th^B sub-section provides for the payment 
of court-fee by the party ordered to pay the costs of the proceeding. 
There is now no provision in S. 82 corresponding to clause (?) in 
S. 54 (2) of the old Act. However S. 85 of the 0. P. Code, 1908, can 
be held applicable to the proceeding owing to the provision contained 
|n S, 46 of this Act. 

Proviso 1 This proviso is to the efiect that even if a creditor 
is not liable to pay the costs of the proceeding under the terms of 
the award made therein he may pay the court-fee that may be 
payable and that in such a case he shall be entitled to recover 
from the debtor the amount of the court-fee so paid along with 
the first instalment recoverable by him. 

A point for consideration in this proviso Thfr proviso roughly 
osnde^pffiods to saib-sectioa (2) of S. 61 of the old Act. -That sub- 
b%»»a however with the statement, “If the debtor Ms to 
MKithat mewat thetit robted to the ea» of a debtor 
onteed to |>ay the eourt-fee payable on the awaid, He»e : 
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on the other hand this proviso follows a general provision in the 
sub-section to the effect that the court-fee shall be paid by the 
party ordered by the Com’t to bear the costs and provides that 
any creditor not ordered to bear them 'may pay such court-fee 
and that means that if a party i. e. a debtor or a creditor is 
ordered to bear the costs and he does not pay the court-fee, any 
other creditor may pay it. So fiir it is alright. It only means that 
even in case of ade&ult by one creditor another may pay the court- 
fee. But when it further says that the paying creditor would be 
entitled to recover the amount so paid from the debtor along with 
first instalment payable to him, the question arises whether he 
would have such a right to recover the amount from the debtor 
even if the party ordered to boar the costs is another creditor. 
There is no clue to the intention of the Legislature in this respect. 

Proviso ^ This is simple enough. It debarsthe Court from ordering 
a co-operative society to pay court-fee on any award in which it 
is interested, presumably as a creditor. 

Subsection (3i)r— Thisis the only sub-section dealing with the 
question' of execution of an award generahy. The provision inckuso 
(i) therein is however so worded as if it were intended to bo 
made use of only when the debtor has failed to pay any instalment 
in time. The second clause obviously prescribes what the Court shall 
do if a creditor has moved it by making an application for execution 
under the previous clause. The procedure provided for therein is 
that the Court shall transfer the award for execution to the Collector 
of the district and that the latter shall thereupon proceed to recover 
the amount due as arrears of land revenue. 

Important lacuna in this So far so good. jBntJcan.’tiie 
wording of either the initial sentence in sub-section (S), namety 
award so registered shall be executed as foliowsr-*” or of any of 
the chwlses that follow^ be held to justify the view that eveatt'fta 
fwuety is ordered by the award to deliver posseasicsn of a prepsity 
to another and dow .notrdWiv^ itt^i the .party mtkkd to aac^ 
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it? 1 believe the Court cannet read such an important provision 
in a section in ’whicli it is not expressly contained. 

Another and a still h.arder case is that of the method of execution 
of an award made by any of the Boards which had been set up 
under S. 4 of the repealed Act throughout the Province except 
the metropolis and which consequently must have made thousands 
of awards under the said Act till 26th May 1947. The definition 
of the term award " given in S. 2 (1) of this Act is not applicable 
to such an award because it “ means an award made under sub- 
section (4) of section 8 or section 9, 32 or 33 or as confirmed or 
modified by the Court in appeal”. It is such an award only 
that is required to bo registered under sub-section (1) of this section 
because it begins with the distinct wording “Every award made 
under this Act etc. ” and it is “ The award so registered which 
“shall bo executed as follows?—" under this sub-section. Where 
then comes in an award made by a Board under the 
Boinbay Agricultwral Debtors Relief Act, 1939 which is 
repealed by S, 56 (2) of this Act? True, it has a proviso to the 
effect that all proceedings pending before any such Board shall be 
continued before the Court as if an application under section 4 of 
this Act had boon made to the Court but that is intended to 
provide for the continuance of proceedings pending before the Boards 
at the time of their dissolution. Can the proceedings in which awards 
had been made at any time between 1st January 1942 or any other date 
nf establishment and 27th May 1947, on which all the Boards were 
simultaneously dissolved, be held to be pending before them on the 
latter date? It may be that some of the awards may have been 
completdy satisfied but there must necessarily be thousands of them 
■which may have wholly or partially remained unsatisfied and no 
applications for their execution may be pending before the Boards 
on the said date. What » the remedy of the creditors in whose 
favour such awards may have been made ? Even after> the mo^ 
anxious consideration I do not find mj express provision made in 
titer Act for the execution rrf such an sward. If the ease is deemed 
imto clause (c) or » S. 7 of the Bombay Qemrcd 
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Gkmses Aot^ 100 and tho repealed Act is deemei to remain 
alive so far as S G > thereof is concerned, it is all ripjlit. Otherwise 
tlioro seems no other remedy open to the creditors except a suit 
t.) c horee the awmxl because even an application for filirur the award 
an I obmiuiii^ a judgniont of a competent court thereon as if it 
were the award f>f an arbitrator made without tlio intervention of 
the court under the provisions of S. oiih^ Indian Arbi tralhn 
/lf>h lOJfO which in principle corresponds to p.ira 20 in Schedule 
H to the P. Go Le^ 190S, which has boon repealed, cannot be made, 
as it is not a.n arbitration award i. c. an award made by a privatoly* 
chostjji arbitrator on the strength of an arbitration-agreement volun- 
tarily entered into by the parties to a dispute as defined in section 
2 (a) of. that Act, wdiich alone is executable as a decree 
of the Ci>urr. In this connection it may bo noted that there is 
no section in tin's Act corresponding to S. 73 of the old Act which 
barred suits and ])roceodings in connection with such awards. 

Proviso to this swh-sGctlon :—T\m is in the same terras as 
proviso 2 to S. G3 of the old Act whicli has been commented 
upon at p. 2()7 of the Cumraentary on tl.e said Act. 

Appeal or revision application agaivd an order ihnder 
this section I'-A reference to S. 43 (i) will make it clear that there is 
!io provision in it for filiig mi aj-peal against an order made under 
any of the sub-sections of this section. The only remedy of a party 
aggrieved by an order under any of them is therefore a revision 
application under B. 115 of the (?, P. Code, 1908, the provisions 
of wliich have boon extended to proceedings under this Act by 
S. 4G thereof 

89, (t) Whenever froni any cause the paynient of 
one-half'' or more of the land revenue 
Fostponeiuent of payable to the ProviBcial Government' is 

payiiieju of ^ ^ 

ment in otse of subijeiided Of remitted the paynieiit of th© 

mmimaniB, ete, * , „ 4* _ 

■whole of the instalmeiit due for that year 
and the full amount of the instalnicnt due for each suh* 
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sequent year under an award made under section 8, 9, 
32 or 33 shall be postponed for one year. 

(2) Whenever from any cause the piyment of any 
portion less than one-half of the land revenue payable 
to the Provincial Government is suspended or remitted 
one-half of the amount of the instalment for that year 
and the full amount of the instalment due for each sub- 
sequent year under an award made under section 8, 9, 
32 or 33 shall be postponed for one year. 

COMMENTARY 

tScope of the section '. — ^This section is in exactly the same 
terms as S. 64 of the old Act with this diSerence only that the 
numbers of the sections referred to in both tho sub-sections thereof 
have been changed from “24 or 54” to “ vS, 9, .‘52 or 33”, That 
section has been commented upon at pp. 2G8-70 of the Commentary 
on the said Act. 

It may bo noted that whereas tho sections mentioned in the 
old S. 64 were two only, namely “24" and “54” those mentioned 
in this are four namely, ‘‘8”, “9”, “32” and “33” which correspond 
the old sections “23* , “24”, “54*' and “55”. The omission of the 
old S. 23 even after the award to be made thereon had ceased 
to be one under S. 54 after its amendment in 1945 had raised 
a serious problem for consideration by the Collectors charged with 
the duty of executing awards under S. 63 of the old Act. The 
nature of that problem has been explained at pp. 269-70 of tho 
Commentary thereon. Tho inclusion of S. 8 in this section along with 
SB. 9 and 32 puts an end to that problem and that of S. 33 therein 
extends the scope of this section to an award made thereunder in 
favour of a bank in place of the creditors of tho debtor on its paying 
bd'the latter in cash or on their claims under the award being bought 
Of 'by it on passing bonds to them as provided in that section. 
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40. Notwithstanding any law or contract but subject 
to the provisions of section 41, no aiiena- 

ly debtor^*^Fefo°o any property belonging to a debtor 

discharge of debts jg ^ party to any proceedings or 

aW'ard under this Act, made by him before 
all this debts are disohbrged shall be valid except with 
the previous sanction of the Provincial Government. 

COMMENTARY 

Scupe of this section : — This section corresponds to S. 65 of the 
old Act with certain variations. In order to suit them the marginal note 
to it has also been amended. Those variations are (f) H'he figure 
“80” after the word “section” hiis been substituted by the figure “41"; 
(fS) The words “of any property belonging to the debtor” have been 
added after the words “no alienation”; («) The words “made by a 
debtor” following the same words have been deleted ; (Jf) The words 
made by him before all his debts are dischai’ged” have been added 
after the words “under this Act,”; and {5) tho words “of any property 
belonging to the debtor or included in tho award” which existed after 
the said words have been deleted. Thereout the only variation that 
attbets materially tho nature of the provision in the section is no, 4. This 
makes it clear that the operation of the section is limited to the stage 
at which all the debts of the debtor are discharged. This was not clear 
from the old section. The comments thereon at p. 271 of the 

Commentary on the old Act may be read subject to the above 
remarks. 

Note that proviso 1 to sub-section (2) of S. 56 directs the 
proceedings pending, before the Boards established under the old Act, at 
the date of their dissolution, to be continued before the Courts as if the 
applications with respect thereto had been made to them under S, 4 
of this Act but that there is no provision anywhere to treat the 
awards made by such Boards as if they had bean made by the Courts 
under S. 8,, 8, 32 or 33 of this Act, as the case may be. The consequence 
. is that tho restraint on alienations iixiposed by S. 65 on debtors who 
were parties to such proceedings under the old Act as had ended in 
awards would be. deemed to have bean -lifted fay the repeal of , the old 
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Act and no fresb. one would be deemed to have boon impofed by this 
Act. I doubt whether the Legislature intended suc-h a consequence to 
follow. 

Note also the definition of the word ‘'award’’ in S. 2 (1) of t 
this Act. I 

41. If the Court or the Court hearing an appeal ; 

against the award is at any time satisfied I 
sale pro- interest of debtor that 

property should be sold 
in liquidation of his debt or part thereof, 
suoh Court may permit the debtor to sell such part of 
of the property for such purpose within a specified period. 

If the debtor fails so to sell it, suoh Court may order 
au officer of the Court to sell the same. The property 
ordered to be sold under this section shall be sold by 
such officer in the manner prescribed : 

Provided that the part of the property ordered to 
be sold under this section shall not exceed the part 
liable to be sold under sub-section (2) of section 47. 

COilMENTAHY 

Scope of this section ; — This section corresponds in principle to 
S. 66 of the old Act, But the actual provisions therein differ substantially J 

from those contained in that section. Thus in the first place this section I 

like its predecessor confers power upon the Court, which takes the place i 

of the Board, and the Court in appeal to order the sale of any part | 

of the property of a debtor at any stage for the liquidation of his debt 5 

or a portion thereof if it is in his interest to do so but instead of directing r 

it to make an order for its sale it empowers them to permit the debtor' | 

to sell it within a specified period and thus to give him an opportunity | 

to get a price for it to his satisfaction. Secondly, if the debtor fails to 
sell it as ordered, it empowers the ^ Courts to order their respective 
officers to sell the part of the property instead of directing them to 
refer the matter to the Collector foy, conducting the sde. While 
so empowering them, it again provides for the manner of conducting 
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the sale to be prescribed by the Provincial Goyernment under its rule, 
making power under S. 55 (2) the relevant clause wherein is elause 
(•i). Lastly, the only change in the proviso consists of the substitution 
of “sub -section (2) of section 47” for “sub-section (3) of section fS”, 
which is only a formal change. 

Af'peal OT revision application against an order under this 
sficifon.-A reference to S. 43 (1) will show that an order under this 
section is not one of the orders against which an appeal is allowed under 
any of the clauses therein. However a revision application can be made 
against such an order under S. 115 of the C. Code, 1908 by virtue 
of the extension of its provisions to proceedings under this Act by 
S 46 thereof. 

42. Except in proceedings under sections 24 and 28, 
no pleader shall be entitled to appear on 
pioadeis etc. behalf of any party in any proceeding 

exoludedfroni . 

appearance. before the Court or the Court m appeal 

under this Act. 

Provided that if, the Court after examining the 
parties to any proceeding before it, or the Court in 
appeal, is of opinion that any of the parlies is not suffi- 
ciently competent to represent his case and that in the 
interest of justice it is necessary to allow such party the 
assistai.ee of any pleader, it may allow the parties to be 
represented at their own cost by a pleader: 

Provided further that pleader’s fees shall not be 
allowed as part of the costs for the appearance of a 
pleader in any proceeding under this Act. 

OOMMEMTARY 

Scope of the scc^^o'^^^-lhis section takes the place of 8. 67 of 
the old Act, It is not however in the same terms as the preceding 
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one but, while retaining stmcture^ it contains several 

important vaiiations, which are the following ones:— 

ilain frovision I’-'Ql) The initial words ^bExcept in proceed- 
ings under section 24 and 28’^ are quite ‘new; (2) the words ^^^vakiF^ 
or mukhtyar mid no advocate or attorney of a High CoiirV^ which 
follo^ved the words no pleader have been dropped and (8) the 
word Board between the definite article ‘^the'^ and the words 
/Hinder this Act"' has been substituted by the words Court or the 
Court in appeal '’. 

Proviso 7:— (1) The word Board” in the first line is replaced 
by the word Court”; (2) between the words ‘Ht ” and of opi- 
nion’’ the words or the Court in appeal’^have been added for the 
first time; (3) the words ^‘vakil or mukhtyar or advocate or attorney 
of a High Court 'V which followed the word pleader, ” ivhere it 
occurs for the first time, have been omitted; (4) the words the 
Board ” which followed the said omitted words have been replaced 
by the word ‘‘ it (5) the words “ such party at its own costs 
are replaced by the words ‘‘the parties”; (6) between the words “to 
be represented"" and by a pleader ”, the words 'at their own cost"" 
have been inserted and (7) the words vakil or mukthyar or advocate 
or attorney of a High Court” which occurred after the words. by 
a pleader ” at the end of the sentence have been omitted. 

Proviso 2 —Between this proviso and the original proviso 2 
there is no similarity even in the underlying principle* 

The original section has been commented ’upon at pp* 275"*81 
of the Commentary on the old Act. However some of the varia- 
tions above-noted are so important .that some fresh comments on 
this section become necessary so that the legal efiect of the varia- 
tions may be clearly brought to light. 

The first important change is the insertion of the initial words 
'^Except in proceedings , under sections 24 and 28”. They are 
required to be read along with the [present proviso 2. Their com- 
binel eftbot is that pleader^ who according to the definition of the 
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word ‘^ pleader ” given in S. 2 (15) of the 0. Pf Code include 
advocates^ vakils and attoriie37S of a High Court caHj^ as of right;, appear 
for the parties to proceedings under SS. 24 and 28 of this Act 
who engage them but that even a successful party cannot recover 
the fees paid to his pleader from the unsuccessful party ordered 
to boar the costs of the proceeding in which he may appear, for 
the second proviso has been so worded as to preclude the Courts 
generally from allowing pleader's fees as part of the costs of any 
proceeding under this Act and so acts as a limitation on the exception 
that has been introduced in this section. 

The omission of the words vakil etc, does not make any 
diSerence because no mnkhtyars are allowed to appear for parties 
in the civil courts and the others are included in the term '^pleader^^ 
as states above. In view of this deletion the abbreviation ‘‘etc/" 
after the word ‘^pleader’' in the marginal note should also have been 
deleted. But it seems to have been repeated in this Act through 
oversight. 

The substitution of the word ‘‘ C'ourt ” only for the word 
Board would have made no difference in the scope of the provision 
but the addition of the words ** or the Court in appeal'" there- 
after make the provisions of this section as a whole now binding even 
on a Comt hearing an appeal under this Act. This is no small 
change because the District Court will now have no legal assistance 
while hearing appeals under all the clauses in S. 43 (1) other 
than clauses (iii) and (iv), except when it chooses to act under 
proviso 1, which is applicable as well to proceedings ' before an 
Appellate Court as to an original Court under this Act except for 
the fact that whereas the latter is required by that proviso to 
examine the parties before forming an opinion of the kind mentioned 
the former is not under an obligation to do so. 

Another effect of the changes made in proviso 1 is that if 
any of tbe Courts forms such an opinion it has power to allow 
all the parties, not simply the incompetent party, to be represented 
by a pleader. This is the effect of changes nos. 6 and 7 in the 
said proviso*, -'V:,' vvA';: A v',;; ’ k, r/'Vy; 
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The comments on the old section must be made use of subject 
to the above remarks. 

Note that the proviso to S. 67 which provided for the 
appointment by the parties of agents for appearance who should 
not he of the pleader class has not been re-enacted here in any 
form. That gap is however filled up by the extension of all the 
provisions of the C. F. Code, 1908 to proceedings under tliis Act 
by S. 46 thereof. 

43. Notwithstanding anything contained in any otlu r 
Appeals. law save as otherwise provided in S'" ction 61 

(1) an appeal shall lie — 

{i ) from every order passed under sub-seciion (3) 
of section 8; 

{ii) from every order passed under section 17, 

iiii) from every order passed under section 24; 

{h, from eveiy order passed under section 28; 

( V ) from every order passed under sub-section (2) 

of section 36; 

{vi) from every award made under this Act other 
than an award made in terms of a settlement under sub- 
section (4) of section 8 or under section 9 or on award 
made under section 33 before the making of which the 
creditors’ agreement has been obtained under sub-section 
(1) thereof or an awaid before the making of which neither 
the debtor nor any of the creditors produced evidence 
to enable the Court to determine the amount of dfbt 
due from the debtor; 

(2) an appeal from the Court shall lie to the Court 
of the District Judge; 

(3) no second appeal shall lie against any decision, 
order or award of the Court under this Act. , 
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COMMENTARY ' 

Scope of the section: — ^This section on appeals corresponds to 
SS. 9 (1) and 14 of the old Act Out of its three sub-sections 
the hrsu two re-enact with some variations the provisions of S« 9 
(1) and sub-section (3) re-enacts those of S* 14 with some variation 
in language. 

S. 9 (1) of the old Act contained in a single sentence provisions 
as to the appeals allowed against certain a^vards and decisions 
of the Board and also as to the Court in which they should be 
filed. It had been so worded as to exclude from its purview the 
awards made in terms of a settlement under SS. 23 (4), 24 and 
c5 and by so doing to include, all other awards within it and to 
bring within it only the decisions made under S. 23 (3) and that 
under 35 (2) dismissing an application. S. 43 (1) on the other hand 
brings within its purview every order passed by the Court under, 
(i) S. 8 (3) which corresponds to S. 23 (3) of the old Act, (ii) 
S. 17 which corresponds to S. 35 of that Act, (Hi) S. 24 which 
corresponds to S. 45 (1) of the old Act and contains in its sub- 
section (2) an entirely new provision, (iv) S. 28 which corresponds 
to S. 49 of the old Act but the nature of the provisions in whose 
two sub-sections are of quite a difierent nature from that of those 
of the said section and (?;) S. 36 (2) the provision wherein is 
entirely new. Moreover in clause (vi) thereof B. 43 (1) provides 
for an appeal being made against every award made by the Court 
under this Act but excludes from its purview those made in terms 
of a settlement under SS. 8 (4) corresponding to the old S. 23 
(4), * S. 9 corresponding to the old S. 24, those made after 
taking a creditors" agreement under S. 33 corresponding to the 
old S. 55 (2) and also those made in proceedings in which neither 
the debtor nor any of the creditors had adduced any evidence before 
they were made. 

It tlms appears that the right of appeal has been extended 
by S. 43 (1) to many more classes of orders and awards than those 
to which it had been extended under the corresponding S. 9 (1) of 
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There is no change so far as the jurisdiction to entertain such 
appeals is concerned. There is no provision corresponding to that 
contained in S. 9 (2) of the old Act but even in its absence the 
District Judge can under S. 24 of the G. F. Code, 1908 transfer 
any appeals from his hie to the Civil Judges (Senior Division), if 
any, other than those designated by the definition of the word 
“Court” in S. 2 (3) hereof and to the Assistant Judges under 
him, provided they have been duly empowered under the provisions 
in that behalf in the Bombay Civil Courts Act, 1869. 

S. 43 (3) is difierently worded than the corresponding S. 14 
of the old Act. Firstly, the absence of the initial words “notwith- 
standing anything contained in any other law” is easily marked 
out. Secondly, the substitution of the word “second” for the word 
“further” attracts our attention. Thirdly, in place of the words “against 
a decision or order” we find the words “against any decision, 
order or award”. Since the word “Court” there meant the 
Court of the District Judge hearing an appeal, “ no further 
appeal ” meant no second appeal and the word “award” was not 
necessary because such a court was not expected to make an award. 
Here on the other hand “ the Court ” means the Court of the Civil 
Judge of the Senior or Junior Division having ordinary jurisdiction 
in the area concerned. One appeal against orders passed or awards 
made by it had been provided for in S. 43 (1). "What was to 
be barred was a second appeal and the addition of the word “award” 
was necessary. 

Note that there is no section or a part of a section corres- 
ponding to S. 12 of the old Act which prohibited an Appellate 
Court from modifying or setting aside a decision or an award except 
on any of the grounds mentioned in the four clauses therein. The effect 
of its absence is to place appeals under S. 43 on the same level 
as those made under the 0. P. Code, 1908. 

44. (1) Notwithstanding anything contained in the 
Court-fees Act, 1870, Gonvt-fees vii of i87o. 

Court-fees. payable in respect of proceedings under 
this Act shall be at the following rates: — 
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( * ) on an application under sub-section (1) of section 
4 or of section 8 or on an award under sub-section (4) 
of section 8 or section 9-Re. 1; 

\ii) on an award other than an award specified in 
clause ( *)-Re. 1 for every hundred rupees, or part thereof, 
of the amount of the award, subject to a maximum of 
Rs. 50; 

{in) on an appeal against a decision of the Court 
under sub-section (3) of section 8 or sub-section (*2) of 
section 17-Rs. 2; 

{iv) on an appeal other than an appeal specified in 
clause (mj-Re. 1 for every hundred rupees, or part thereof, 
of the amount of the award, subject to a maximum of 
Rs. 60. 

(2) Notwithstanding anything contained in any law, 
the court-fees payable in respect of proceedings under 
this Act shall be a first charge on the property of the 
party ordered to pay the costs and shall be recoverable 
in such manner as may be prescribed. 

COMMENTARY 

Scope of the section : — There is no single section in the old 
Act to -which this section can be said to correspond exclusively. 
However provisions as to the payment of court-fee lie scattered 
in numerous sections of that Act which are SS. 11, 18 (2), 23 
(4), 24 and 60. This section brings all of them with some salutary 
variations within the limits of a single section. 

Sub-seotion 1 : — ^The provisions contained in this sub-section 
are to be enforced inspite of anything to the contrary contained in 
the Court-fees Act. Clauses (i) and (ii) thereout relate to original 
proceedings and clauses (iii) and (iv) to appeals. According to them 
fixed fees are payable in respect of certain applications, awards and 
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appeals and those according to a prescribed scale subject to a 
,;;fflaximum,.;Of Rs, 50 in respect 'of awards and appeals not falling,' in 
the above categoi}^* 

L Fixed fee»- Re* li — (/) Applications for adjustment of debts under 
S. 4 (1); (^) Applications for recording settle- 
ments under S. 8 (1); (fj) Awards made under 
S. 8 (4) and S. 9. 

lis* % ‘.—Appeals against decisions of the Court under 
S. 8 (3) and S. 17 (2). 

II* Ad valorem fee at Re. 1 for every 100 rupees or part thereof of 
the amount of the award subject to a maximum 
of Rs. 50:— (1) Every award other than those 
made under S. 8 (4) and S. 9; (2) Every appeal 
other than those against the Courtis decisions 
under S. 8 (3) and S. 17 (2). 

Under the old Act applications for adjustment were to be 
treated as plaints in suits for accounts for this purpose and court- 
fees on the awards other than those made under SS. 23 (4) and 
24 were to be paid on ascertaining their amounts on making elaborate 
calculations as laid down in S, 60 (1) which had to be explained 
in the Comments at pp. 258-61 of the Commentary on that Act. 

Sub-section (^) : — This sub-section contains a re-enactment of 
the provisions of S* 60 (2) of the old Act with a slight variation 
in the wording thereof and an addition of the words ^-and 
shall be recoverable in such manner as may he prescribed 
This addition empowers the Provincial Government to prescribe by 
a rule made under S. 55 (2) {j ) the manner in which the court-fees 
due from a party are to be recovered. 

45. Any notice required to be served under this Act 
shall be served in the manner 
Notice how served, provided iu the Code of Civil 

Procedure,. 1908i and when rules are made 
■ ■ in that behalf in snoh. manner as may be prescribed. 
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COMMENTAEY 

Scope of the section r—This is quite a new section® It contains 
a double provision, namely that till the time when a manner of ferying 
the notices required to be served under this Act is prescribed by rules, 
the service thereoi shall be made in the manner prescribed by the 
Code of Civil Procedure and that since then that should be done in 
the manner prescribed thereby. 

Notices required to he served under this :—This Act 
contains express provisions in several sections for the service of notice* 
Those sections are S. 5 (1) (a) md {h); (S) S. 8 (3); (5) S. 14 
(a) and (b); (4) S. 19 (2)*, (6) S. 26 (1) and (2) and (d) S. 28 (1). 
Besides these there are proyisions of such a nature in SS. 24 (2), 83 

(1) and (2), 35, 37, 40, 41, and 53 (2) that the original Court would 
be required to issue notices to the parties whose presence before it is 
necessary in the interest of justice and fair play. 

Manner of service provided for in the Code This section does 
not specify the particular provision which the Legislature expects the 
Court to follow. This question is not free from doubt because the Code 
contains several provisions for serving notices but does not prescribe 
a uniform manner of serving all of them. See on this point SS. 80 and 
142 and Or* XI r. 15, Or. XII rs. 1, 2, 3, 4, 5, Or, XXI r. 22 and 
Or. XXX r. 5 in Schedule I to the Code, Perhaps the Legislature meant 
that the Court, should, pending the publication of rules under S. 55 

(2) follow the manner of serving summonses prescribed in the Code, 
111 that case reference may be made to Or. V in Schedule I to the 
Code wherein rules 9 to 30 provide for the service of summons in several 
kinds of circumstances. 

Rules for the Service of notice :—The Provincial Government 
has been empowered to make rules particularly for this purpose by 
clause (Ic) in S. 55 (2) of this Act. 

46* Save as otherwise expressly provided in this 
Act, the provisions of the Code v of im, 
civiipTofTdnt^l of Cwil Promdure, 1908, shall apply to 
: all. proceedings-; iinder this chapter* i 
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Scope of this section In the Act of 1939 there was S, 7 (1) 
which empowered the Board to exercise in the course of proceedings 
under the Act the same powers as are vested in civil courts under 
the Civil Frocedure Code, 1908 when trying a suit and particularly 
invested it with some of those powers intended to be used in certain 
contingencies. This provision was ^‘Subject to the provisions of this 
Act and any rules’^ Further before the Act was put into operation 
partially in some areas the Provincial Government had framed rules 
under S. 83 thereof among which there was rule 35 directing that 
the Board shall in the proceedings before it, follow the procedure 
laid down in the Code, so far as may be^ in respect of any matter 
not provided for in those rules. This section now distinctly lays 
down that the provisions of the Code shall apply to all proceedings 
under this chapter with the reservation contained in the words 
<*Save as otherwise expressly provided in this Act”. It may be noted 
that this section does not like S. 7 (1) of the old Act contemplate the 
possibility of the Provincial Government framing any rules on this 
subject and S. 55 (2) does not contain any clause referring to this 
section. Therefore the Court is to be guided by the provisions of the 
Code in all the proceedings under this chapter save in so far as there 
is an express provision in this Act to the contrary. Mark the words 
nnder this chapter which imply that this provision is confined its 
operation to cases arising out of the operation of SS. 4 to 46 only and 
not of the whole Act as under & 7 (1) of the old Act or P. 35 of the 
rules made under it. 

The saving clause means that if there is any contrary provision 
as to the procedure to be followed in the case of a particular kind 
of proceeding under this chapter that provision alone is to be followed. 

This section also covers the cases of appeals filed under this Act 
because S. 43 forms part of ^^thfe chapte/* and there can be no doubt 
that appeals fall within the category of *«all proceedings under this 




CHAPTER III 
INSOLVENCY PROCEEDINGS. 

47. (1) If at any stage of the proceedings under 
Chapter II the Court finds that the income 
Court to dedare of the debtor and his moveable property 
in certain circum- are not Sufficient to allow his debts to 
stances. liquidated by annual instalments not 

exceeding twelve in number, the Court shall make an 
order adjudicating the debtor an insolvent. 

(2) After the debtor has been adjudicated an insol- 
vent, the Court shall direct that such portion of the 
property of the debtor, liable to attachment and sale 
s under section 60 of the Code of Civil Pvoc6- v of i908. 
dure, 1908^ excluding such portion thereof as the Provin- 
cial Government shall from time to time notify in the 
Official Gazette as the minimum necessary for the main- 
tenance of the debtor and his dependants, as may be 
required to liquidate all the debts of the debtor, shall 
immediately be sold free of all incumbrances in liquidation 
of all debts outstanding against such debtpr. 

COMMENTARY 

Scope of this chapter :—hs the heading below the number of 
this chapter shows it comprises the sections of the Act containing 
provisions connected with the insolvency proceedings which may be 
required to be started. Those sections are five only, namely SS. 47 to 
61. The first of them directs the Court to declare an insolvent a 
debtor before it in any proceeding under the last chapter, if it finds 
that the debts due by him cannot be liquidated as provided in S. 32 
(2)(iv) and to put immediately to sale all his property liable to attach- 
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ment and sale in execution of a civil court decree except such portion 
thereof as may be required for his maintenance and that of his 
dependants. The second provides that the procedure to be followed 
by the Court in such a case shall be that laid down in the Provincial 
Insolvency Act^ 1920^ the third prescribes how his assets when realised 
shall be distributed ^ the fourth debars every other Court from enter- 
taining or proceeding with any application of a similar nalAiro made 
to it and the last prescribes that except on the ground stated therein 
no appeal shall lie against an order made under this chapter. 

It can thus be seen that this chapter has the same limited 
scope as the corresponding Chapter IV of the old Act comprising 
SS* 68 to 72 thereof. The topics dealt with in the sections of 
this chapter are also the same as those dealt with in the correspoii' 
ding sections in the fourth chapter of the old Act. As regards 
the structure of those sections, SS. 68 and 69 have been subjected 
to considerable modification before being re-enacted as SS. 47 and 
48 but the others have remained in practically the same form while 
being re-enacted as S3. 49 to 51. The previous history of the law 
as contained in this chapter can be gathered from the CommeDt?;ry 
on the old Act at pp. 285-86 thereof. 

Scope of this section S. 68 of the old Act seems to have been 
considerably re-modelled and modified in important particulars while 
being re-enacted as this section. The changes introduced therein are ~ 
(1) In place of the three sub-sections in the old section there are 
two sub-sections only in this. This change is effected by dropping sub- 
section (2) altogether. This change and the use of the word ^‘Court’^ only 
restricts jurisdiction under the section to the original Court only; (2) 
Besides the merely formal changes consisting of the substitution of the 
figure ^^IF^forthe figure ^TIF^ after the word ^'Chaptor” and the word 
‘‘'Court” for the word '‘Board” the other changes in sub-section (1) are : — 
(a) the words *ffor any reason” have been omitted; (6) the words “the 
debts due from the debtor cannot” existing after the words “finds 
that” are substituted by the words '‘the income of the debtor and 
his movable property are not sufl5cient to allow his debts to” and 
the latter are joined to the subsequent words “be liquidated etc”. , 
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and (c) tlxe words be” which existed before the words 
, insolvent'^ at the end have been deleted. The efiect of those changes 

I ?' in siib-section (1) is that instead of its being left to the Court 

f to decide which reason is satisfactory for making the declaration 

|r the Legislature prescribes that the only reason which shall be considered 

1 $atisfa:j:.ory lor tho:. purpose is that the debts payable by the debtor 

should be so lai\:o as not to be capable of being liquidated in 

annual instalmer/s not exceeding twelve from the possible recovery 
of the price of his movable property when sold and his net annual 
incomej (p) Sub-scjtion (3) to which the present sub-section (2) 
correrhonds in principle, had one main provision in it and two 
provisoes. There is nothing in the present sub-section (2) to correspond 
to the second proviso thereout, and the main provision and the first 
proviso have been so amalgamated together and Doodifiod as to direct 
the Court that after making the adjudication it shall direct that 
the portion of the debtor's property which is liable to be attached 
and sold in execution of a civil court's decree shall be sold for 

( the liquidation of all his debts, after such portion thereof as the 
Provincial Government notifies from time to time as necessary for- 
the maintenance of the debtor and his dependants is excluded from 
it. Under the old section the Legislature had itself prescribed the 
minimum quantity of land necessary for that purpose and directed 
the Board to sell at first only one- half of the remaining portion 
to the exclusion of the minimum declared to be necessary for 
maintenance purposes, 

t The comments on the old section at pp. 286-90 to. the exclusion* 

of those on sub-section (2) at pp. 287-88 may therefore be read subject 
to the above remarks. The marginal note to the section continues to 
be the same as before with the substitution of the word ^Court'' for 
the word ^^Board”. 

4B. The order of adjudication made under section 
47 shall have the force of an order made 

insolvency ^procee^- ^ Competent court in the exercise of' 
its powers under section of the 
Promnoial tn%ohencv Act. 19 fO, v of 1920 . 
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COMMENTARY 

Scope of the section This section reproduces in a succinct 
form the provision contained in S. 69 of the old Act with the slight 
change of the number of the previous section referred to therein and 
some other changes in language which tend to brevity without the 
the sacrifice of senses Thus the paranthetical clause “Whether by 
the Board or the Court” could have been substituted by the words 
“by the Court” being inserted between the woi’ds “made” and “under 
section 47” agreeably to change (1) made in S. 68 of the old Act 
while re-enacting it as S. 47 of this Act but they have not. That 
does not however cause any change in the sense of the sentence 
because the reference to the section is enough for the purpose in 
view. Similarly the whole of the addition made after the figure 
“1920” in the old section has been dropped but the sense thereof 
has been clearly and completely conveyed by the substitution of the 
words “shall have the force of’’ for the word, “shall be deemed 
to be” which existed before the words “an order etc”. 

For the elucidation of the provision see therefore the Comments 
on the old section 69 at pp. 290-92 of the Commentary on the 
Act of 1939. 

49. The proceeds realised by the sale of the property 
of the insolvent under section 47 shall 
Distribution of jjg distributed in the order of priority 

specified in clause (m) of sub-section (2) 

of section 32. 

COMMENTARY 

Scope of the section ?— This section is in the same terms as the 
corresponding section 70 of the old Act except for the changes 
in the numbers of the previous sections and part of the section 
referred to therein, which were indispensable. The sections 47 and 32 
herein referred to are those which correspond to sections fiS and 54 
referred to in the old section and clause (iii) of sub-section (2) of S 32 
is the clause which takes the place of clause (g) of sub-section (2) of 
S* 54 referred to therein. 
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s. 50-51 ]. 

The comments made on the old section at p. 292 of the 
Commentary on the old Act may therefore be referred to for the 
explanation of the provision contained in this section. 

50. No application or proceeding in regard to the 

insolvency of a debtor shall lie in or 

Bar to applioa- 

tion in insolvency shall be dealt with bv anv other court. 

in oilier courts. 

COMMENTARY 

Scope of the section and change in the law ; — ^This section is 
in exactly the same terms as the corresponding S. 71 of the old Act 
except for the change of the indefinite article a ” for the definite 
ariicle “ the ’’ which existed before the word “ debtor in the latter. 

The efiect of this change is the material one of debarring other 
courts from entertaining or dealing with applications for the adjudication 
as an insolvent of every person who is a “ debtor ” as defined in S. 2 (5) 
read with the other cognate provisions contained in S. 2 (4), (7), (14) 
together with the explanations thereto and S. 6, instead of only the 
debtor who may have been adjudicated as such under S. 47. 

Subject to this change the comments on the old section at pp. 
292-293 of the Commentary on the old Act may be referred to for any 
explanation of the provision contained herein that may be found 
necessary. 

51. No appeal shall lie from any order passed under 

this Chapter except on the ground that 
# Appeals barred, insolvent has failed to disclose all 
the material facts relating to his assets 

and liabilities. 

COMMENTARY 

Scope of the section This section is an exact reproduction 
of S. 72 of the old Act commented upon at pp. 293-94 of the Commen- 
tary on that Act. 

The said comments may therefore be referred to for an 
explanation as to why it was necessary to make such a provision, bearing 
in mind the change in the first section of this chapter as to jurisdiction 
under it.* 

Note that the provision in this section is by way of an exception 
CO the general provision as to appeals contained in S. 43 and is there 
expressly rteferred to as suchb : ■ C ^ 
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52. In computing the period of limitation for the 
institution of any suit or proceeding in 
eeedi'beforeCOT- respect of any debt due from any person 
to^bTexclud^d 

Court or the Court in appeal the period 
during which the proceedings were pending before the 
Court in respect of such debt shall be excluded. 

COMMENTARY 

Scope of this chapter : — This chapter bearing the same heading 
as Chapter V of the old Act contains only 5 sections as against the 
16 contained therein (73 to 86 in the serial order and 73 A added by 
the Act of 1945) Those of the latter which have been re-enacted, 
with the variations which will be noted under each section, are 
SS. 75, 77, 78, 83 and 85. The corresponding sections in the present 
Act are SS. 52-56 seriatim. It follows from this that the sections 
of the old Act which have not been re-eaac'.ed in any lorm are :--SS. 73, 
73A, 74, 76, 79 to 82, 84 and 86. 

For an elucidation of the expression Heading of this chapter in 
general see the comments under the same heading at pp. 295-96 of the 
Commentary on the old Act. 

Scope of the section and change in the law This section is 
intended to be made use of by a creditor who is required to file a suit 
or start any other proceeding , in an ordinary civil court after the 
usual period of limitation for doing so has passed away owing ’to 
his being engaged in a proceeding under this Act. The only changes 
made in the old S. 75 while re-enacting it here rre:— (1) the words 
“by the Board or in an appeal” which existed after the word 
" debtor” and before the words “by the Court” have been deleted 
and the words “ or the Court in appeal " have been inserted after the 



MISCELLANEOUS 


CXXXIII 


S. 53. ] 

latter set of words and (2) the words Board or % hich existed before 
tbe word ‘‘Court” and the words “ or the Collector” which existed 
after it in the concluding part of tbe sentence have been deleted. 
These changes were absolutely^ necessary because firstly, the work of 
the Board has been transferred to the Court and another Court, 
namely the District Court, has been invested with the power to hear 
appeals and secondly, the Collector’s duty to execute an award has 
been transferred to the Court. They do not make any change in the 
nature of the provision contained in the section. The comments on 
the old section made at pp, 299-300 of the Commentary on the old 
Act are therefore applicable to this section also when read subject 
to the above formal changes. 

53. (1) No person, who is a party to any proceed- 
ings or award under this Act and who 
Rtandini^orops\to°* indebted to a resource society or any 
of loan pro^ibiteT’^ person authorised to advance loans under 
section 78 of the repealed Act or section 
54 of this Act on account of any loan advanced to him 
for the financing of crops under the repealed Act or 
seasonal finance under this Act, shall hypothecate or 
sell the standing crops or the produce of his laud without 
the previous permission of the society or of the person, 
as the case may be, until such loan has been repaid 
in full. 

(’2) Any person who hypothecates or sells the stand- 
ing crops or the produce of his land in contravention 
of sub-section (l), shall, on conviction, be punishable 
with imprisonment for a term which may extend to six 
months pr' with fine which may extend to Es. 500. 

(3) No criminal Court shall take cognizance of any 
offence under this section exeept on t^e complaint 'w 
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writiBg of, the Court before ■ which the- proceedings were'' ^ 
held or whio^ made the award, 

COMMENTARY 

Scope of the sectioii : — This section is based on the same 
principles as S. 77 of the old Act \\’th certain important Tariations 
in the matter of both language and contents, which constitute an 
important departure in policy. The first change that attracts our 
attention is that whereas the old section had two sub-sections, this 
one has three. Thereout the first two constitute a re-enactment of 
the provisions of sub-sections (1) and (2) of the old section with the 
variations to be noticed later on and the third contains an entirely new 
provision as to the procedure to be followed in the case of a prosecii' 
tion that may be launched for an ofience under this section; 

Svbb-section (1 ) : — The changes noticeable in this sub-section 
are (1) The word debtor after the word No^^ with which the 
sub-section commences has been substituted by the word ** person 
This is an important departure in policy because instead of the debtor 
alone, every one who is a party to any proceeding or award under this 
Act, whether a debtor under it or not, and who is indebted to a rescurce 
society or an authorised person cannot, without permission, enter into a 
transaction of the nature mentioned herein until he has repaid his 
loan in full; (2) between the figure *‘78^' of the section and the 
words <Hhe standing crops'' the words '*of the repealed Act” etc, 
upto the words '' seasonal finance under this Act” have been 
inserted and the words shall alienate or encumber ^' which existed 
immediately after the said figure <^78” have been substituted by 
the words shall hypothecate or sell The insertion of the words 
above referred to seems to have teen made because advances for 
the financing of crops ” as defined in S. 2 ( 7 ) of the repealed 
Act may have been made before this Act came into force and may 
have remained in arrears on that date and would consequently be 
found amongst the debts of a debtor to be adjusted under this Act 
and so also may be the advances made under the conditions to be 
imposed by the Provincial Qovemtoent under S. 54 (2) read with 
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S. 55 (2) (1); Tiie substitution of the words shall hypothecate or 
sell'’ for the words shall alienate or encumber indicates howeTer 
a substantial change for ‘‘'to alienate'" means ^‘to transfer, convey or 
fyive awa} a property or right to another'" and therefore includes 
even transfers without valuable consideration while to sell"' means 
only ^^to transfer a property or right for a price paid or promised'' and 
similarly “to encumber” means ^‘to burden with a debt”, which can 
be done both with and without transfer of the right of possession and 
enjo37ment of a property while ^‘to hypothecate” means only “to pledge 
as a security for a debt"’ without the transfer of a property. This change 
in language means therefore a substantial relaxation of the restriction 
imposed by the old provision on the transactions other than those of 
sale outright and on the transactions of pledges accompanied by a 
transfer of the property burdened with a debt created before another 
which the debtor may be owing to a resource society or an authorised 
person. The comments on sub-section (1) of the old Act at pp. 302-03 
of the Commentary on that Act must therefore be read subject to ihe 
remarks made above as to the first and third changes and as having 
relation to both the kinds of advances referred to in change no. 2 
and (3). The full point which had been placed after the words “may 
be” has, been replaced by a comma and the whole of the independent 
sentence commencing with the words “Any such alienation etc.” has 
been replaced by the following words joined to the previous sentence, 
namely ‘‘until such loan has been repaid in full". This change is an 
important one. The said independent sentence rendered void only such 
an alienation as had been referred to in the earlier part of the sentence 
although what had been prohibited was either to “alienate or to encum- 
ber"". Moreover the previous sentence prohibited such acts for all 
times unless made with the permission of the society or the person 
concerned. Of course such transactions if made after the debts due to 
them had been discharged could not have been successfully challenged 
but the language used in the section left room for a doubt. The 
words now •substituted limit the operation of the prohibition to cases of 
undischarged debts only and does away with the legal effect of the 
voidness of such a transaction itself. It would remain unafiected civilly 
though it constitutes an ofience utider sub-^section (2) which iullows. 
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Swh’-seotion :(3 ) In this sub-section too there are certain 
variations® They are The word ^^debtor*’ has been substituted by 
the word ^'person^b a change of the same nature as no. 1 in sub- 
section (1); (S) The words ‘^alienates or incumbers'^ have been sub- 
stituted by the words « ‘hypothecates or sclls'b a chango of the same 
nature as that latterly mentioned as part of no. 2 in sub- section (i) 
(3) The words «‘or a person who knowingly permits .... in his favour' 
occurring between the word and figure ‘^sub-section (i)'' and the word 
‘^shalb^ have been deleted. This omission absolves the creditor concerned 
from the liability to be punished under the sub-section even though 
he may have knowledge of the contravention of the provisions of 
sub-section (1); And (4) The words “for a term’^ have been inserted 
for the first time between the words ‘imprisonment'" and “which 
may extend''. This is a a more verbal change. 

Sub^sections (i) and (^) considered together : — The combined 
effect of the provisions in both the sub-seciions is that a person who 
is a party to any proceeding or award under this Act and 
is indebted to a resource society as defined in S. 2 (10) or to a 
person authorised to advance loans under S. 78 of the repealed 
Act or S. 54 of this Act is prohibited from hypothecating or selling 
his standing crops or the produce of his land without the permission 
of the society or the person concerned until the debt due to any 
of them is completely repaid and that the consequence of the contra- 
vention of this prohibition is that the person becomes liable to le 
prosecuted for the offence created by sub-section (2) and punished 
to the extent mentioned therein. 

For the significance of the word ‘‘person'^ cccurring in both the 
sub-sections but not defined in this Act see the comments on S. 2 
(14) Ecoplanation 1 supra* 

Sub-section {3) : — This section for the first time prohibits every 
criminal court from taking cognizance of an offence of that nature 
unless the Court in respect of a proceeding before or an award 

made by which it may have occurred files a complaint with respect 
thereto before it. 

Subject to these chang^' the comments on the old section 77 
at.pp. 302-03 of the Commentary on the old Act may readier the 



S. 51. ] 


MISCELLANEOUS 


CXXXtII 


elucidation of any doubtful point. The point of jurisdiction to try such 
an oSence has also been discussed there at p. 

Note that *®the person” mentioned in sub-section (1) and referred 
to in sub-section (2) is =<the person who is a party to any proceedings 
or under this So far as the persons who were parties 

to the proceedings pending before the Boards dissolved by paTagraph 
2 of sub-settion (2) of S. 56 are concerned they will be deemed 
to bo parties to proceedings under this Act by virtue of the first 
proviso to that sub-section. But there being no provision in that 
sub-section or anywhero else in that Act for tteatirg the awards 
made by such Boards as awards made under this Act for any 
purpose whatever, parties to such awards cannot be held to have 
been intended to be governed by the provisions of sub-section (1) 
of this section and to be treated as having committed an offence 
and to be liable to punishment under sub-section (2) thereof This 
result follows inspite of the persons authorised under S. 78 of the 
repealed Act having been mentioned as the persons want of whose 
previous permission would render a hypothecation or sale of the 
standing crops or the produce of his land by a debtor a transaction 
prohibited by sub-section (1) and punishable under sub-section (2) 
because it is only the persons who are parties to proceedings or 
awards under this Act that are required to take such permission 
if indebted to a resource society or a person authorised to advance 
loans under S. 78 of the repealed Act or S. 54 of this Act. Note 
also in this connection the definition of the word ^‘aw^ard^^ in S. 2 
(1) of this Act. 

54 (1) The Provincial Government may by notifi* 
cation in the Official Gazette authorise in 

^0 advance 

to authorise any Joans to debtois who are parlies to any 

per.son to advance ^ 

loans to debtors, proceedings under this Act or in respect 

of- whose debts an adjustment has been 
made urfder this Act- 

(•i) Such authority shall be granted on such condi- 
tions as may be prescribed* ; 
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(Scope of the section :"~Tiiis section is in exactly the same terms 
as S, 78 of the repealed Act which has been commented mi oii at 
p. 304 oi the Commentary on that xiet* The said ccmnients are 
therefore applicable to this section also with the modification that 
the definition of the word ^‘person"' given in S. 2 (8 A) of the repealed 
Act has not been re-enacted It has hov/ever been defined in the 
Bombay General Clauses Act^ 1904 Some additional comments are 
however necessary on the efiect of the mntnal relation between the 
provision in this section and in those in certain other sections. 

This section and B (A5), rj? (iv)^ S3 (3) (iii) (c), 5o (i) 
and 65 (3) (L) Sub-section {!) of this section being an exact re- 
production of of section (1) of S. 78 of the old Act does not mention 
the purpose for which loans can be advanced by authorised persons. 
However when it is read with the other provisions mentioned in 
the above lieading except S. 2 (13) in which the expression ^'seasonal 
finance’^ referred to in those other provisions has been defined, it 
appears that the Provincial Government is expected to iay down under 
sub-section (2) of this section a condition that a person authorised 
under sub-section (1) to advance loans to debtors who are parties 
to proceedings under this Act or whose debts have been adjusted 
itnder this Act, can advance thorn only for the purpose of supplying 
<^seasonal finance^' as defined in S. 2 (13) of this Act. If this view is 
correct it indicates a distinct deprUire in policy to cease to authorise 
the advancement of loans for the “financing of crops” as under S. 78 
of the old Act. 

This section and 5G {3 ): — Owing to the adoption in sub-section 
(1) of this section the same wording us that of the corresponding 
sub-section of S. 78 of the old Act it is clear that adjustments 
of debts made by the Boards imdoi; the old Act do not fall within 
the purview of sub-section (1) of this section. That being so, any 
authority to advance loans issued by the Provincial Govornmont under 
it, will not be able to supply the needs of those debtors whose 
debts may have been completely adjusted by the Boards under the 
old Act and the whole of that Act having been repealed by the 
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first paragraph of S. 56 (2) the said Governmeat cannot issue any 
authority for supplying their needs either under F. 78 of the old Act 
or S. 54 of this Act. What then should be inferred to be the intention 
of the Legislature as to supplying the needs of such debtors ? Can it be 
that it intended to make them free from the restriction as to taking 
loans only from authorised persons for their agricultural needs ? Or 
is there an important lacuna in this Act in this respect left through 
oversight ? This question will be satisfectorily decided when if at all 
a case of this nature goes up to the High Court and it decides which 
of the two above views is correct. 

55. (1) The Provincial Government may by notification 
in the Official Gazette and subject to the 
iiuies. condition of previous publication from 

time to time, make rules for carrying into 
effect the purposes of this Act. 

(2) In particular and without prejudice to the 
generality of the foregoing provision, such rules maybe 
made for all or any of the following purposes, namelys — 

{d) the purposes for which loans may be advanced 
under clause (13) of section 2; 

{h) the form of application under sub-section (2) of 
section 4 and the manner of signing, verification and 
presentation thereof ; 

(c) the form of application and the manner of sign- 
ing and verification thereof under sub-section (2) and 
the manner of giving uotioe under sub-section (3) of 
section 8; 

{d) the manner of giving notice and publication pf 
general notice and the form of statement to be submitted 
under se'ction 14; 

{e) the inventories of property, lists of creditors and 
of debtors and of debts due to and from a debtor, the 
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examination in respect of property or creditors, the time 
at wbioh the debtors shall attend before the Court and 
do other things in relation to property under sub-section 
(1) of section 16, and the production of books of account, 
the examination to be submitted to, and the information 
to be supplied by a creditor in respect of the debt due 
to him by the debtor under sub-section (2) of section 16; 

(/) the manner of determining the value of property 
and other assets under sub-section (1), and the manner 
of calculating the market value of the lands under sub- 
section (4 b of section 29; 

(g) the form of award under sub-section (2) of 
section 32 and sub-seption (2) of section 33; 

(7i) the form of application under clause (i) of sub- 
section (3) of section 38; 

( i ) the manner in which property may be sold 
under section 41; 

(/) the manner of recovery of court-fees under sub- 
section (2) of section 44; 

(A) the manner of service of notice under section 45; 

(7) the conditions on which authority to grant 
loans shall be granted under sub-section (2) of section 54. 

COMMENTARY 

Scofe of the section ^-This section corresponds to 8. 8-3 of the 
repealed Act with certain variations which are noted below. 

The first variation that attracts our attention is in the internal 
structure of the section as a whole. The old section had been 
sub-divided into 3 sub-sections, of which the first contained a ceneral 
provision empowering the -Provinoial Government to make rules for 
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carrying into effect llie purposes of this Act, the second provided 
for rule 3 being made for the particular purposes specified in its clauses 
while the third provided for the publication of the rules so made 
in the Official GB^zette subject to the condition of previous publication. 
TiiB section is on the other hand sub-divided into two sub-sections 
and that saving of one sub-section has been effected by inserting 
in sub-section (1) words which put an end to the necessity of having 
a third sub-section. 

The internal variations in sub-sections (1) and (2) are 

(/):— Besides th^ insertion of the new words ‘^by 
notification in the 0§icial Gazette and subject to the condition of previous 
publication’' which existed in sub-section (3) and which being inserted 
here dispense with the necessity of having such a separate sub-section, 
the only change is the oniission of the words ^^the purpose of^ 
which existed between the words and <^carrymg’^ These words 
were superfluous even there and therefore their omission makes 
no difference in the sense of the sub-sectioD. 

Suhsection (p) The sentence in the old sub-section which 
constituted the recommendatory part of it has been repeated in this 
sub-section word for word but the number of the clauses to which 
the recommendation related has been reduced from 15. (a) to 
( 0 ), to 12, (a) to ( i ). This does not mean that clause 
( a ") in this corresponds to clause ( a ) in the old sub-section 
and so on but clause (a) relates to quite a new matter, namely 
making rules prescribing the purposes for which ^‘seasonal finance” 
as defined in S* 2 (13) herein can be made. Moreover, the necessary 
alteration of the figures of the sections or parts thereof as may be 
necessary has been made# Apart from that some changes in the 
wording of the clauses were also necessary in view of those made 
in the old sections or sub-sections while re-enacting them. They 
having beem explained under the respective sections it is not necessary 
to explain them here over, againi I therefore give below only a 
Comparative Statement of the clauses and bring to the notice of the 
reader the clauses in the old sub-s0ction not re-enacted in this# 
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COMPARATIVE STATEMENT 


New Act 

" 'danse ' 

' Old Actc 
'^3 (2) 
clause 

, 

New Act 

S. 55 (2) 
clause 

Old Act 

S. 83(2) 
clause 

New Act 

S. 55 (2} 
clause 

Old Act 

B. 83 (2) 
clause 

( a) 

None 

{e) 

ig) 

ii) 

(m) 

(6) 

(O' 

if) 

ik) 

(/) 

None 

( c) 

( o 

ig) 

in 

ik) 

None 

id) 

(/) 

(A) 

None 

in 

io) 


Clauses in the old siih-section not re-enacted in any form ; — 
Cls. (a), (5), (d), (h), (hh), (i), (j), (mm) and ( « ). 


The comments on the old S. 83 at pp. 309-10 of the Commentary 
on the old Act may therefore be made use of subject to the changes 
noted above. 

56. (1) On the expiry of a period of three years 
from the date of the coming into opera- 

xvii^ 1 ?f®^^s 79 tni (hereinafter in this sub- 

fgs™’ section referred to as the said date) the 

Dekkhan Affi'icnlturists' Relief xvii of is 79 . 
Act, 1879, shall cease to have force t 

Provided that nothing in this sub-section shall be 
deemed to affect, in regard to persons who are debtors 
and in respect of whose debts an application under section 
4 of this Act can be made anything done in the course of 
any proceeding pending in any court on the said date 
and any such pruceeding may be continued, in so far as 
the continuance is not inconsistent with the provisions 
of this Act ! 

Provided further that nothing in this sub-section 
shall in any way affect tl^e transfer under section 19 of 
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this Act of any suit or proceeding to which such debtor 
was a party. 

( 2 ) The Bombay Agricultuial Deb- Com. xxviii oJ 1939. 
tm Belief Act, 19S9, is repealed 

All Boards established und(’r section 4 of the repealed 
Act shall be dissolved t 

Provided that all proceedings pending before any 
such Board shall be continued before the Court as if an 
application under section 4 of this Act had been made 
to the Court. 

Provided further that all appeals pending before 
any Court under the repealed Act shall be continued 
and disposed of as if they were appeals under this Act: 

Provided also that all appeals against decisions, 
orders or awards of any Board established under the 
repealed Act, which but for this Act would have lain, 
shall, when presented, be deemed to be appeals from 
the decisions, orders or awards passed by a Court under 
this Act and shall be disposed of accoidingly. 

COMMENTARY 

Scope of the section : — Sub-sjction (1) of this section corresponds 
to S. 8.5 of the repealed Act. It is not however in the same terms 
as that section but difiers from it in certain material particulars which 
will be noticed below. Sub-section (2) has not and could not from the 
very nature of its provisions have correspondence with any section or 
part of a section. 

Sub-section (1) : — S. 85of the old Act had boon f-ul> divided into 
2 sub-sections. Sub-section (1) thereout provided that “the I). A. H. 
Act, 1879 shall cease to be in force, .in any area for or for a chiss of 
debtors in which a Board may b^ established under S. 4 of that Act 
from the dale of establishment •of the Board.” Sub-section (1) of this 
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sactioB re-enacts that provision with the important modification that 
the said Act shall cease to be in force (throughout the Province) on 
the expiry of three years from the date of coming into force of this 
Act* That being so, and this Act having coming into force from 27th 
May 1947, the said Act will cease to be in force from the midnight 
of 26th May 1950 but will till then remain in force for all purposes 
and for the benefit of all the persons concerned subject to the limitation 
contained in the first proviso. 

First proviso This proviso re-enacts in a very limited form 
the provision contained in sub-section (2) of S. 85 of the old Act. 
A reference to pp. 311-'12 of the Commentary on the old Act will show 
that the said sub-section laid down in 5 clauses numerous exceptions 
to the general provision contained in the proceeding sut-seetionj all of 
which could be availed of by or against persons who were debtors 
under the old Act and by or against whom applications under S. 17 
thereof could be made. Thisproviso is a re-enactment of that sub-section 
so tar as the debtors under this Act by or against whom applications 
can be made under S. 4 of this Act are concerned. However whereas 
the said sub-section laid down 5 exceptions to the general provision 
so far as such persons were concerned, this proviso lays down only 
one exception and that is the same as was provided for in clause (e) 
of the old sub-section. The result of such a proviso is a provision that 
notwithstanding anything contained in this sub-section, whatever 
may have been done in any proceeding pending in any court at the 
date of expiry of the D* A ^ R. Act, shall be deemed to remain 
unaSected by the cessure of the operation of the said Act and such 
a proceeding may be continued till its end under the said Act so far 
as such continuance is not inconsistent with any of the provisions of 
this Act but not otherwise. 

The said date : — It will be seen from the above that 1 understand 
by the expression «« the said date’* as occurring in this proviso to 
mean not date of coming into force of this Act'* but the 
date on which the period of three years, commencing from the 
date of operation of the Act,: expires. To take it as meaning '*the 
date of coming into force of this Act” would in my opinion render 
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the proviso meaningless because even under the main provision the 
D* A. is to remain in forco for 3 years after that date 

all purposes whatever* 

The ditFerenoo between the provision in the present sub- section 
read with the proviso and that as contained in S* 85 (2) of the 
old Act is that whereas the latter kept jdive the D, A* i?. Act 
for the purposes mentioned in the five clauses therein until such 
time as the contracts, acts done outside the courts, rights, titles, 
obligations or liabilities, remedies or proceedings or acts -done in any 
court proceedings ceased to exist by the operation of the ordinary 
law so far as debtors within the jurisdiction of the Boards were 
concerned this sub-section read with the proviso keeps that Act 
alive for a period of three years only from 27th May 1947 for all 
concoivable purposes so far as the debtors within the jurisdiction of 
the Courts under this Act are concerned and thereafter till the termina- 
tion of the proceedings pending in ony Courts on 2Gth May 1950 in 
which something may have boon deno till that dale only so lar as such 
proceedings are concerned. This to my mind moans that all suits and 
applications maintainable against such debtors under the U, /I, A. Act 
must notwithstanding anything to tho contrary in any other law for the 
time being in force, be filed in tho cc-mpeient courts within three years 
and hero comes the operation of the second proviso to the sub-section, 

iScGond :“--This proviso is byway of a rider on the first 

proviso for it provides that if any suit oi proceeding pending in 
a civil court is liable to be transferred to the Court having jurisdiction 
under this Act, under S. 19 thereof, the provision in the preceding 
proviso shall be no bar to its transfer. This proviso is in the same 
terms as the one to S. 85 (2) of the old Act with the suLstitution 
of the figure <‘19” for the figure and has therefore the same 
legal etlect. 

Sub-sections (1) and (2) of S. 85 of the old Act have been 
commented upon at pp* 312-1^ of the Commentary on the old 
Act* Those comments must be read subject to the above remarks* 

The judicial principles applicable in the case of repealed Acts 
.fiave been givep at pp*. 311-1 5:of;,tbe said Commentary* Jn addition 


UAL VI 


THE B. A. D. K. ACT, 1947 


L Cli. IV. 


to them the following provisions of SS. 7, 8 and 9 of the Bombay 
general Glauses Act, 1904 may borne in mind in connection 
with such Acts r— 


7, Wiiere ihi.s Act or any Bombay Act made after the commencement of 
this Act, repeals any enacmient hitherto made or hereafter 
Effect of repeal, to be made, then, unless a different intention appears, the 
repeal shall not— 

(а) revive anything not in force or existing at the time at which the 
repeal takes effect; or 

(б) affect the previous operation of any enactment so repealed or anyihing 
duly done or suffered thereunder; or 

(c) affect any right, privilege, obligation or liability acquired, accrued 
or incurred under any enactment so repeale^l; or 

(d) affect any penalty, torfeiture or punishment incurred in respect of 
any offence committed against any enactment so repealed; or 

(e) affect any investigation, legal proceeding or remedy in respect of 
any such right, privilege, obligation, liability, penalty, forfeiture or punish- 
ment as aforesaid, 

and any such investigation, legal proceeding or remedy may be insti- 
tuted, continued or enforced, and any such penalty, forfeiture or punishment 
may be imposed as if the repealing Act had not been passed. 

8. (1) In any Bombay Act made after the commencement of the Act 
it shall be necessary, for the purpose of reviving, either 
Revival of repeal- wholly or partially, any enactment v liolly or partially 
ed enactments. repealed, expressly to state that purpose. 

(2) This section applies also to all Bombay Acts made before 
the commencement of this Act. 

(9) Where this Act or any Bombay Act made after the commencement 
of this Act, repels and re-enacts, with or without modili- 
Construction of cation, any provision of a former enactment, then references 
references to re- in any other enactment or in any instrument to the provision 
pealed enact- so repealed shall, unless a different intention appr; rs^ be 
meats. construed as references to the provision so re-enacted 

Non-Jebiors or debtors by or agairst tvhom no appUcation 
under S, 4 oan be made:-- A reference to S. 86 of the old Act 
•‘printed at p* 316 of the Commentary on the old Act will show 
that the said section contained temporary provisions so far as actions 
jby or against persons who not debtors under the old Act 
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or by or i^gainst whom no application under S. 17 of that Act 
could be made, were concerned. A reference to the first proviso 
to this sub-section shows that its operation is confined to the cases 
of those who are debtors and in respect of whose debts an application 
under S. 4 can be made. There is also no other provision in this 
Act on this subject. The right conclusion therefore is that this Act 
makes no provision specifically applicable to the cases of debts owed 
by them. It has however been made clear m the earlier part of 
the comments on this sub-section that the JJ* A. if. Act^ J 879 is to 
remain in force for a peiiod of throe years from 27th May 
1947 for all purposes. That period would be available for enforcing 
remedies under the said Act in respect cf the debts owed as well 
by non-debtors and debtors by or against whom no application 
can be made under S. 4 as by debtors by or against whom such 
an application can be made, for in the main provision there are 
no words of limitation confining its operation to debts owed by 
any particular classes of persons as there are in the first proviso. 

Sub-section {^) : « This sub-section is made up of 2 paragraphs, 
each containing a separate provision in a single sentence, and three 
provisoes. 

Paragraph 1 This paragraph contains a provision in clear 
cut terms that the Bombay Agricultural Lthtors Belief Act^ 1939 
is repealed. Since it does not mention any specific dale from which 
this provision is to take efiect, as does the main provision in 
sub-section (1) of this section, it must be deemed to have taken 
effect from 27th May 1947 on which this Act was first published. 

As to the legal effect of the repeal see the provisions of S. 7 
of the Bombay General Clauses Act, re-produced in the 

Commentary on sub-section (1) above. Keference miyalso be made 
if necessary to the judicial principles relating to such provisions 
given at pp. 314-15 of the Commentary on the old Act and the 
ruling of the Calcutta High Court cited in the CommenUiry ^ on 
B. 2 (0) of this Acb 
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References fa the Tepe ded Act in this r-^InspitG of the 
repeal of the Act of 1939, some of its provisions are found speciiieally 
incorporated in this Act by references thereto in ^ ^ii), 3 (iv), 4 
(1), ^5 (?:), (2) (iii) (e)\M {i) {iv) Explanation^ 53 (1), paragraph 2 of 

and provisoes 1, 2 and 3 to the prosont sub-section of S. 50. Such refe- 
rences have the cftecb of the revival of the repealed Act to that extent 
SS. 8 and 9 of the Bombay Geney'uL CloMses Aetp 1904 contain 
statutory provisions relating to such a revival and such referencep. 
They have been re-produced for ready reference in the (Commentary 
OB sub-section (1) above* 

Rut igraph ^ The provision in this paragraph is that ‘(ill 
Boards established under section 4? of the repealed Act shall be 
dissolved/^ Such language presupposes the issuing of a notification 
dissolving the Boards. So far as I have been able to ascertain none 
has been published in any of the issues oi \h% Bomhay Govern- 
ment Gazette published in April and May 1947. 

Rroviso 7:— This proviso provides that all the proceedings 
which may be pending before the Boards at the date of their 
dissolution under the above paragraph shall be continued by the 
Court having jurisdiction in that area as if they wore proceedings 
comraenced by applications made under S. 4 of this Act. 

It is clear that it does not provide for the continuance of 
any pending proceedings other than thoKse for starting which an 
application under section 4 of this Act could have been jnade had 
this Act been in force when they were started. 

Proviso (^2).— This proviso conuiins a sitoilar provision for the 
continuance of those appeals made under the repeiled Act which 
may be pending at the date of the coming into force of this Act. 

Note that there is a difference between the powers ol the 
Court in appeal under S., 12 of the old Act and those under S. 43 
of the present Act as explained in the Commentary on that section 
supra* I believe that by virtue of this proviso all the powers under 
Or. XLI in Schedule 1 to the Civil Procedure Code, 1908 can be 
exercised by the said Coprts*; ^ 
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rromso i^ ) :^^ proviso makes a provision for the enter* 

taininont and disposal of such appeals against the dechions, 
ortlors or awards made by the Boards till 2dth May 1947 
as could have been filed under the old Act within the prescribed period 
if this Act had not been paJ'sed. The right of appeal should accordiiig 
to it bo determined by a reference to the provisions of the old Act 
but the disposal of such appeals as are maintainable under them is to 
bo naade as if they were “appeals from decisions, orders or awards 
passed by a Court under this Act^% The above remark made as to the 
manner of disposal of pending appeals are therefore equally applicable 
to the appeals of t his class. 

The decisions, orders or awards against which appeals lay to the . 
District Court are those mentioned and referred to in S. 9 (1) of the 
repealed Act. The following decisions are specifically mentioned there- 
in, namely those made under S* 23 (3) and those dismissing an appli- 
cation under S. 35 (2). No order has been specifically mentioned 
or referred to therein. However if a party is aggrieved by an order made 
under any section whatever in any matter and ultimately an award 
falling in the category of those which are appealable, is made, aground 
of appeal referring to such an order can be added in the memo of appeal* 
See on this point the ruling of the Bombay High Court in Badtva 
hnamsaheb v Hiriyanna^^ wherein an appeal against an order 
disallowing a contention raised under S. 45 as to a transaction being 
in the nature of a mortgage although not apparently so was held 
maiutaiiiable and heard on the ground that the name of iLe transferee 
appeared in the award as that of a creditor to whom nothing was due, 
althougii S. 45 was not a sectionan order made under which was appeal- 
abie. The awards which were appealable under y. 9 (1) wore all except 
those <‘macle in terms of a settlement under S. 23 (4) or under section 
24 or under section 55"*- The only other sections under which awards 
could be made were S. 54 (1), and S, 55 (1) when the consent of 
creditors was not necessary and consequently could not have teen taken 
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Therefore all awards made under them were appealable and any 
interlocutory orders passed under any section of the Act such as SS* 
32, 39^ 40-46, 48-67, 74, 77, and 85 could have been made a ground 
of attack or defence in an appeal filed against any such award. 

For the lacuna as to the want of a suitable provision in S. 38 
(3) of this Act for the execution of awards made by the Boards and 
remaining partly or wholly unsatisfied see the Commentary on that 
section. Such a provision could have been made in this section by adding 
a proviso after proviso 1 or some suitable words in that behalf in that 
proviso itselfi It is a point for consideration whether this can be deemed 
to be unnecessary in view of the provisions contained in any of the 
clauses (c) and (e) in S. 7 of the Bombay General Clauses Act, 1W4* 


APPENDIX I 

the BOMBAY AGRICULTURAL DEBTORS RELIEF RULES, 19i7. 

^E.D.No. 4684/45;-In exercise of the powers conferred 
by section 55 of the Bombay Agrmdtural Debtors Relief 
Act, i9Ji-7 {Borax- XXVIII of 1947 \ and in supersession 
of the Bombay Agricultural Debtors Relief Rules, 19^1, the 
Government of Bombay is pleased to make the following 
rules : — 

COMMENTARY 

Introductory remarks It may bo recalled that S. 55 of the 
Bo^nhay Agricultural Debtors Relief Act, 194-7 confers upon the 
Provincial Government a power of a j;eneral character to make rules 
for carrying into eSeot the purposes of the Act by notilication in the 
Official Gazette and subject of the condition of previous publication 
from time to time, and in particular and without prejudice to the 
generality of the said provision power to make rules for ail or any 
of the purposes specified in clauses (a) to (/) in sub-section (2) of 
the said section. 

These Rules supersede those of 1841 made under- S. 83 of the 
Act of 1939. A reference to the note at p. 83 of the iKTEonucTiON 
to the said Act will show that they were amended several times 
as exigencies arose from time to time between 1-7-42 and 25-4-45. 
A further draft of the amendments proposed to be made as required 
by the amendments made in the Act by Bom. Acts VllI of 1945 
and II of 1946 was published at pp. 24-30 of Part IVB of the 
Bombay Government Gazette dated Thursday, 4th April 1940 under 
R D. Notification No. 394/45 dated 8lh March 1946 but they were 
not sanctioned till the Government decided in January 1947 to 

/This notification appeared at pp» 461'S2 of Pt iVB of the L'omba^ 
G0 icrnwent Gazette^ Extraordinary dated ^’atllrday, 19tJi July 3947. A drait 
of the rules embodied therein had been previously jublisiied at pp. 41^-39 of 
the same Fart of the Gazette^ Extraordinary dated Saturday, i2th July 1947 
.under Ef.JD. No* -4684/ 45 ol the same' date. ■ ■■ 
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replace the 1939 itself by a now one. This having boon 

done now, the Rules of 1941 are no longer useful and have 
hereby been superseded. / 

Compared with them these rules are simpler. Their number 
and that of the forrns prescribed by them are much smaller also. 
The old rules comprised 40 original and 2 subsequently added ones 
and the forms prescribed by them \vere 24 original and 1 subsequently 
added one The number of the present rules is 16 and that of the 
forms prescribed by them 12 only. This reduction is panly due to 
the transfer of jurisdiction under the present Act from the Board 
to the Court and perhaps partly to the possibility of the Bovibay 
Money-Uaders Aci, 1947 being likely to be put into operation in the 
near future. 

Bird’s eye-vieiu of the Rides and Forms: — It would be con- 
venient to the reader to get a comprehensive view of tiio rules, 
the forms prescribed by them, the sections of the Act to which 
they relate and the old rules and forms to whicli they correspond if 
they are arranged in the form of a comparative table. 1 therefore 
do so hereunder. 

COMPAEAITVE TABLE 


Numbers of the 
Kulos and 
Forms. 

Sections of 
ti h e A c t 
under which 
made. | 

Snbject dealt wiili. 

Corre.>pondfiig 
old Pules and 
Forms. 

IFs. 1-2. 


Preliminary. 

IPs !-2. 

ni’s. 3, 14-16. 

\ If a. K-12. 

2 (13), 54. 

Seasonal Finance, pur- \ 
poses and conditions, j 

ll’s. 2, S8-<0. 
2:;;-24. 

K. 4. F’s. J-3. 

i 4(1),S{2). 

Forrns o| applications. 

1 K’s. 16,IS.FV 1-3. 

irs.5-6. F’s. 4-5. 

‘,14 

Forms of statement. 

IPs 20, 21, 21 A, 
F’s. 6-7. 

IVs. 7-S. 


Valuation of property. 

U. 28. 

H. 9. F s. 6-7. 

32-33. 

Forms of awards. 

. B. 29. F’s. 9*10, 

in 10. F. 8. 

38 (3). 

Form of application for ] 
execution. / 

Id 

11 i). F. 9. 

4L47(>). 

Seile of property. 

3.0..F, 11, 

U 12. 

44. 

Eecovery of court-fee. 



K. 33. 

46. 

Procedure generally. 

B. 35. 



CLlll 


B’S. 1-2.] rules PHAMEL) UNUEU S. 55 OF THE ACT 

It is apparent from this table that no particular fornas have 
bojn prescribed for the following : — (1) notice and- statement under 
S. 5 (1); (2) award under S. 8 (4); (3) award under S. 9; (4) notice 
under S. 19 (2); (o) application under J?. 24 (2]); (C) notice under 
26 (1) and (2) and statements under S. 26 (3) and (4), and (7) notice 
under S. 28 (1). 

1. Short title These rules may be called the Bom- 
bay Agricultural Debtors Relief Rules, 194-7, 

2. Definitions: — lu these rules unless there is any- 
thing repugnant in the subject or context, — 

( j ) “ Act ” means the 'Bombay Agricultural Debtors 
Relief Act, 1947. 

(ii) “ Code ’’ means the Code of Civil Procedure, 1908-, 

(Hi) “ Form ” means a form appended to these rules; 

(etj) “ Government ” means the Government of 
Bombay; 

( » ) “ Section ” means a section of the Act; 

(n) Words and expressions used in the Act and 
not defined in these rules shall have the mean- 
ings assigned to them in the Act. 

COMMENTARY 

Headings of the rules The statement Short title between the 
figure “ 1 ” and the actual wording of that rule and similar statements 
between the numbers of the other rules and their actual wording 
constitute the respective hcadincs of those rules. They are like the 
marginal notes to the sections of the Acts and have the same force. 

Principles governing rules generally: — Rules made under an 
Act wofdd presumably be governed by the same principles as the 
Act itself. Therefore for any elucidation that may be found necessary 
see the Commentary under the headings Text of an Act and Freer 
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mble, at pp. 1 and VJ, respectively of the Commentary on this Act 
and pp. 2 and 5-i3 of that on the Act of 1939 referred to therein 
and for that of the AiitlioTitativcneBs of a Government Notification 
^00 pp. 21-22 of the latter. 

It should be particularly noted that neither the rules nor 
the forms can be made use of for interpreting^ tlie words of the 
statute to which they relatei. According to the view of the Calcutta 
and Lahore High Courts^ it is not the duty of the court to determine 
whether the rules made under an Act are fair or not. According 
however to that of the Rangoon and Aladras Hijh Courts^ such 
rules are enforceable only to the extent to which they are fair 
and reasonable and within the delegated authorit 3 % An elaborate 
discussion on this point will be found in the judgment of the Madras 
Court. When it is found that a portion of a rule is ultra vires 
but that which is not is capable of being separated from the former, 
effect must be given to the latter portion^. This is the well-known 
Doctrine of Severability referred to in the ruling of the Federal 
Court in the case of Bank of Commerce LtcL, Khtihia v. Kunjee 
Bibari Ear and others^. For a further elucidation of this doctrine, 
if necessary see the Commentary on Ordinance No^ XI of 1945 
at pp* 327-40 of that on the Act of 1933. 

Rule J That mentioned in this rule is the Short title of 
these rules. They have no other long or full title. 

Rule ^“Ihis rule is similar in nature to S. 2 of the Act 
and is worded in the same kind of phraseology. The whole of the 
Commentary on S. 2 of the Act of 1947 and the portions of that 

1. In re New Sind^'’ (A, L B. 1942 Sind 65, 71 ) Sarveshwav Ilao v. 
hmamake$hu‘ar Mao (A. I. B. 19 Jl Mad. 152, 153), a case under Mad. Act 
IV of 1838. 

2. Bijaynagar Tea Co, w Indian Tea Licensing Co7nmittec ( A. I, K, 1943 Cal. 
155, 159); Ismail v. Bisiriot Boayd, Eoshiarpur (A. I. B. 1944 Lah. 169, 170). 

3. Municipal Corporation of Man goon v. Sato Willie (A. I. B. 1942 Hang. 
70, 73); Madhat> Mao v. Vaiknnih Kamath (A. I. H. 1942 Mad. 466, 467-68). 

4. Narsinka Mafu v Brindahan BaM [ k , I U. 1943 Mad. 617, 6£2-23), 

' ^ 5. A. I. E 1945 F. C. 2, ' .. 
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on the same section of the Act of 1939 upto the point where the actual 
definitions are commented upon will be found useful in case of 
necessity. While making use thereof the distinction between an Act 
and a rule made under it should not however be lost sight of. 

The definitions given in clauses (i) to (v) of this rule are 
simple and sell-explanatory. As for the general provision in clause 
(c'i) it is similar to that in S. 2 (1-5) of the Act of 1947 and S. 2 
(10) of that of 1939. The major portion of the comments on them 
will therefore be found useful for eludicating any point arising out 
of its wording. 

8. Seasonal finance '. — The purposes, advancing of 
loans for which shall be “seasonal finance” within the 
meaning of clause (13) of section ‘2, shall be :—(*) raising 
of crops during the ploughing season, or later, ploughing^ 
sowing, harrovting, weeding, haivesting, purchase of seeds 
and manure; {ii) labour charges; iiii) transport charges; 
{iv) purchase of fodder; (®) intercultivating; {vi} threshing; 
(pii) hire or purchase of plough cattle and agricultural 
implements, iviii) maintenance of the debtor and his 
dependants and of his cattle and repairs to agricultural 
implements; (and) {ix) current expenses of running agri- 
cultural machinery, e. g. pumps or engines, including 
fuel charges. 

COMMENTARY 

Scoge. of the rule and change in the law A comparison of 
the definition of the expression “seasonal finance"' given in f?. 2 
(13) and the purposes mentioned in this rule on the one hand with 
the definition of the expression ‘‘ financing of crops " given in S. 2 
(7) of the, old Act and the other purposes mentioned in rule 3 
of the old rules, shows that the wording of clause (i) has been 
adopted with a slight variation from B. 2 (7 ) of the old Act upto 
the point from where the provision for prescribing other purposes 
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by a rule begins, and that the purposes mentioned in clauses (iv) 
to (ix) of this rule are the same as those mentioned in the old 
rule 3 with very slight variations in the wording of clauses (vii) 
and {viii)^ 


The changes made while adopting the wording of S. 2 (7) 
of the old Act for clause (i) are merely the insertion oi the conjunction 
** and between the words seed and manure ” and the elimination 
of the comma which existed after the word seeds These changes 
were grammatically neccssaiy and make no change in the sense 
of the clause* That made while adopting the relevant portion of 
the old rule 3 for the wording of clause (yii) is the insertion 
of the word plough between the preposition of and the noun 
cattle This change has the eSoct of confining the definition of 
seasonal finance so far as the purchase of cattle is concerned 
to such cattle only as are used for ploughing purposes and for no 
other purpose such as stock-^hreeding or dairy-faiming. That made 
in the relevant portion of the old rule 3 for the purpose of clause 
(viii) is the insertion of the words the debtor and his dependants 
and of his” between the preposition *• of” and the noun cattle \ 
This is an important addition enlarging the scope of the loans for 
seasonal finance so as to bring the purpose of the maintenance of 
the debtor and his dependants within it. It is a very wise enlargement 
of its scope because the Eeview Committee appointed in 1943 had 
found that owing to the absence of any provision in the Act or 
the Eules as they then were for the taking of loans by a debtor 
for the maintenance of himself and his fixmily and for meeting other 
social needs, those who were parties to proceedings or to unsatisfied 
awards made by some of the Boards, were being per force driven 
to take loans at exorbitant rates of interest and on personal security 
from Pathan moneylenders who relied upon coercive methods for 
the recovery of their dues and the purpose of the Legislature in 
passing the Act was being thereby defeated. I would Have wished 
that the Collector having been empowered by rule lo to fix maximum 
amounts for the purpose of such loans, even loans for social needs 
according to the customs prevalent in the communities to which 
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the debtors belong had been brought within the scope of the 
loans authorised under S. 54 of the Act. 

This rule is exhaustive of the purposes for -which loans of this 
nature can be advanced because the further provision in the old 
rule 3 beginning with the words “Such other purpose etc. ” has 
not boon incorporated in the present rule. 

This rule and rules 14- io 16 and forms 10 to 12 This is a 
rule defining the purposes referred to in clause 13 of S. 2 of the 
Act, hales 14 to 16 and Forms JMos. 10 to 12 relate to the same 
matter, namely loans to be advanced for seasonal finance and matters 
subsidiary thereto. They will be commented upon at their proper 
place hereafter. 

4. Applications under siih-section {!) of section 4 and 
sub-section (1) of section 8 : — Applications under sub-section 
(1) of section 4 shall be in Forms Nos, 1 and 2 and 
applications under sub-section (1) of section 8 shall be 
in Form No. 3. They shall be presented to the Court 
during office . hours by the applicants personally or shall 
be sent by registered post addressed to the Court and 
shall be received by the Civil Judge or by such person 
as may be authorised by him to receive them. 

COMMENTARY 

h’cope of the rule This rule in ihe first place provides for 
the forms in which applications for the adjustment of debts and 
for recording settlements can be made and secondly, it prescribes 
how such applications should be filed, it leaves it to the discretion 
of the applicant concerned whether to present his application personally 
or to send it by registered post to the address of the Court. In 
the former case it directs that personal presentation should be made 
during the office hours of the Court and in the latter that applications 
sent by registered post should be received either by the Civil Judge 
concerned personally ;or by any person authorised by him to do fo 
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oa his behalf. Although the word person has been used here ^ 
it is only a responsible officer of the Court such as the Clerk of 
the Court or the Nazir of the Court or any senior member of the 
clerical establishment of the Court who can be so authorised because 
it is a responsible duty. 

^Forms Nos» 1 and g:— Form No. 1 is so worded as to be 
capable of being used by a debtor-applicant. It consists oi 5 para- 
graphs besides provisions for stating the address of the Court at the top 
and the marking of the date of making and the making of the 
signature of the applicant at the end. Paragraph 1 requires the 
applicant to state his name, fathers name, caste, place oi residence, 
ago and occupation. Paragraph 2 requires him to state the amount and 
other particulars of the debts sought to be adjusted. Paragraph 3 requires 
a statement of particulars as to his property including debts due 
to him, divided into three classes, namely :—'(«) immovable property^ 
Q)) movable property ( including cash ) and (c) claims due. Paragraph 4 
necessitates particulars to be given as to any of the properties mentioned 
in paragraph 3 that may have been transferred to another person 
or encumbered with a debt* Lastly, paragraph 5 contains the form 
of a declaration required to be made by the applicant as to the 
truth of the particulars given in the preceding paragraphs* In addition 
to such a declaration there is a form of a verification similar to 
that to be made below plaints in civil suits and it is intended to 
be signed and dated separately. Below the verification there is a 
note for the guidance of the applicant as to what further particulars 
should be given in the case of there being a debt due under a 
document in which arrears of interest had been added to the principal 
amount advanced. 

Form No. 2 consisting pf 3 paragraphs only is so worded as 
to be capable of being used by a creditor-applicant After stating 
the address of the Court, he has in paragraph 1 to give the same 
particulars about himself as the debtor has to do, in paragraph 2 
he has to give those as to his own claim or claims and in paragraph 3 
those about the debtoi^s property so far as they are known to him, 

re-printe*t* Bee ii^owever the comparative notes at the .en4 hereof. 
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divided into three d asses, namely (a) immovable property; (?;) 
movable property and (c) other income, if an]^ 

This too is intended to be signed and dated and also verified 
and dated over again like the previous form and has a note similar 
to the one under that form, 

"^Forni No* S This form is so worded as to be capable of being 
used either by a debtor or by a creditor. Besides the usual provisions 
for giving the address of the Court, the date of making and the 
signature of the applicant and the usual verificaticn clause it has 2 
paragraphs. In the first of them the applicaiit is required 10 fill in 
the usual particulars about himself and in the second he has to state 
particulars about the debt settled and the terms oi the settlement 
agreed to between him and the other party. 

Manner of puhlicaiion of general notice under sec- 
tion 24 i— The general notice under clause (b) of section 
!4 shall be published by aflfixing c(»pies cf it at the 
offices of the Court concerned and of the Manilatdars 
or Mabalkaris of the taluk as or petas conceiiied. Such 
notice shall state that the list of debters, who have made 
appHcalions for adjustment of debts or against whom 
applications have been made, will Le available for in- 
spection at all reasonable times in the Court* 

6. Fo7^m Of statement under section 14 : — The statement 
which a debtor or ci edit or is required to submit under 
section 14 shall be in Foim Ko* 4 or 6 as the case 
may be* 

COMMENTARY 

Scope of the rules -S. 14 of the Act requiics the Court on 
receipt of an application under S. 4, thereof to give a notice to the 
debtor and to every creditor unless he himself is the applicant requiring 
him to submit a statement in a prescriled form wiiLin one mouth and 
also to publish a general notice to that cfiect. The proviso to the 

^ Hot rfe-prmteh ko werer, the' c^'inpata tire notes at the end heixof. 
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section empowers the Court to extend the said period if good and 
sufficient cause for not filing the statement in time is shown to it. Rule 5 
prescribes the manner of publication of the general notice. It is that 
copies of the notice should be affixed at the offices of the Court 
concerned and the principal revenue officers of the territorial units, 
whether a taluka or a peta, in which the debtor and the creditors 
concerned may be residing. Besides prescribing the said method it 
directs that such notice 'shall contain a statement that the list of 
debtors who have made applications under S. 4 or against whom such 
applications have been made will be available for insp ection at all 
reasonable hours at the office of the Court. Rule 6 prescribes the 
forms which are to be used by the persons served with notices. 

*Forms Nos. 4- and 5 r— Form No. 4 has been so worded as to 
be capable of being used by a debtor and Form No. 5 so worded us 
to be capable of being used by a creditor. The former has two 
paragraphs, the first of which requires a statement similar to the one 
in Form No. I as to the debts due by a debtor and the second similar 
to the one in the same form as to his property including claims, and 
portions of his property transferred or encumbered. Form No. 6 
similarly resembles Form No. 2 so far as it requires particulars as to 
creditor’s claims against and the property of the debtor so far as they 
are known to the creditor. Both the forma are required to be signed and 
verified and contain the same note at the end as do Forms No. 1 and 2. 

7. Manner of determinxng the mine of dehtoi''s fvoperiy 
under mh- section {l) of sectioned . — [i) For the purposes 
of sub-section (1) of section t9, the value of the debtor’s 
movable and immovable property shall be determined by 
the Court in the manner specified in sub-rules 'ii) and (m). 

[ii) Immotahle properly : — The Court shall deter- 
mine the value of any immovable property by taking 
into consideration — {a) the bona fide sales and leases of 
the property in question during the preceding twelve 

• Not reprinted. See ko’wever the Of^mparative notes at the end hereof. 
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years; (5) the sales and leases of sinailar pro- 

perties in the neighbourhood during the preceding twelve 
yeais; and (c) the valuation of the property in question 
made by the Land Valuation Officers appointed by 
Government in this behalf. 

(m) Movable properly \~lhQ Court shall determine 
the value of movable property by taking into considera- 
tion the valuation of the property in question made by 
the Land Valuation Officers appointed by Government 
in this behalf and also by questioning the parties con- 
cerned and by making such other inquiries as it may 
think fit. 

8. Manner of determining the market value of debtor's 
property under sub-section (f) of section 29 t — For the pur- 
poses of sub-section (4) of section 29, the market value 
of the debtor’s lands, which under any law for the time 
being in force, are not transferable or alienable except 
with the previous sanction of the Collector or the Provin- 
cial Government, shall be determined by the Court by 
taking into consideration— (a) the bona fide sales and 
leases of the lands in question during the preceding 12 
years, if any, and (b) the bona fide sales and leases of 
similar lands in the neighbourhood during the preceding 12 
years after ascertaining the valuation of the lands in 
question from the Mamlatdar of the talnka or the 
Mahalkaii of the peta concerned. 

COMMENTAKY 

Scops of the rules : — It may be recalled that S. 29 of the Act 
has been sub-divided into 4 sub-scctions. The first thereout makes a 
general provision as to the determination of the value of the debtor’s 
property of aU sorts in the prescribed manner, i. e. to say, in the 
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manner which may be prescribed by a rule or the rules which may be 
made in that behalf. Rule 7 prescribes that manner. That rule is 
sub divided into 3 sub-rules* The first thereout makes acrain a general 
pimvision for the determination of tiio said value as specified in the 
next two sub-rules. The second lays down the method to bo adopted 
for the evaluation ot immovable property and the third that lobe 
adopted with respect to the evaluation of movable property. These 
sub-rules are simple and therefore need no explanation. 

The fourth sub-section of S. 29 directs the Court to ibilow the 
manner that may be proscribed for the evaluation oi the lands which are 
not transrerrabie or alienable without i ho sanction of the Collector 
‘ or the .Provincial Government. Rule 8 prescribes that mamien 

When the two rules arc compared ii appears that the methed of 
ascertainin'^ the market value of the latter class of lands is the same as that 
of determining the value of the other immovable property of the debtor 
with this difference only tliat (a) vheroas in the former case the 
Court has first to ascertain the valuation of the lands in question 
from the Mamlatdar of the taluka or the Mahalkari of tlio pel a in 
which they are situated before taking into coiisideration the sales and 
leases of similar lands in the neiglibourhood during the preceding 
12 yeirs, in the latter case it can take such (locumcnts into considera- 
tion at any time and (/p whereas the Court has to cotisidor the view 
of the revenue department oiiicer in the former case it has to consider 
that of the Land Valuation Officer for the area in the latter. The duty 
to consider the sales and leases of the property in question during the 
preceding 12 years is common to both. 

9# Forms of award : — ( i ) The award under section 
32 shall be in Form No. 6 and the award under sub- 
section (2) ot section 33 shall be in Form No. 7. 

(n) The Court shall sind a copy of the award 
passed under sub-section (2) of section 33 to the Primary 
Land Mortgage Bank concerned or the Bombay Provin- 
/cial Co-operative Land,,:Mortgage Bank Ltd., as the 
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of the rule ; — llie Act provides for making awards under 
four sections ramely S, 8 (4), 9, 82 and 83 (2). The first thereout is 
an award hased on a settlement made without any of the parties 
coming to ti e Court before it is effected, the second on one made 
duriiif? the pendency of a proceeding: for the adjustinent of debts^ 
the third and ffiirth a'O both made after accounts are made up 
under S* 22 and scaling down of clebts^ if necessary, is made under 
S. 81 but as between them irder se there is this difference that 
awards are made under S. 32 in all the contested cases except ihcse 
which fall under S, 88 and the latter are those in which the amounts 
of the debts i;s scaled down exceed half the value of the immovable 
properties of the debtors concerned. This rule provides for the 
makiri:^ of the awards of the two latter sorts only and prescribes 
the appropriate forms therefor. 

^Form Fo* 6 : — This form is the same as Form No, 9 prescribed 
by the old’ rule 29 with only the formal changes required by those 
in the numbers of the relevant sections and the tr/msfer of jurisdictb n 
under the Act from the Board to the Court, li is in 3 paragraphs 
and has two Schedules, A and 13, appended thereto, I'he note at 
the end contains instructions as to the particulars to be mentioned 
in the Schedules. For any fiuther explanation of the form, if necessary, 
sue pp, 281“"S8 of tlie First Edition of the Commentary on tlio 
Act (;f 1939. 

Form No. 7: — This is an adaptation of Form No. 10 prescribed 
by the old rule 29 with such variations as the amendment made 
in S. 55 of the old Act while re-onacung it as S, 33 of this Act 
required. The paragraphs tiicrein have not been numbered. However 
the first three sentences constitute paragraph 1 of the preamble 
and the second contains the specific directions to be oiven in such 
cases. These directions are contained in its four sub- paragraphs (a) 
to {dy (aj thereout contains a direction to the bank concerned to 
pay the amount in cash oi in government-guaranteed bonds as desired 

ttie eompftmUve liotes t'}i0 e'nct liWeof^ 
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by the creditors, (6) one to the debtor to pay the amount in certain 
instalments with interest at a prescribed rate to the bank concerned 
and that to pay court-fee to the party held liable for it while 
('?) contains the form of a declaration of a charge for the said 
amount on all the immovable property of the debtor as described 
in col. 4 of the annexed Schedule. 

The old From No. 10 had two Schedules, the second of which 
related to the property charged with the debt due to the bank. The 
only Schedule to this form is the said second Schedule simplified. 
Besides the usual remark-column at the end it has 4 columns I fail 
to understand why the serial numbers, names and addresses of the 
original creditors and the amounts payable to them are required to 
be stated individually though they are to be paid off and the charge 
is to be created in favour of the bank making payment to them. 

NOTE.-This rule does not like the old rule 29 (2) provide for 
making use of Form No. 6 for the awards to be made under SS. 8 
(4) and 9. 

10. Applicatiumind^r clause i), sub- section (5) of section 
55 Application under clause (i) of sub-scction (3 of 
section 3S shall be in Form No. h. 

COMMENTARY 

Scope of the rule : — ^There is no rule among the old rules to 
which this can be said to correspond. That is so because whereas the 
olds. 63 contained a general provision for the execution of all registered 
awards as decrees of the Court S. 38 ( 3 ) contains a provision only 
for the recovery of an instalment due under an award which has 
fallen in arrears. 

Frmn No. 8 : — This form is so worded as to be consistent with 
the latter provision and only requires the name etc. of the applicant, 
the number and date of the award, the name of the debtor and the 
month and year in which the instalment had become due to be stated. 

11. Procedure when a debtor's property is ordered to 
be sold under section kl or subsection if) of section 47 1 — 
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( i ) Every sale of property, whether moveable or immo- 
veable, under section 41 or sub-section (2) of section 47 
shall be held by an officer of the Court in accordance 
with the procedure laid down for the sale of such pro- 
perty under the Code. 

(ii) A certificate in Form No. 9 shall be issued to 
the purchaser of property by the officer conducting the 
sale under this rule. 

COMMENTARY 

ycope of the nde This rule prescribes the manner of conduct- 
ing the sale of a debtor’s property, wholly or partly, ordered by 
the Court under S. 41 relating to an order for an interim sale or under 
S. 47 (2) relating to an order for the sale of the property of a debtor 
after he is adjudicated an insolvent. The Code here means the Code 
of Civil Procedure, 1903 as defined in R. 2 (ii). Under the corres- 
ponding old R. 30 it was the Collector on whom the power to conduct 
an interim sale under S. 66 of the old Act had been conferred expressly 
and that under S. 68 (3) of that Act had been con'.erred upon him 
impliedly. By tfiis rule it is conferred upon an officer of the Court who 
is usually the Nazir. 

t orm No, 9 : — This form of a certificate of sale is the same t s 
the old Form No. 11 with the omission of the word Collector and 
the substitution of the words and figures fl or sub-section (^) of 
section IN for the figure 66 and of the figure 1947 for the figure l9<-,9. 
It is intended to be signed by the officer conducting the sale instead 
of by the Collector agreeably to the provision in the rule. 

12. Recovery of court-'fees court-fees payable 

under sub-section (I) of section 44 shall be recovered as 
arrears of land revenue. 

COMMENTARY 

Scope of the rule This is a new rule providing for the recovery 
of the court- foes payable as per the provisions of S. 44 (1) as arrears 
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of land reTOiiuo, which havo priority over the other debts, if any, duo 
by the person liable to pay them. 

! 3. Procedure m Code to he followed generally : - 1 n 
respect of any matter for which no provision is made 
in the Act or these rules, the procedure laid down in 
the Code shall, so far as may be, be followed by the 
Court in the proceedings before it. 

COMMENTAPA 

Scope of the rale : — This nilo takes the place of E. 35 of ibc old 
rules and is in the same terms except that the words i/ie Act or these 
have been substituted for the article the occurring between the 
words in and rules and the word Court has been substituted for tlse 
word Board. It is clear and therefore needs no explanation. 

14. Conditions subject to which authorised persons may 
advance /oa?2S;— The authority under section 54 to any 
person to advance loans to debtors who are parties to 
any procei dings ui'.der the Act oi' in respect of whose debts 
an adjtistment has been made under the Act (herein- 
after referred to in this rule as the authorised person), 
shall be in Fonn Ko 10. It shall not be granted except 
on the following conditions : — 

( i ) Purposes for which advances may he made and 
maximum limits of such advances •. — The authorised person 
shall not advance loans to any debtor except for the 
pui'pose of seasonal fir.ai-ce not exceeding the maximum 
limits which the Collector has fixed in this behalf under 

The authorised pel sou shall not know ingly advance 
any loatr to any debtor wbb had previously taken a loan 
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from another authorised person unless such previous loan 
has been fully paid or unless he (the authorised person) 
agrees to discharge the liability of the debtor in respect 
of such previous loan. 

iii) Authoriisd ferson not to withold permissvM for 
sale of crops or produce The authorised person shall 
not unreasonably vpithold permission recjuired by a debtor 
under sub-section (1) of section 53 for sale of the stand- 
ing crops or the produce of bis land and if the auihorised 
person himself buys the crops or produce he shall pay 
the debtor the price thereof at the market rate. 

(Hi Duty of authorised person to maintain and furnish 
accounts (a) The auihorised person shall keep regularly 
in Form No. 1 1 a separate account of each loan advanced 
to a debtor : 

Provided that where the loans to any debtor are 
advanced on a current account, the authorised person 
may keep one account of all transactions relating to 
.such loans. 

Explanation •.— 'Eov the purposes of this clause the 
term “current account ” includes, in the case of barks, 
accounts relating to overdrafts, cash credits and pro- 
note accounts, which are maintained in the form of 
current accounts. 

(b) The authorised peison shall, within one month 
after the expiry of every year supply every debtor a full 
and correct statement of accounts signed by him or his 
agent. Such statement of accounts shall show all trans- 
actions entered into during the year and the balance 
outstanding on account nf each loan on such date as 
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Government may prescribe either generally or for a 
particular area and shall contain particulars as in Foim 
No. 12 : 

Provided that where the loans are advanced on a 
cuirent account, it shall be sufBcieiit to furnish particu- 
lars of the balance due on the whole of such account 
on the prescribed date. In the case of banks, the require- 
ments of this clause shall be deemed to have been complied 
with if a full statement of accounts has been supplied 
to the debtor by means of a pass-book or otherwise from 
time to time throughout the year and intimation is given 
within one month after the expiry of the year of the amount 
of the balance remaining due on the prescribed date. 

^ of accounts shall l e furnished 

to the debtor by registered post and an acknowledgment 
obtained thereof at the cost of the authorised person. 

{it) Bate and calculation of interest — {a. The autho- 
rised person shall not charge or recover interest at a 
rate higher than the rate notified by Government under 
rule 16. 

(b) If any repayment is made in respect of a loan 
interest on such loan shall be calculated up to the date 
of such re-payment; and if the loan or any part of it is 
outstanding, interest shall thereafter be calculated only 
on the balance of the principal still outstanding. 

(®) Inspection of accounts to he allou'edi—T^he authorised 
person, unless specially exempted by Government, shall 
allow such officer as may be appointed in this behalf by 
Government to inspect the accounts maintained by him. 
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(m) Penalty Jor mn~compliance with conditions men- 
tioned in Government may in its discretion 

cancel the authority granted by it for breach of any of 
the foregoing conditions or for any other reason. 

15. Collector to fix maximum limits up to which advance 
may he madex — The Collector shall, by notification in the 
Official Gazette, fix maximum limits up to which persons 
authorised under section 54 may advance loans to debtors, 
who are parties to any proceedings under the Act or 
in respect of whose debts an adjustment has been made 
under the Act, for seasonal finance once a year. Such limits 
shall come into force from the 1st day of the month 
next to that in which the notification is published by 
the Collector and shall remain in force till the end of 
the month in which a fresh notification is published by 
the Collector in the next year. Such limits may be fixed 
separately for different crops and for different areas, 
having regard to the seasons and nature and producti- 
vity of crops. 

16. Government to fix maximum rates of interest : — 
Government shall, from time to time, by notification in 
the Official Gazette, fix a rate of interest not exceeding 
six per cent, per annum, at which loans for seasonal 
finance may be advanced by persons authorised under 
section 64. 

COMMENTARY 

Scope of the rules and changes in practice Rule l^* pre- 
scribes the conditions subject to ■which the authority to advance loans 
for seasonlil finance can be granted, Rule 15 authorises the Collector 
to fix the m a ximum limits up to which they can be advanced in 
each year which may vary with crops and areas and Rule 16 
authorises Govermnent to prescribe the maximum rate of interest, not 
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exceeding 6 per cent. These rules are the same as Eules S8 to 40 of 
the old rules with certain formal consequential chances and some 
material changes. Those of the former class in rule 14 are; — (1) the 
substitution of the figure 54 for the fi: 4 ure 78 after tr.e word 
section and of the figure 10 for the figure alter the words Fooin 
N'o* in the main provision in ruJe 14; (2) that of the figuio 15 for the 
figure 39 after the word ru/e in clause (?) thereir.; (o) that ot the 
figure 53 for the figure 77 in clause (ii) therein; (*-1) that of tlie figure 
11 for the figure ^3 after the words No> in clause {Hi) (a) 

therein; (5) that of the figure 1^ for the figure ^4 after the words 
Form No* in clause (Hi) (h) therein and (G) that of the figure 16 for 
the figure 40 after the wnrd rule in clause (iv) therein. A chrnge 
of the same class in (3 15 is the substitution of the figiiie 54 for 
the figure 78 after the avord section* Lastly, one of tl o same class in 
rule 16 is the substitution of the figure 54 for the figure 78 after the 
word 

The material change in ruh 14 as compared with the old rule 
38 is the substitution of the words seasonal finance for the words 
financing of crops oGCurnivy nilQv the words exce^jt for tie '(.urpose 
of in clause (i) therein. Those of the same class in rule 15 as compared 
with the old rule 89 are.— (1) the words in theonordh of J\! arch each 
yem\ and tb.e comma which existed in the latter Ictwnon tie word 
shall with a comma, and the words hj noiijicaVton etc* have been 
omitted and (2) the words financing of crops during the period 
betvjeen 1st April of that year and 3 1st March of the folloiving year 
which existed at the end of the first sentence have been substituted 
by the words seasonal finance once a year* Those of the same class 
in rule 16 which takes the place of the old rule 40 are :—( 1 ) the 
substitution of the word six for the word twelve which occurred after 
the words not exceeding and before the words per cent and (2 ) that 
of the words seasonal finance for the words fimancing of crops which 
occurred after the word for and before the words may he advanced* 

These rules and rule 3 v — Thso rules relate to the same subject 
as Eule 3 which defines the purposes for which loans can be advanced 



14-16.] RULES FRAMED- ■■UNDER S. 55 OF THE ACT , CLXXI 

Legal ■elfects of the material oKangesi--^ effects of tlie 

material changes are:— (1) that no aiithoiity will hencefoinvard 
granted under 8. 54 read with S, 2 (IS) and rule 14 for advancing loans 
for the financing of crops as defined in S. 2 (!) of the old Act but it 
will bo granted for advancing them only by way of seasonal finance as 
defined in S. 2 (13); (2) the maximum limits fixed by the Collector by a 
notification in the Gazette under rule 15 will coma into force from the first 
day of the month next to that in which the notification is piiblished by 
the Collector and will remain in force till the end of the month in 
which a fresh one is published by him in the next year and he will 
have sirfricient discretion to choose the dates of the publication there- 
of in the two calendar j^ears concerned and (3) the maximum rate 
of interest to be fixed by Government from time to time under rule 
IG will be six instead of twelve per cent, per annum. 

‘^Forms Nos, 10^ 11 and F'orm No. 10 is the principal form 
prescribed by the main provision in rule 14 for the nature of the 
authority to be granted under S. 54. Forms Nos. 11 and 12 are 
subsidiary thereto^ for, No. 11 which is precribed by clause (iii) 
(g) in that rule is the form in which the authorised person is 
required by the authority to keep an account of his dealings and 
No. 12 prescribed by clause (iii) (6) in that rule is that in which 
he is required to furnish a statement of his dealings with him to 
each debtor every year within one month of the expiry of the year 
of the account- 

These forms are the same as Forms No. 22 to 24 prescribed 
by the old rule 38 with such variations as were reqiiued by 
the changes made in that rule while re-framing it as Eule 14 terein* 

8. of of the Act, Rules 14 to 6 and Bom* Act XX XL of 
194:7:-& 54 of Bom. Act XXVIII of 1947 and Eules 14 to i 6 
of the rules made thereunder introduce, so far as the persons 
advancing^ loans to debtors who are parties to proceedings under that 
Act or against whom awards have been made under it are concerned 
the system of the licensing and registration of money-lenders and 

re-printed* See iiowev# the AM'itional notes at the end, " 
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impose on them the duty of keeping and rendering accounts 
which are provided for in SS. 6 to 9 , 18 and 19 of the. Bombay 
Money-le7iders Act 1946^ (Bom. Act XXXI of 1947 *). That Act is 
likely to be put into operation throughout the Province at any 
time by a Government notification published in the O^ciaZ Gazette^ 

, When put into operation it will serve to prevent the unlawful practices 
now indulged in by some unscrupulous money-'lenders and thus 
ensure the permanence of the relief granted under the provisions 
of this Act* S, 38 of that Act itself leaves unafiected any of 
the provisions of Bom. Kot XXVlIl of 1939 and does not permit 
any Court to entertain or proceed under this Act with any suit 
or proceeding relating to any loan in respect of which debt adjustment 
proceedings can be taken under the said Act.” This saving section 
must, according to the provisions of S. 9 of the Bombay General 
Glauses Act^ 1904 ^low be construed as referring to Bom. Act XXVIII 
of 1947 which repeals the said Act of 1939. 


FORMS PRESCRIBED BY THE RULES. 


Introductory Remarks A reference to the Introductory Re- 
marks made under the Preamble to the preceding rules will show 
that the total number of forms prescribed thereby is 12 only. That 
to the Gomparotive Table comprised in the Bird^s lye-vietv of the 
Mules and Forms given thereafter will further show that the said 
forms have been prescribed by the following rules, namely :™-E. 4r- 
Fs. 1“3, RV 5-6“Fs. 4-.5, R* 9-Fs. 6-7, R* 10-F. 8, R* 11- 
F. 9, Fs. 3 and 14-16, Fs. 10-12. 

Comparative study of the Forms: — A comparison of the said 
forms with those prescribed by the old rules shows that whereas 
out of the latter Nos. 1-3, 9, 10, and 22-24 have been prescribed 
over again with suitable modifications, Nos. 5, 6, 7, 8, 12 and 13-21 


*This is so in the authorised text of the Act published at pp. 296-SiO of 
Pt. IV of the Official Gazette dated Slst May 1947 after haying recieved the 
assent of the Grovernor-General on i7th May 1947, 
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have been dropped altogether and Nos. 4-5 and 8 of the present 
forms are entirely new. Owing to the necessity to economise the 
use of paper, I propose to re-print here only those forms which 
are entirely new and those in which the modifications are so far rea- 
ching that no adequate idea thereof can be formed from such compara- 
tive "notes as I make with respect to the remaining forms.* 

Form Mo. 1 {Rule S) ^-This form is the same as the old Form 
No. 1 with only the following formal changes, namely ^-(1) It bears 
the address of “The Court of the Civil Judge Division” 

instead of that at “The Debt Adjustment Board, taluka 

district..... (2) In paragraph 1 the reference is to “S. 4 (1) of 
the B. A. D. R. Act, MT' instead of to “S. 17 (1) of the B. A. 
D. It Act, 19S9 (3) The words “ as required by section 22 (1) 

(a) to (</) ” ^vhich existed between the word “ particulars ” and the 
words “of all debts due from me” have been dropped. 

The remaining contents of this form are the same as those 
of the old one. 

Form No. ^ {Rule 4) This form is the same as the old 
From No. 2 with the same formal changes as are mentioned in 
the case of Form No. 1. 

Form No. S {Rule Jf) r— This form is the same as the old 
Form No. 3 with the same kind of changes in the address and 
references to the section and sub-sections and the Act as are noted 
with reference to Form No. 1, the section and sub-section substi- 
tuted here being 8 ^1)? and 8 of the B. A. I). R. Act, I91fl* 

Forms No. 4 and 5 {Rule 6) The old rules did not prescribe 
any form of the statements to be filed by the debtor and the creditor 
or creditors in response to a notice served under S. 31 of the old 


*All these old forms will he found printed at pp, 298-325 of the first edition 
o| tfie Coininentary' on Boihjjj'Aet XXfXJI of 
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':AcW These : ruieS', howe Nos, 4 and 5 of .' tlio 

statements to be filed by them in response to a notice served under 
the corresponding section 14 of the Act of 1947, These forms are 
the same as Forms Nos. 1 and 2 with the following formal cltangos 
made therein 


Form No, — (1) The address of the Court and the fiist j 
paragraph are dropped; (2) The second paragraph has the following 
introductory sentence in place of the similar sentence in Foira 
No, 1, namely: — 1/ ^Amount and Particulars to be submitted by 
a debtor under section 14 of the Bombay AgricuUihral Pebtors 
Relief Act, 1947 including those mentioned in section 3 of the Act/" 

(3) The introductory sentence in paragraph 2 which takes the 
place of paragraph 3 in Form No. 1 is Particulars of debtor’s 
property including claims due to the debtor/^ (4) The introductory 
sentence of paragraph 3 which takes the place of paragraph 4 in 
Form No. 1 is the same with the concluding wmrds ‘forre as follows"" 
dropped. The substantial portion of the form is the same as that 
of Form Ng. .1. 

Form 5:— This form is the same as Form No. 2 with 
the same kind of unimportant changes in the wording of the initial 
sentences but the particidars required to be supplied are the same 
in both. 

Form No, 6 [ Rule 9 ( i ) ] •.'—This form is the same as the old 
Form No. 9 with only the formal changes of the kind noted in 
connection with Form No* 1, Thus ‘^section 32"" takes the place 
of section 54 "" the year 1947 that of the year 1939 after the 
name of the Act and the word Court "" that of the word Board in 
the heading. (2) The year after the name of the Act in the first 
paragraph is changed from “1939” to “1947’'; (3) In the second 
paragraph “section 54” has been changed into “section 82’’; (4) 

In the third paragraph “section 28 (2)” takes the place of “soction 49”. 
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:FORMNo.:7«- 
[See Eiile 9 (i)*] 

A liter cl tinder seMion S2 (S) of the Bombay Agricidtural 

Behtors Melief Actf ¥M7. 

Proceeding No« , of lOi, . 

Award ofCoiirt... 

Whereas on an application made under ‘the jBom5a^ Agricultural 
Dehtors Relief Act^ for the adjustment of debts of 
resident of (hereinafter referred to as the 

said debtor)^ this Court has determined under the pro-visions of the 
said Act the total amount of his debt as scaled doAvn under section 31 
of the said Act? 

And whereas the creditor(s) mentioned in the Schedule hereto 
annexed haS/'have all agreed to the further scaling down of the debts 
under sub-section (/) of section 83 of the said Act? 

And whereas the said debtor has not paid tl;e (unouiit of the debt 
as finally scaled down within the period fixed by the Court and has not 
produced the creditor's receipt for the payment thereof ? 

It is hereby directed under sxib^section {fA) of section §3 of the 
said Act that — 

. * .Primary Land Mortgage Bank 

^ ^ t Bombay Provincial (Jo-operative Land Moftpi^llaiOE^lAd. 

at I-. 

shall pay the said creditor(s) in cash the amount of debt as finally 
scaled down under section 31 or section 83 (i)^ as the case may be, or 
if the creditor(s) so desiros/desire, issue to him/ them bonds Issued by 
the Bombay Provincial Co-operative l.and Mortgage Bank, Ltd* and 


* Name of Bauk, if any* 

t To be retained only if there is no Primary Land Mori gage Bank in the area, 
$ Name of pi aoe where Bank isrsitnaf^d.p, ^ A; \ 
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guaranteed by the Provincial Government, in full satisfaction of all the 
debts due to him/them from the said debtor 5 

(6) The said debtor shall pay to the said Bank a sum of Es. 
with interest at the rate notified by Government from time to time in 
that behalf under sub-section (3) of section 33 of the said Act from the 
date on which the said Bank pays the creditor(s) the amount of debt 
due to him/them or the date on which the bond(s) is /are issued, , as 
the case may be, till the amount of the debt is paid in full by 

§ annual instalments of Rs, each, the 

first instalment being payable on 

(c) Rs. shall be paid as court-fee by and Es. 

shall be paid as costs by 

to , and 

(d) all the immovable property of the said debtor, described in 
column 4 of the Schedule hereto is hereby charged in favour of the 
said Bank until all the instalments mentioned in paragraph (6) are 
fully paid up. 

Division, 



Schedule. 



Amount of debt Description 
as finally and full 

Serial Name and address of the determined by particulars of Remarks. 
No. creditor. the Court to be all the immov- 


payable to able property 

each creditor. of the debtor. 



§ Here mention number of anuttal iustalments* 
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FOBMNo*8. 

(See gule 10.) 

■To, 

The Court of CivilJudge, DiTision, 


Under clause (i) of sub-section ( S) of section .38 of the Bombay 

AgTieultural Debtors Relief Actj 19^7^ I.. ..son 

of caste... ........resident of...... — . 

taluka.. hereby apply for execution of award No.. 

dated............ passed by the Court as the debtor...... 

has made default in the payment of the instalment 

due to be paid in the month of... ......year. 

Dated the.... 194 . Signature of the Creditor, 


FORM No. 9. 

[See. Rule 11 (n).] 

Form of Certificate of Sale. 

This is to certify that has been declared 

the purchaser for Rs. at a sale by public auction on the 

day of 194 

of in sale conducted by the in pursuance 

of section 41 or sub-section (2) of section 47 of the Bombay Agricultural 
Debtors Relief Act, 1947 . 

'[ Officer conducting the sale. 
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Form No. 10 form is the same as the old 

Form No. 22 with the foUowmg formal changes only, namely:— 
(1) The heading is the simple one Authority to advance loans 
to debtors”, (2) Paragraph 1 refers to S. 54 (1) of Bom. XXVIII 
of 1947 and the issuing authority is said to be “the Government 
of Bombay” instead of “the Collector” under a delegated authority. 

. (3) The wording of paragraphs 2 and 3 remains the same. (4) la 
paragraph 4 (a) the purpose of advancing the loan is said in condition 
(i) to be “seasonal finance” only and the rule referred to is No. 
1 5y (Ij) the reference in condition (ii) is to S. 53 (1); (c) the forms 
referred to in condition (■iii) (a) and (6) are Nos. 11 and 12 respectively; 
(d) the rale referred to in condition {iv) is No. 16. (5) The official, 
designation of the officer issuing the authority is the “Secretary 
to Government ” doing so “ by order of the Governor of Bombay. " 

Form No. 11 (Rule H and Form No. 10) x — ^This form is. 
word to word the same as the old Form No. 23. 

Form No. IS (Rule 14 otmd Form No. 10) This form is: 
word to word the same as the old Form No. 24. 

APPENDIX II 

GOVERNMENT NOTIFICATIONS ISSUED UNDER THIS ACT 

No. 4400/40 dated SSrd June, 194'/ issued under S. 47 (2) of 
the Act and published at p. 368 of Pt. IVB of the B. G. G., 
Extraordinary of the same date notifies that 4 acres .of betel-nut 
and spice garden lands or 6 acres of irrigated, rice or cocoanut 
lands or 18 acres of dry land or any land assessed at Es. 30, 
whichever is greater in area, is the minimum necessary for the 
maintenance of the debtor and , his dependants. 

No. 4004/40 dated ISth July 1947 issued under S. 55 of the 
Act and published at pp. 418-39 of the same Part of the said 
Gazette of the same date published the draft of the Rules framed 
nnder the said section and the forms prescribed thereby. 


NOTIFICATIOKS ISSUED UNDER THE ACT, 
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Wo. MS1I4S dated Uih July 194? issued under S. 32 (2) {vi) 
of the Act and published at p. 452 of the same Part of the said 
Gazette dated 17th July 1947 notifies that 6 percent, per annum 
is fixed as the rate of interest for the Co-operative year 1947-48, 
i. e. from 1st July 1947 to 30th June 1948, payable by the debtor 
in respect of whose debt an award under S. 83 (2) .of the Act 
has been passed by a Court, to the Bombay Provincial Land Mortgage 
Bank in the local area concerned. 

Wo. 1)68414^ dated 19th July 1941 issued under S. 55 of the 
Act and published at pp. 461-82 of the same Part of the said Gazette 
of the same date published finally the Eules framed under the said 
section and the forms prescribed thereby. 
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INTRODUCTION. 

I, Tke Act, arid ita 'extent and commencement; I L, Object in 
passing it; ill. Reasons for passing it; iV. Part played by 
the Congress Government in it; V- Remedy provided by the 
Act : VL Persona to whom the remedy is available; VII. Time» 
limit for availing oneself of the remedy; VIU. Peculiar nature 
of the remedy; IX, Change in law effected by this Act; 
X. Similar legislation in other provinces; XI General remarks 
on the Provincial debt laws; XII. Redeeming features 
of the Bombay debt legislation : Schedule referred to at the 
end of Section XI hereof. 

I 


The Bombay Agricultural Debtors Relief Act, 1939 was the 28th 
Act passed in 1939 by the Legislature of the 
The Act. and its Province of Bombay as re-constituted under the 
menceme^tf Government of India Act, 1935, It received on 

19th January 1940 the assent of the Governor 
General, for which it seems to have been reserved by the Governor 
because it was absolutely necessary to do so according to S. 107 (2) 
thereof as it sought to repeal the Dekkhan Agriculturists Relief 
Act, 1879, an Act passed by the Governor General, and was publish- 
ed for the first time at pp, 2 to 44 of the issue of the Bombay 
Government Gazette, Part IV, dated 30th January 1940. No part of 
it had however commenced to operate till 29th March 1941 because 
S. 1 (3) thereof as it originally stood had left it to the Provincial 
Government to appoint and notify in the said Gazette a date for 
that purpose and that Government had not appointed and notified 
any date for its operation till then. On the said date too it did not 
issue and publish a notification in the Official Gazette but published 
the Bombay Agricultural Debtors Relief (Amendment) Act, 1941, 
which is Act VI of 1941 and which substituted quite another sub- 
section (3) of section 1. By virtue of that substitution the necessity 
for appointing and notifying a date for the operation of the Act 

ceased tq exist, SS. L 2. 3,-l J7.^la::'20,•23, 25, 31, 32, 33 (2), 34, 37. 
45. 47. 49.,, ,53. 63,^65, 74 ;77,^ 82^and 8^ into force at 

once in ,the y/hqle was 

empowered to direct, Ga^ieite, that 



all or any of the remaining 'provisions of this Act' shall come into 
force in any area to which the said provisions have been extended 
by S, 1 (2) on such ' date as may be specified' in the notification. By 
the amended sub-section (2) of that section the 26 sections above- 
enumerated were extended to the whole of the Province of Bombay 
and the Provincial Government was empowered to extend all or any 
of the remaining provisions of the Act to such area other than the 
City of Bombay as may be specified in the notification. The com- 
bined effect of the amendments made in the two sub-sections 
therefore was that the said 26 sections came into force in the whole of 
the province and that the Provincial Government got the powers 
to extend and to put into force by a notification in the Official 
Gazette all or any of the remaining 60 sections in any select areas 
forming part of the whole province with the exception of the City 
of Bombay, It is remarkable that S. 1 (2) as it originally stood, 
extended, the sections of the Act other than the six mentioned 
therein, to the whole of the Province except the Town and Island 
of Bombay and therefore under S. 1 (3) the Provincial Government 
had power to put them into force in the province to the exclusion 
of the area known as ihe town and island of Bombay, By the 
amended S. 1 (2) the number of sections extending to the whole 
province was increased from six to twenty-six but it did not like the 
original provision extend the remaining provisions in a body to any 
specific parts of the province but only empowered the Provincial 
Government to extend by a notification all or any of them to any 
area or areas forming part of the Province of Bombay other than 
the City of Bombay, Secondly, it is worth taking note of, that S. 4 
under which the Provincial Government had power to establish a 
Debt Adjustment Board was not one of the twenty-six sections 
which were extended to the whole province and put into operation 
at once and that therefore the full implication of the extent and 
commencement of the operation cannot be ascertained until a notifi- 
cation defining all the areas of the extent and operation of all or any 
of the remaining provisions and establishing Boards for certain 
areas or for certain classes of debtors in any areas appears in the 
Official Gazette. ^ This much however is certain that no Board can 

I'^'The numerous notifications issued so far with reference to this matter and 
published in the Official Ga2ette will he fnuhd mentioned with full particulars in the 
Appendis^'to this Introduction, ■ ’I- , 


and would .be .appointed for.t'he.GzV;)?'©/ Bombay.^., ^ However under :tlie 
Act as it stood after: the amendment in 1941 ■ persons who answered 
to the description' of a debtor as given in S. 2 (6) read with ' S. ' 2 (5), 
(8) and (12) to (14) and S. 20 of the Act were, even though residingdii 
any area to which the remaining provisions of the Act were not extended 
and in which they were not put into operation, entitled to call for 
information from the opposite parties under S. 19, to file applications 
under SS. 17 and 23 before competent Boards established for the 
areas in which they had agricultural lands or for any class of debtors 
to which they belonged, the civil courts in such excluded areas includ- 
ing those in the City of Bombay were also required to transfer 
pending suits,* applications for execution and incidental proceedings 
to such Boards under S. 37, the claims cognizable by such Boards 
though they may be against persons residing in the excluded areas 
were liable to be held to be void if the conditions laid down in S. 32 
were fulfilled, the persons residing and properties situated in such 
areas were subject to the jurisdiction of such Boards if the persons had 
dealings with such debtors and the properties once belonged to them 
as SS. 7, 31, 33 (2), 34, 45 and 49 were extended to the whole 
province, such Boards had jurisdiction to issue notices under S. 47 
and call for replies, any amount in excess of that held payable by a 
Board was not recoverable owing to the extension of S. 53 to the 
whole province, alienations of and encumbrances on properties 
situated in such areas were liable to be held void if falling within the 
scope of S. 65, the Boards had power to order the sale under S. 66 of 
a part of a property even though situated in such area, if found 
necessary, the decrees made on awards by competent Boards were 
executable as decrees of civil courts within such areas by virtue of 
S, 63, the civil courts in those areas were debarred from entertaining 
suits and proceedings falling within the purview of S. 73, the Boards 
were competent to issue certificates when necessary and the civil 
courts in the excluded areas were required to take them into 
consideration under S. 76, the debtors against whom award-decrees may 
have been made were required to conform^to the provisions of S. 77 in 
the matter of alienation of their standing crops even in fields situated 
in the , excluded areas, pe.r^ont:.'CqiBtpitting any of the offences 
mentio|ied’,in.,S, . 82 whether they: did or did 'pot 

reside in the areas to w|iich;ijhe^.ireniainipg:pr 0 visions‘bf Were 


extended and in which 'they were' put- into, operation and lastly, the 
Provincial Government was competent to frame rules under S. 83 
relating to the operation in the excluded areas of the sections 
extended to and put into operation in the whole province. 

Several major and minor amendments were further made in the 
Act by Bombay Act VIII of 1945 which came into operation on 21st 
April 1945 and SS. 54 and 55 were further amended by Bom. Act !I 
1946. Their nature and effect will be considered in the next section, 

. II 

The object of the Legislature of this province in passing this 
enactment, had been explained by the then 
Finance Minister of the Government of Bombay 
in the Statement of Objects and Reasons which 
accompanied Bill No. XIII of 1939, which with several important 
modifications has become this Act XXVIII of 1939. It appears also 
from the short title given to it by the Legislature by S. 1 {!) 
thereof for the purpose of convenient reference and also from its full 
title and preamble. It is “to provide for the relief of agricultural 
debtors in the Province of Bombay The preamble also refers to 
“ certain other purposes specified herein", which the Legislature had 
in view in passing this Act. They appear to be such as may be subsi- 
diary to the main purpose above-mentioned and also such as may be 
necessary to give a character of finality to the results achieved and 
such as to repeal existing enactments so far as they may have been 
rendered superfluous such as the Bombay Small Holders Relief Act, 
1938 or so far as they become inconsistent with the policy 
adopted in this Act as to the method of granting statutary relief to 
the class of debtors which has been the special object of the attention 
of the Legislature for a long time past. 

As stated above this Act was amended by Bombay Act VI of 
1941 even before it was put into operation anywhere. The amend- 
ments made thereby were merely such as were necessary in order to 
put it into operation as an experimental measure in a few selected 
areas. After it was tried sufficiently Jong in the areas mentioned in 
the Appendix, its working was reviewed by a Committee, of which 
this author was the Judicial Member, appointed by the Provincial 
Government in August 1943* Such of the recommendations made by 
the Committee as were approved by that Government were 
embodied in a Draft-Bill which wa^ published in the Bombay Govern^ 
ment Gazette, Part V under the Revenue Department Notification 




of or deleting, parts :; of .' sections, quite- new .sections or part's . of 
sections were,require.d'to be added in .order to, effect; other -amend- 
ments. Moreover there are certain amendments which are appIiGable 
to the proceedings of such Boards only as are established after the 
coming into operation of the Amending Act while the remaining 
ones are such as are applicable to the proceedings before all the 
Boards whatever. In order that those who may have to deal with 
the Act in any capacity may have all these facts vividly before 
their mind's eye and may, in case of failure of memory, be able to 
ascertain any of them at a glance, I have appended three tables at 
the end of this Introduction. Many though these changes are, the 
object and the scheme for giving relief embodied in the original Act f 

remain the same. What the changes aim at is to make the machinery 
for giving effect to them more effective on removing the defects 
which were brought to light by the experiment and to expedite the 
achievment of the object as much as possible in the changed 
economic conditions brought into existence by World War ^IL 

III 

The reasons given by the Finance Minister in his Statement of 
Objects and Reasons are: — (1) that both the Royal 
Commission on Agriculture and the Indian Bank' 
ing Inquiry Committee had considered the ques- 
tion of agricultural indebtedness, to which fresh attention had been 
called for some time and come to the conclusions that unless each 
province adopted some measure of compulsory liquidation of the 
debts incurred by the agriculturists there was no hope of that in- 
debtedness being eradicated and that it was necessary to do so in 
the interests of the community at large because the debtors were 
compelled even against their wish to dispose of their annual produce 
at inopportune times, which was one of the causes of the fall of prices 
of commodities in the market. Now when we turn to the Report of 
the Royal Commission, which was published in 1928, we find that 
the said Commission had come to the conclusions that the Dekkhan 
Agriculturists Relief Act, 1879 was being evaded in the parts of the 
country to which it had been applied, that the Usurious ISoans Act, 

2. SH. 54 and, 55 have been further amended by Bom Act II of 1946 with the 
object of freeing as many debtors as have the requisite means from the clutches of 
the village money-lenders ps soon as the amqu^^ts due from them to tl e latter are 
ascertained. ' 



1918 had become practically -a- dead letter .in each 'province j -that 
though in the present state of rural finance' it was ' 'U possible to 
render the business of the village money-lender illegah it was 
necessary to put salutary checks on his dishonest methods and that 
a remedy for the disinclination of the agricultural debtor to take 
advantage of the provisiohs of the Provincial Insolvency Act, 1920 
must be found out, that in view of such conclusions it had 
recommended a detailed inquiry in each province likely to help 
determine the lines on which the agricultural class could be relieved 
of indebtedness, the money-lender class could be put under restraint 
and the rural population could be given the benefit of a law of 
insolvency suited to its requirements and that it also suggested the 
passing of an Act on the lines of the Punjab Money-lenders Bill then 
under consideration in the Punjab and the English Money-lenders Act, 
1927 and a simple law of Rural Insolvency in each province. 
Similarly when we turn to the Report of the Indian Banking Inquiry 
Committee published in 1931 we find that it had appointed Provincial 
Banking Inquiry Committees in all the provinces of India with a view 
to make a detailed inquiry in each province on certain lines laid 
down by it, that on receipt of their reports it had come to the 
conclusion that the causes of agricultural indebtedness in Madras, 
which it had adopted as the basis of its Majority Report, were 
almost the same as those in the Province of Bombay, that the 
consequences of such indebtedness were almost the same every- 
where as in Madras and Bombay and that it was in their opinion of 

supreme importance from the point of view of the economic 

prosperity of the country as well as for the purpose of stemming the 
growth of discontent among a large section of the population that a 
serious effort should be made to find a remedy for the chronic 
indebtedness of the agriculturist so far as it relates to his unproduc- , 
tive debt and that it had also made several specific recommendations. 

Out of them those pertinent to our subject were ; — (1) steps to be taken 
for voluntary settlement through co-operative societies as far as 
possible, •and also for compulsory settlement by legislative enactment 
and for declaring a debtor pttabfe to pay his debts to be an insolvent | 

under w special Rural Ihsolyehc^'^Adt'ib be passed, (2) the’ business of ! 

’ nhbneydehdmg' to*' h#’' by adoptlng'a $ystem_df [ 

df ihe Punjab Pegulatian | 



of Accounts Act, 1930,. making it illegal to C3harge more interest than 
is allowed by the Hindu law . Ru^ -of Damdupat and amending the ' 
Usurious Loans . Act f 1918 as may be found necessary. This being 
a report of an All-India Committee the recommendations made 
therein are of a very general nature. For the recommendations particu- 
larly suited to the conditions in the Proyinces of Bombay, we must 
turn to the Report of the Bombay Provincial Banking Inquiry 
Committee published in 1930. Doing so we find that it had made 
a detailed inquiry into the working of the D. A, i?. A cf besides 
consulting the High Court, Bombay and the Court of the Judicial 
Commissioner, Sind and had after examining all the pros and cons of 
the case recommended in para 238 at p, 181 of their Majority Report 
that “ the Act should be repealed and a new Act embodying the 
principles which we mention in the subsequent paragraphs should be 
passed”. The said principles as set forth in paras 240-44, briefly 
stated, are ; — 

1. The new enactment should apply only to small and genuine 
agriculturists, the definition of the term “ agriculturist ” being sub- 
stantially modified for that purpose so as to confine the benefit 
of the Act to those who actually engage personally in agriculture 
and whose income is below a certain specified figure , which should 
not be high. 

2. The system of licensing of money-leaders on the lines of the 
Punjab Regulation of Accounts Act, 1930 should be introduced, the 
Usurious Loans Act, 1918 not being sufficiently comprehensive, 

3. The provisions of the law of insolvency should be so simpli- 
fied as to suit rural conditions and embodied in a special Rural In- 
solvency Act as suggested by the Royal Commission on Agriculture. 

If we now examine the provisions of this Act in the light of 
these recommendations we find that the Bombay Legislature has 
encouraged voluntary settlement, by enacting SS. 23 and 24 of this 
Act, made provisions for compulsory settlement in SS. 48 to 52, which 
are applicable after accounts of the principal and interest^^^are taken 
under SS. 38 to 46 on specific lines* which include reduction of both, 
in the case of loans taken before LI -31 by 30 and 40 respectively 
according as the loans were taken during the course of the preceding 
year only or before that and although it has not passed a special Rural 



Insolvency ^Act appl^ toallTural debtors indiscriminately, it has 
en^^cted SS, 68 to: 72, "which constitute 'Chapter IV o'f’ the Act, relating 
to Insolvency Proceedings, whereby ' the Board' is required to declare 
a debtor whose debts have been scaled down to be an insolvent 
if certain conditions are fulfilled and the Court is empowered to 
declare an insolvent a debtor-against whom an award was made but 
whose income is insufficient for paying a certain number of intalments. 
As regards the introduction of the system of licensing money-lenders, 
the then Government of Bombay had drafted a very thoughtful 
Bill containing 42 sections divided into 5 chapters, in the year 1938 
(Bill No. VII of 1938) but owing most probably to the opposition 
of the representatives of the money-lending classes and bodies, it 
could not get it passed into an Act till it laid down office. However 
a reference to Rules 38 to 40 made by the subsequent Provincial 
Government with respect to the grant of authority to advance loans 
under S. 78 to debtors who are parties to proceedings or awards made 
under this Act will show that for that limited purpose the said 
government has acted on the principles underlying Chapters III and 
IV of the said Bill. Lastly, a reference to the definition of the term 
“ debtor as contained in S. 2 ( 6 ) of this Act read with its two 
explanations, with S. 2 (5). (S), and (12) to (14) together with 
S. 20 thereof will show that the Legislature has acted on the principle 
suggested by the Provincial Committee for redrafting the definition 
of the term “agriculturist". The two other suggestions of that 
Committee are only repetitions of those of the Central Committee 
on the points to which they relate. 

IV 

It will have appeared from this short history of this piece of 
legistation that the main principles on which it 
been drafted had been settled by the Banking 
eminent in it. Inquiry Committees above-mentioned in 1930 and 

1931 as recommended by the Royal Commission on 
Agriculture in 1928 and that therefore the credit which can be given 
to the Congress Government of 1937-39 in connection with this 
measure is that it took up the question , of giving statutory relief 
the agricultural debtors , of tins, '.iSrqvince in right earnest,, made the 
principles, laid down by . ^niMpiittees 'ihe .foundation of 

owp policy, impleiponteii' fovph ; sHpp|einon‘i«ed thoilf . 



where ' necessary, while investing them : with ^ legislative garb, 
defended them where it^ could, and modified them where it was 
persuaded that it should, while, the Bill was before the Select; Com- 
mittee constituted of the representatives of both the money-lenders 
and the agriculturists and its own, adopted the same attitude when 
it came before the Assembly for its second reading and with the 
support of its unquestioned majority therein carried it through in a 
form so modified as to leave no ground for complaint to both the 
rival interests and as to withdraw all opposition at its third reading. 

It has been contended by some persons that the measure had 
been carried through hurriedly because the Congress Government 
had decided to carry it through before it laid down office, which it 
expected every moment to do. My study of the Minutes of the 
Debates in the Legislative Assembly, 1939, Volumes V, VII and VIII 
has however convinced me that such a charge is wholly unjustified. 
And I -have my reasons for that conviction. It appears from the 
Minutes of the Debates in the said Assembly that the Bill had very 
probably been put into shape somewhere about February or March 
1939, that it was placed before the Assembly for its first reading 
on 4th April 1939 and referred to a Select Committee constituted 
as above-stated after a considerable disc ussion on the underlying 
principles, that it was returned by that Committee in an appreciably 
modified form on 25th September 1939, that at its second reading 
it was discussed clause by clause and even at times sub-clause by 
sub -cl a use, hundreds of amendments to clauses, sub-clauses and even 
words, figures and dates were proposed, discussed and either accepted 
or put to the vote, that out of the latter a few were passed and 
the rest rejected aad that the whole process had lasted for one full 
month ending on 25th October 1939. It is true that the Govern- 
ment of the day had not taken much time to get the Bill passed 
by the Legislative Council and that it passed it in the same form in 
which it had been sent up by the Legislative Assembly. That must 
however have been due to the representatives of both the parties in 
that Council having been satisfied that their colleagues in the 
Assembly had exerted themselves to the best of their capabilities 
to get the provisions of the Bill modified in the interest of their 
constituents. The facts that Hi E, the Governor recommended it 
for assent and- that H. E..'thd'.',Gbvernor General gave it even after 



tile,, Congress Ministry ,■ had laid 'down the. reins ..of.. off. ice. .is,.' proof 
positive, of their being satisfied that the Asse.mbly had been . given 
by the Provincial Government -of the day sufficient . time to consider 
all the provisions of the Bill carefully and patiently. And after it 
was placed on the statute-book the Provincial Government in 1941 
rightly considered it its duty to give it a fair trial because it was an 
experiment on a line quite different from those on which the previous 
ones made with the same objective had been framed. This 
departure was necessary because the previous ones had failed in 
their purpose as found by the Royal Commission on Agriculture and 
recorded at pp, 431 --43 of their Majority Report, after a careful 
examination of all the legislative expedients so far adopted. Since 
21st April 1945 the Act has been amended so as to remove such 
defects as were found on inquiry to exist therein and since 1st May 
1945 it has been put into operation in a considerable number of areas 
distributed over all the districts of the Province. It is not impos- 
sible that owing to the operation of its provisions in such varying 
conditions some defects not j^et noticed may be found which may 
not be curable by the application of the canons of construction by 
the Boards or the Courts concerned or by the addition of new rules 
which the Provincial Government has under S. 83 power to make 
from time to time. Such defects will have to be left to be cured by 
an Amending Act when practical experience proves their existence.^ 

V 

The nature of the remedy provided by this Act is that creditors 
as well as debtors are given by S. 19 of the Act the right to call 
upon the other party by a notice in writing to 

Remedy provid- (» • i 

, , , . iiie a statement or particulars berore a competent 

ed by the Act. i i i i i i 

Doard as to what he beiieves to be due by or to 

him to or from the party giving the notice and to supply him with 

a copy of such statement. It is not necessary for this purpose to 

make any application to the Board itself or to incur any more 
expense than is absolutely required to send the notice by registered 

post to the party concerned and a copy thereof to the Board. Any 
party availing himself of this -ipight is not also under any legal 
obligation to start any proceeding under this Act after the notice 

■ '.:i 3. For tb© flight mmeridmei:^^':m^feiii:SSv'S4 tod 55 by' A 4 tl l-of 494^ «« 



Las been complied with. ' However by availing himself of it he will 
be put in possession of the necessary inf ormation which would enable, 
him to decide whether he should make overtures for an amicable 
settlement of the dispute, if any is found to exist between him 
and the other party or to make an application to the Board under 
S. 17 (J) or (2) as the case may be, for an adjustment of the debt. 
If there is no dispute or if there is one but it is amicably settled 
by negotiations directly between the parties or through mediators, 
any of them may within *30 days of the settlement of terms make 
an application under S. 23 (1) for getting it recorded and certified. 
The Board would thereupon, after making such inquiry as is necessary 
to satisfy it that the debtor in the application is a debtor under the 
Act, that the total debt due by him did not exceed Rs. 15,000 as 
calculated upto the relevant date and that the application has not 
been made in order to defeat or delay other creditors of the debtor, 
record and certify the settlement. It would then call upon the debtor 
to declare whether there are any other debts not included in the 
settlement and if it is satisfied that there are none, proceed at once 
to make an award in terms of the settlement. The court-fee payable 
on such an award is Re. 1 only according to S. 23 (4) as it now 
stands. If it has reasons to believe that there are such other debts, 
it would treat the application under S. 23 as if it were one under 
S. 17 and proceed accordingly to adjust the other debts, leaving the 
settlement already recorded and certified untouched and incorporat- 
ing it in the award which it would ultimately pass. 

If no settlement takes place, the party giving the notice would 
be entitled to file an application under S. 17 (1) or (2), as the case 
may be, in the form prescribed by the Rule 16 of the Rules made 
under this Act, which is either Form No. 1 or No. 2 according as 
the person proposing to make the application is a debtor or a creditor. 
The forms are so drafted as to satisfy the requirements of SS. 17, 
18 and 22, Even after such an application is filed, if the parties 
to it, i.e. the debtor and all his creditors, are able to settle the differ- 
ence between them amicably so as to avoid coming under the other 
provisions of this Act. they can inform the Board of it under S. 24 
and if it is satisfied that the debtor has made it voluntarih^ and 
that it is for his benefit, it would make an award in terms thereof. 
A court-fee of Re* 1 only is payable on such an award also instead 



of that': payable under S. 60 in. the case of an awards made under 
S. 54, or 55, ■ After; it is' paid 'the Board .would transmit it, to the 
Court for registration and on the Court registering it, it would' be 
executable as a, decree of the .Court under S. 63.' . For that purpose 
the Court has to send the award to the Collector. 

If and so long as' no such settlement is arrived at, the Board 
must proceed as provided in this Act. The first step it has to take 
is to issue notices under SS. 31 and 47 with a view to collect the 
necessary and reliable materials for making ah award under S. 54, 
The notices to be issued under S. 31 are to be served on the debtor 
if he is not the applicant, and on all his creditors, or if one of them 
happens to be the applicant, on all his other creditors, including those 
who had advanced loans for the financing of crops after 1st January 
1939, or the date of establishment of the Board, as the case may be. 
Those under S, 47 are to be served on the Provincial Government 
and the other climants, if any, mentioned in S. 3 except the crop- 
financiers of the class above-mentioned. Those who are served 
under S. 31 are required to file statements in the prescribed forms 
which are the same as those for i he statements to be filed under 
S. 22. As the Board has to do nothing with regard to the claims of 
the creditors mentioned in S. 3 on whom notices are to be served 
under S. 47, on receipt of replies from them, except to utilise them 
while determining the value of the property of the debtor and his 
paying capacity and making an award, we will leave them for the 
present and proceed to consider what it is required under the Act 
to do on receipt of statements from the creditors served with notices 
under S. 31. 

The next step that -it has to take on receipt of such statements 
is to be decide the two preliminary points mentioned in S. 35. In order 
to enable it to do so it would have before it the statements filed 
under SS. 22 and 31. It has also been invested by SS. 33 and 34 with 
sufficient powers to examine parties, call for books of account and 
other necessary documents, summon and examine witnesses and pass 
all the necessary orders. If it comes to the conclusion that the 
debtor in the application is not a debtor as defined in S. 2 ( 6 ) read 
with its explanations, S,-2 (5), (S), and (12) to ( 14 ) and S. 20 or that the 
total amount of his debt as calculated upto the relevant date exceeds 
Rs. 15,000. it must dismiss the application and under S. 36 refund the 



couTt-fee , paid by the" .creditor^ he- is the applicant, ' The party 
aggrieved'by an order- of dismissal under this section- has a right 
under S. 9 (1) ' to appeal to a competent -Court, If he -does not succeed 
there too, he. can submit to the order or seek ' his remedy under the 
ordinary law and under -Si- 75 he would be entitled to exclude the 
period hona fide spent in pursuing his remedies under this Act. If 
on the other hand the decision on both the points is favourable, the 
Board must proceed further. 

The further step it is then required to take is to take accounts 
as directed by S. 38 after examining the parties as required by S. 39 
and making an inquiry into the history and merits of the case as 
provided in S. 40, to which S. 41 lays down an exception in the case 
of a debtor making a true and voluntary admission of a claim. While 
making the said inquiry it is required to go behind all agreements 
between the parties as to the mode of making up accounts and 
all settlements made between them but if the transactions between 
them had commenced more than 20 years before the commencement 
of the operation of this Act any settlement of accounts which may 
have been arrived at before the said period of 20 years and is in 
writing signed by the debtor or the person, if any, through whom he 
may have derived his liability, that settlement must, according to the 
proviso to S, 40, be respected and accounts of the transactions since 
the date thereof only should be taken. The principal features of the 
mode prescribed by S. 42 are set out at length in the commentary 
on that section. The one that requires special emphasis here is 
that if on making up accounts of the principal and the interest 
separately, it is found that on the date of the application a larger 
amount of interest than that of the principal was due, it should he 
cut down to such an extent as to make it equal to that of the 
latter. The aggregate of both thus arrrived at is to be taken as 
due on the said date. 

It has been stated above that the Board has to give a notice 
to certain creditors under S, 47 with a view to get replies from 
them. They are those mentioned in clauses (i) to (iii), (v) and (vi) 
of S. 3. Rule 27 gives them a reasonable period of time from the date 
of service of the notice on each of them respectively within which 
to give their replies. Hence by the time the Board has taken all 
the necessary steps with regard to the claims of the other creditors 



except the crop -financiers of the'class mentioned, .upto .the stage of 
the scaling, down of debts, if and in so far as necessary, replies will^ 
have been received' from the . said privileged' creditors. . Thereout 
the .Provincial .Government through 'the Collector, the co-operative 
societies and scheduled banks are expected to intimate ' not only 
what amounts are due to them but also how far they are prepared to 
make remissions thereout. The amounts due to the Local Autho- 
rities. if any, the said crop-financiers -if any, and the maintenance 
decree-holder, if any, are to be held fully payable while out ef those 
which may be due to Government, the co-operative societies and 
the scheduled banks those only are to be held payable which may be 
left after deducting the amounts of remission which they may have 
expressed their willingness to make. All these amounts are to be 
deducted while determining the value of the property of the debtor 
under S. 50(2). 

The kinds of property to be excluded while doing so have been 
mentioned in S. (1) and (3) and the Provincial Government acting 
under sub-section (4) has by Rule 28 prescribed the manner in which 
the market value of the remaining properties are to be ascertained. 
For determining the paying capacity of the debtor principles are 
laid down in S. 51 of the Act. And since it maybe found in some 
cases that the debtor had under pressure passed a sale-deed with 
respect to a property of his on the security whereof he had borrowed 
some money from a money-lender who may or may not be his old 
creditor, S. 45 has empowered the Board to set aside such bogus 
sales and treat them as mortgages. It may also turn out that a 
debtor had made an alienation or created a bogus incumbrance in 
order to delay or defeat his creditors. Section 19 has therefore 
empowered the Board to treat such alienations and encumbrances 
as void and to refuse to take them into consideration while 
determining the value of his available assets and his paying 
capacity. 

This is to be done with a view to see whether it is or is not 
necessarjr to scale down the debts of the debtor as provided in S. 52 
read with S. 56. This sealing down once done is final according to 
S. 53. not only as regards any further proceeding before the Board 
except as’ provided in ' S. ' 57 but- .'also as’'- 'regards ' action ^hich 
may be maintainable in future in any civil court. 



This is followed by an award under S. 54 in the form prescribed 
by Rule 29{1). The Board should in certain cases, falling under 
S. 55, before taking that final step, put the creditors to the option of 
suffering an award for the debts as scaled down to be passed or of 

agreeing collectively to '' submit to- a further scaling 'down of the 
pro rata so as to bring their total amount to a sum not exceeding 
507* of the value of the immoveable property of the debtor and to 
receive Government-guaranteed bonds for the respecthre amounts 
so due to them from the Bombay Provincial Co-operative Land 
mortgage Bank or any other bank which may be authnrised in this 
behalf by the Provincial Government. If they agree, the Board has 
to frame a scheme and send it for acceptance to the bank concerned 
and if it accepts it, to pass an award for the amount of the bonds 
as provided in S. 55(2) in Form No, 10 prescribed by Rule 29(3), 

If any question of fact or law is required to be decided while 
conducting the proceedings under this Act, upto the said last stage, 
the Board may decide it under the provisions of S. 6. If it entertains 
a doubt on any question of law or usage having the force of law 
that may arise, it can under S. 58 refer it for decision to the F. C. 
Subordinate judge within the local limits of whose special jurisdiction 
it may have been established and on receipt of his decision make 
an award based upon it under S, 58. That section has remained 
unamended though S. 9 and 15 are amended. 

Once an awarde is made it is final except as provided in S. 9 
in Chapter II which allows an appeal to be filed against it to a 
competent Court in all cases except those specifically excluded and 
as provided in S. 57 which empowers a Board to re-open it if certain 
facts are proved. After making an award either under S. 23, 24, 
54 or 55, the Board is required to send it for registration to the 
competent Court under S. 6L on recovering the necessary court-fee 
leviable in the case of those under SS. 54 and 55 from the party 
ordered to pay it. The Board thereafter becomes functus officio and 
whether the Court to which an award is transmitted registers it or 
not, the very fact that the Board has made it is under S. 59 sufficient 
to render invalid any claim on the part of a creditor to recover 
a larger amount than he is held by the award entitled to recover 
from the debtor. 



The : Court to ' which the /award ■ is transmitied is required to 
register, it subject to the : provisions of S, 62.. , 

The effect of registration is that. the award, 'under whichever 
section 'made, has the same, legal effect as a'' decree of the "Court 
reg.istering it and is .executable as such by that Court through .the.,. 
Collector ' of V the ' district in which the immoveable property of the . 
:debtGr. is situated, to whom. the execution of .the award .is to be- 
transferred under the , amended ‘ S. 63(1).,. .He is required on such 
transfer to proceed to do .the' work under the provisions of SS. 69 
to 72 of and Schedule Ill to the\Code of Civil Procedure, 1908. 
That does , not. .however,, restrict' -the rights, under other laws 
of Government, or a local authority or a co-operative society to 
recover .its . dues, in any other legaT; manner or.' that of the ...bank 
concerned in the case of an award made under S. 55 to recover 
the amount mentioned therein in the manner provided by S. 55 (3)- 

The execution of any award is made subject to the provisions of 
S. 64 which require postponement of execution to be made if 
Government has suspended or remitted the collection of land- 
revenue to the extent of one-half or more than that in any year. 

The rights of creditors under the award are safeguarded by 
the prohibition by S. 65 of any alienation of his property by a deb- 
tor who is a party to a proceeding or an award under this Act except 
with the permission of the Provincial Government and by introducing 
a system of licensing of money-lenders by rules made under S. 78 for 
the purpose of giving loans to such debtors for the financing of 
crops while their rights and those of resource societies to whom 
the debtors may be indebted are further safeguarded by prohibiting 
by S. 77 any alienation of standing crops or produce of their land 
by them without their permission and making it an offence to do so 
or to permit any debtor to do so. If any creditor alleges that he had 
suffered by the amount due in respect of the loan advanced by him 
to a debtor having been cut off under, the provisions of this Act, the 
Board is directed to grant him a certificate under S. 76 which the 
civil court can take into consideration while allowing interest and 
instalments in a suit by or against that creditor. 

As the Board is not concerned with execution proceedings it 
cannot ordinarily order a sale of the debtor*s property or of any; 



portion .of it However the provisions of .S."66 invest it. with a ciis- ! 
'cretionary power to order the, ;sale of a portion of ' his 'property for ' 
the' , liquidation of his debt or any portion, of it if it is satisfied that : 
it is in his interest to do so. This'pow,er is exercisable at any stage oF 
the proceeding, before it. The Court hearing an appeal against an 
award is,, also invested with the ^same power and .it can exercise it at- | 
any stage of an appeal. , , This power .lias, by the addition of .a proviso i 
by , the. Amending Act of 1945, been made subject to the sa,nction of 
the Collector in the case of ,a land to which S. 73A of the Bom.' L. R. 
Code, 1879. is applicable. The Board and the Court have a similar 
power under S. 68 (3) as regards the property of a debtor who is 
declared to be an insolvent. 

One remarkable provision in the Act in connection with pro- 
ceedings before the Board is that contained in S. 67 which is to the 
effect that no pleader, vakil or mukhtyar and no advoeate or attor- 
ney of a High Court can, as of right, appear before it on behalf of 
any party. This prohibition is however subject to two provisoes, 
one of which allows a Board to permit a party to appear by any of 
them at his own cost, if after examining the parties, it is of opinion, 
that it is a fit case as defined in the section for granting such per- 
mission and the other of which permits any partj^ to appear, as of 
. right, through an agent duly authorised in writing as therein provided, 
who should not however be a member of any of the classes of legal 
practitioners mentioned therein. Such an authority is exempted from 
stamp duty. 

There is no prohibition in this section against the appearance or 
professional lawyers before the courts which have to discharge certain 
duties under this Act such as those of registering an award and trans- 
ferring it for execution to the Collector, receiving and hearing certain 
-appeals, considering points of law or usage having the force of law 
referred by a Board for decision etc, or before the Collector in 
execution proceedings. It is also remarkable that this is not one of 
the sections which have been extended to the whole province and that 
therefore if any question arises under this Act in any suit or proce- 
eding before a court situated in any area to which the remaining 
sections are not extended and. in which they are not put into force, 
lawyers can appear before,; such a court for there is not any other 



provision in the Act directly or indirectly prohibiting the appearance 
of hiwyers in such cases. , 

: .The additional section 67A empowers a person interested in a 
party on active dut57 in any of the Defence Services who cannot 
appear either personally or through an ' agent duly appointed 
for that purpose, to obtain from the Collector of the district concerned 
a certificate authorising him to act as an agent of such person in : a 
matter pending before a Board or a Court to which that person is a 
party. 

.Now the .Board may,, after the . paying, capacity of a debtor.. is. 
determined, and his debts scaled down as provided in SS. 51 and 52. 
be in a position to determine whether he would or would not be 
able to pay up his debts by annual instalments not exceeding 12 
in number, which is the maximum number of instalments by which 
they can under the amended S. 54 be ordered to be paid up. If it comes 
to the conclusion that he can, then only it has to pass an award under 
the said section. If its conclusion is that he cannot, it should not act 
under that section but under S. 68 (1) which requires it to declare 
the debtor to be an insolvent, whether he likes it or not and whether 
any of the creditors does or does not pray for such a declaration 
being ' made, 

Similarly the Court to which an award is transmitted for regis- 
tration, after the Board has made it, may find that any two 
consecutive or any three instalments out of those fixed by the award 
cannot be recovered by the sale of the movable property of the debtor. 
In such a case the Court too is authorised by S. 68 (2) to pass of its 
own motion, if it thinks it proper to do so, an order adjudicating 
the debtor in the award an insolvent. 

The order of adjudication, whether made by the Board or by 
the Court, operates as an order of adjudication made by a competent 
court under S. 27 oi the Provincial Insolvency Act, 1920 and there- 
upon the other provisions of that Act, so far as they are applicable 
and are not modified by those of Chapter IV of this Act, become 
applicable to the case of that debtor according to S. 69 of this Act. 
But since all the necessary inquiries as to the liabilities and assets ot 
the debtor must have been made before the stage at which the said 
order could be made either by the Board or the Court nothing remains 



for any of them' to do except to order the sale of the debtor s 
property for distribution amongst his creditors. S. 68 (3) accordingly 
provides that after making the order, the Board or the Court, as the 
case may .. be, shall direct that one-half of the property of the debtor- 
liable to be attached and sold under S. 60 of the Civd •Procedure Code^ 
be sold free of all incumbrances and that if after its sale it is found 
that , the debtor remains in possession of more ' than 6 acres of 
irrigated land or more than 18 acres of dry land or any land assessed 
at more than Rs. 30, whichever is greater, the Board or the Court 
shall further order the sale of the property in excess of that limit, 
free of all incumbrances. This power too is subject to the same 
restriction as that conferred by S. 66. 

The next step after that would be that of the distribution of 
the net sale-proceeds amongst the creditors of the debtor. S. 70 
directs the Board or the Court, as the case may be, to do that with 
due regard to the order of priority mentioned in the provisoes to 

S. 54{2) (g). 

Lest there may be a conflict of jurisdictions, S. 7T prohibits 
any other Court from entertaining or proceeding with an application 
relating to the insolvency of that debtor and in order to cut the 
matter short, S. 72 bars appeals against orders passed by the Board 
or the Court under this Chapter except on the ground of a non- 
disclosure by the debtor of any material facts relating to his assets 
or liabilities. 

The Board frequently referred to in the above description of 
the remedy is the Debt Adjustment Board which may be established 
under S. 4 of the Act by the Provincial Government for any local 
area or for any class of debtors in any such area and may consist 
of either one individual who holds or has held office under the 
crown in India or who has been practising as a lawyer for such 
period as may be prescribed by a rule made in this behalf and who 
may be assisted by not more than four assessors or a body or 
association of persons or a number of persons not less than three 
and not more than five in number, one of whom is to be the Chairman 
and another the Vice-chairman of the Board.^ The Board con- 



4. All the Boards established upto this time consist of one individual only and 


no assessors have been appointed to assist- any of them* 



stituted in any o!‘ these manners is , according to S. 15' as . now 
..aoiended under the control of the District Judge within the local 
limits of, whose jurisdiction it may . have .been established, for ad- 
ministrative purposes. It is also under his judicial control., By^ the 
amended S. 9 (2) he is empowered' to transfer for disposal any 
appeals filed in his Court to ^ny Assistant 'judge or Civil ..Judge 
{.Senior Division) working under him who may ..have been em- 
powered to hear, appeals, .according to the provisions of, S. 17 .or 27 
of the Bo.mbay Civil Courts Act, 1869, as the case may be.. However, 
subject to these limitations, the Board has under S. 6 ample powers 
to grant the relief contemplated hy this Act and to decide all 
incidental questions of law or fact or mixed law and fact that may 
arise in the course of the proceedings before it, the Chairman and 
members thereof are “public servants ’ within the meaning of S. 21 
of the /nJf an Penal Code, 1860, according to S. 80, all the proceed- 
ings before it are, according to S. 8, “judicial proceedings” for the 
purposes of SS. 193 and 228 of f/ze saz'd Code and its Chairman and 
members and other Government officers connected with the opera- 
tion of the Act are, according to S. 81, free from all civil and crimi- 
nal liability in connection with ail acts done or intended to be done 
by them in good faith under this Act. The Board has also been 
invested with powers by SS. 33 and 34 to summon and examine any 
person whom it considers necessary to examine and to call for any 
documents which it considers material and any criminal offences 
committed in connection with orders made lor such purposes are 
punishable under S. 82, 

The “Court” referred to in the above remedy is either the Court 
of the District judge or Assistant Judge or Civil Judge ( Senior 
Division ). Which it is in a particular case has to be determined 
by a reference to S. 2 [4),^ 

All that has been stated, in this section relates to ,a remedy by 
way of an initiation of an original proceeding except that while 
speaking of the powers of the Board it has been said that it is under 
the judical control of the judge of. the district in which it may have 
been established or of the Assistant Judge or Civil Judge (Senior 

5, Sec also on this point tho ruling of the Bombay High Court in Pandurangrao 
V. ShcshadasachaTTa (46 Bom. L. R, 711). ’ 



^ ivision) to whom an appeal may have been transferred for disposal 
y t e District Judge. It has not yet been made clear in which 
cases an appeal is competent and whether an aggrieved party has 
'■emedy open to him in those cases in which no appeal lies, 
s 'Or the first of those points, S.9(l) as it now stands provides 
that every award, except that m.ade under S. 23 (4), 24 or 55 and 
CTOry decision of a Board made under SS. 23 (3) and 35 (2) is appea- 
® e. This means that every decision of a Board which finally 
isposes of an application, is appealable, whatever its nature, and 
conversely no interim decision is appealable. But in the latter class 
o cases the aggrieved party is not without a remedy, for if in 
consequence of the decision, the proceeding is continued, an award 
wou ultimately be made therein and when that is made, an appeal 
f preferred and the interim decision can be made a ground of 
appea , n it can be shown to fall vyithin any of the categories men- 
tione m S. 12. As for an order passed by a civil court under 
■ ^ It originally stood the High Court of Bombay had asserted 

Its lig t to entertain a revision application against it even thousth 
rt was declared to be final, because S. 115 of the Civil Procedure 
Code remains unaffected by that declaration and by the provisions 
of S. 9 of this Act- Under S. 37 (1) as it now is, a civil court 
IS not required to determine the preliminary points mentioned in 
^ • 55. It has nevertheless power under it to determine whether a 
suit application for execution or miscellaneous proceeding pending 
before it. does or does not relate to the recovery of a debt and 
w lelher it does or does not involve the said two points, for it is then 
only that a case for a transfer arises. It is worthy of note that the 
present section is silent as to the finality or otherwise of the decision 
of the court on the said two questions. Such a decision does not 
lail under any of the categories mentioned in S. 9 (1). But it seems 
that the power of the High Court of Bombay to which the civil 
courts in this province are subordinate, to entertain a revision 
application under S. 115 of the Code of Civil Procedure is unaffected 
■y any section -of the Act even as amended and that therefore the 

party aggrieved by an order of the court on any of those questions 
IS entitled to make such an application. 


See the ruling in Pandurangrao. V. SKcshadasacharya (46 Born. U R. 711). 



VI 


I 


,, The above-iiientioned remedy. .is primarily, inten,ded for the 
, beiieiit of those persons who ■ answer to the 
^ Persons description of. a ** debtor” under this Act given 

in S. 2 { 6 ) read with S. 2 (5), (S). (12) to (14) and 

S. 20. Accordingly not only individuals but also 
undivided Hindu families which are indebted to others, hold land 
used for agricultural purposes and have been cultivating such land 
personal^ as defined in S. 2 ( 13 ) read with its explanations from a 
date prior to the relevant date mentioned therein and w^hose annual 
income from non-agricultural sources does not ordinarily exceed 20 
per cent, of their total annual income or does not exceed Rs. 300, 
whichever is greater, in the case of individuals and does not 
ordinarily exceed 20 per cent, of the total annual income or does 
not exceed Rs, 500, whichever is greater, in the case of undivided 
Hindu families, are “ debtors” under the Act. Not only that. The 
term *' agriculture ’’ includes for this purpose “ horticulture, the rais- 
ing of crops or garden produce, dairy farming, poultry farming, stock- 
breeding and grazing of cattle, sheep etc,” Only it does not include 
the leasing of land or cutting merely of grass or wood.” Hence all 
debtors who do any of the things which are included in the term 
“ agriculture ” can count their income from such sources as income 
from agricultural sources. Further “ to cultivate personally ” does 
not mean merely to cultivate by one’s own manual labour but also 
by that of a member of one’s family or by servants or by hired 
labourers working under one’s supervision or under that of a mem- 
ber of one’s family. Widows, minors or disabled persons surviving 
a deceased person who was cultivating land personally and an un- 
divided Hindu family getting land cultivated by any of its members 
or if there is no adult male member in it by servants or hired 
labourers, all get the benefit of being “debtors” under this Act. 
Lastly, although there is the condition that the person or famih^ 
must be cultivating land used for agricultural purposes from a 
certain date that condition is to be deemed to have been satisfied li- 
the person or family had been cultivating such land on such date 
and if even though it may have been evicted from it subsequently, 
it is cultivating the same or any other land personally at the date of 
the application under 'S. i7:or"23i ■' 



Furtlier, when it is said that a man may be indebted to another 
it , is meant according to the definition' of debt given in S/2 (5)^ 
that his liability may be either in cash or in kind, that it may be a , " 
secured one as, defined in S. 2 (12), or an unsecured one as defined in ^ 
S. 2 (14) and that it may be due under a bond, pro-note or any 
informal note or only under an oral undertaking to discharge it in a 
particular manner and at a particular time. Hence all those persons 
who are indebted to others in any of those manners are included in 
the term “ debtor ** under this Act. 

Lastly it is not necessary according to S. 20 that the liability in 
the case of a particular debt as above-mentioned should be resting 
on only one individual or undivided Hindu family. It may have 
been guaranteed by a surety who may not be a debtor under this Act 
or it may be falling to the same extent as on the debtor, on any other 
person who may not be a debtor under this Act for any other reason. 
This is to say that although the debtor may be jointly and severally 
liable in respect of the debt along with a non-debtor who may be 
either a surety or a joint debtor can himself take advantage of this 
Act. 

Now there may be a case in which a debt may have been origi- 
nally incurred by a non-debtor but somewhere before the date of 
an application under S. 17 or 23 it may have been transferred or 
assigned to one who is a debtor under this Act. For such a case 
S. 21 provides that if the transfer or assignment had taken place 
upto 1st January 1938, the debtor under the Act to whom the debt 
may have been transferred or assigned can make an application 
under any of the sections 17 and 23 but that if it had taken place 
after that date then he cannot. 

It must be borne in mind that there is one limitation applicable to 
all the persons who are debtors under this Act as above explained. 
It is imposed by S. 26 of the Act and is to the effect that the total 
amount of debts due by any single debtor, whether an individual or 
an undivided Hindu family, must not have exceeded Rs. 15,000 on 
1st January 1939 in the case of debtors residing within the areas for 
which Boards had been established prior to the date of coming into 
force of the Amending Act of 1945 and on the date of the establish- 
ment of the Board concerned in, the case of those residing in the 
areas for which Boards were established subsequently. 



, It ^can, tliiis. be seen that while- the definition has been made 
sufficiently comprehensive, to extend to all those, persons whose 
principal source of livelihood is agricultural income earned by manual, 
labour, sufficient care has at the same time' been taken to , exclude 
from it men with veiy extensive liabilities, those with ample other 
means of livelihood and also those who resort deliberately to a 
camouflage in, order to get the special advantage which it, was ■ the 
intention of the legislature to give to hona fide agriculturists only. 

Besides such debtors, creditors too are entitled to make ap- 
plications under SS. 17 and 23 if they can be made in respect 
of their claims. It is also obligatory on them to do so .‘because 
any debt within the said limit in respect of which no ap- 
plication has been made under any of the sections, although it may be 
due by a debtor under this Act as explained above, is held discharged 
under S. 32. They have therefore to be particularly vigilant and to 
call for the necessary information under S. 19 in order to ascertain 
whether their debtors are or are not debtors under the Act and 
whether the total amount of debts due to each of them is or is not 
within the limits prescribed by S. 26. The proviso to S. 54(2) (/), 
which provided for allowing costs to them if the debtors had not 
made applications within twelve months of the establishment of the 
Boards, has been deleted, for it ceased to have a practical value when 
the total period allowed in S. 17 for making an application was 
reduced to six months. 

It is remai'kable that S. 2 (6) does not make it an express condn 
tion of one being deemed a ‘‘debtor” under the Act that he should be 
actually residing within the particular areas for which Debt Adjust- 
ment Boards are established although he must have agricultural land 
in such an area and must be cultivating it personally within the 
meaning of S. 2 (73). It therefore appears that even if a person 
answering to the description of a “ debtor ’ under the Act as defined 
in S, 2 (6) read with SS. 2 (5), (8), {12) to {14) and S. 20, together with 
such explanations as any of them have, actually resides outside 
a local area for which a Board is established e.g. in 1 he City of Bom- 
bay, to which S. 4 is not but SS. 1 to 3. 7, 17 and certain others are 
extended and applied, he can make an application under any of the 
said two sections. ' 


; , Vir J : ■ - : 

k must be pai'ticularly noted here that the remedy provided 133 ^ 

. this Act 'is .not available to the; debtors and 

Time-limit for creditors for an ■ indefinite period. For the debtors 
availing oneself ot , 1 „ 

the remedy. to make an • appilcation Under the provisionsoi 

S. 17 (i) of the Act as it originally stood a lime- 
limit of 18 months from the date of establishment of a competent 
Board wa-s available. That period had already passed away in the 
case of the Boards established before 21st April 1945 wdien Bo^nba 3 '■ 
Act VIII of 1945 came into force. In the case of the Boards 
established thereafter, that period has by amending S. 1/ U)been 
reduced to 6 months. S. 17 (2) also applies the sanie time-iimit 
in the case of applications under that section hy creditors. Similar^ 
the time for making an application under S. 23 is thirty-' chiys from the 
date of the alleged settlement of a debt both in the case of debtors 
and creditors. If there is no competent Board when it is arrived at, 
the limit would be thirt}^ days from the date of its establishment. 

If there is one at that time but thirty days bad not elapsed hy then 
since its establishment, the applicant would get so much more time 
than thirty days as may have elapsed before the date of settlement. 
Moreover since S. 74 of this Act extends the provisions of the Intlian 
Limitation Act, 1908, to proceedings under this Act, save as other- 
wise provided in this Act, the Board would have the discretion to 
admit both the hinds of applications after the lapse of the prescribed 
period if sufficient cause for the delay is shown within tlie meaning 
of S. 5 of the said Act. 

VIII 

In view of the nature of the remedy and tlic conditi^ins attacfneii 
to the use that can be made of it, a question arises 
af\iir^remeciyr'^ whether it , is Open . to a creditor who has a clairn 
against a person who is a debtor under this Act, 
to ignore this remedy altogether and resort to an ordinary civil court 
for the recovery of his debt standing against such a person and to 
a debtor to do the same and resort to his remedy in -such a court. 
This question has to be answered' by' a reference to several sections 
of this Act. In the first place, there is no section in the whole of 
this Act prohibiting a person, so inclined from doing so or prohibiting 



an ordinary ., civil . court from' -taking ■ cognizance oiV any suit or- 
proceeding started by such -a . person -under the ordinary law... : It is 
also true -that the . wording of both -S, 17 and S. 23. is of, -a permissive 
nature and;, that, what S, 73 and {ill) prohibit a civil. court fro.m 
entertaining or proceeding with is any “ suit or proceeding in respect 
of any matter pending before the Board or the court under this 
AcU ' ‘I the validity of any procedure or the legality of any awitrd, 
order or decision of the Board or of the Court or “ the recovery of 
any debt made payable under the award This means that if 
a suit or proceeding does not relate to any of those matters the civil 
court can take cognizance of it. True, S. 32 renders void all debts 
in respect of which no application under S, 17 or 23 has in fact been 
made or if made it has been subsequently withdrawn under S, 27 and 
no fresh application has been made under S. 17 or an order made 
wherein under S, 31 has not been complied with.'^ it is eiually true 
that S. 37 directs all civil and revenue courts to transfer, every pending 
suit, application for execution and miscellaneous proceeding which 
relates to the recovery of any debt against a person and which 
involves the determination of the questions whether such person is 
a debtor under this Act and whether the total amount of debts 
due from him on the relevant date :was or was not more than 
Rs. 15,000, to the Board to which applications for the adjustment 
of such debts would lie. The civil or revenue court concerned 
cannot now decide those questions. It can only decide whether 
the suit, application or proceeding relates to the recovery of a 
debt and whether it does or does not involve the decision of the 
questions mentioned above. If the decision on those points is in 
the affirmative, it must transfer the suit, application cr proceeding to 
the competent Board. It is further true that ii an application is 
made to a Board under S. 17 (i) or if a statement is filed before a 
Board under S. 31 and that application or statement shows that a 
suit, application or proceeding relating to the debt in question before 
the Board is pending before a civil or revenue court, that Board 
has power under S. 37 (2) to call for the record of that suit, appli- 
cation oi^ proceeding by issuing a notice to the court and the latter 
is bound to send it over. But that section cannot be held to imply 


7“ For the full implication of the prohibition contained in that section see the 

commentary on it ' ' ' - ' • '' ■ . 


a direction' to;. 'the .courts, not to' entertain suits" or applications for 
execution. , whick": may not." be pending at the. ..date .of, coming into 
force this ' Act.;, provided '.they are 'otherwise maintainable. The 
only restriction on their ma'inta inability is. contained m S, 85. Sub- 
section (1) thereof lays down that from the date on whicn a Board 
is established in any local area, the Dekkhan Aflriciillurisls F^elief 
Act, 1S79, shall cease to have force in that area but this is subject 
to the reservation contained in sub-section (2) thereof, according lo 
which the rights acquired and liabilities incurred, with respect to the 
debts owed by persons who are debtors under this Act and in res- 
pect of whose detbs applications can be made under SS. 17 and 23 
with due regard to the provisions of S. 26, are enforceable so far as 
their enforcement is not inconsistent with the provisions ot this Act 
including those of S. 37 thereof. This means that if a suit or appli- 
cation is m^iiritainable under any law other than that contained 
in the D. A. R. Act, the civil or revenue courts are not debarred from 
taking cognizance thereof. On the other hand, since the reservation 
is so worded as to render the repealing provision unreservedly efiec- 
tive in the local area for which a Board is established but to leave 
unaffected the terms and incidents of contracts made or effected, the 
validity, or invalidity, effect or consequences, of anything done or 
suffered to be done, any right, title, obligation or liability acquired, 
accrued or incurred, and remedy or proceeding that could be re- 
sorted to in connection with such right etc., before the date aforesaid, 
and anything done in the course of any |:>roceeding pending in any 
court on the said date and permits of any such remedy or proceed- 
ing being enforced, instituted or continued so far as such enforce- 
ment, institution or continuance is not inconsistent with the provi- 
sions of this Act including S. 37 thereof, which directs the transfer 
of certain pending suits, applications for execution and proceedings 
and extends to the whole province, it follows that although no suit 
or application can be filed with respect to contracts made or any 
rights or obligations acquired or incurred since the said date in the 
above-mentioned area, any of them may be filed with respect to 
contracts made or rights or obligations acquired or incurred before 
that date and may be proceeded with in such a manner as not to 
contravene any of the provisions of this Act. And in spite of the 
provisions of S, 73 certain'; suits- such as suits for _ the recovery of 



possessioii-oi', property can even- 'be- 'contmuecl in a civil or revenue 
court because tWquestiGn .of recov.er5v of ' a debt due frcrn a debtor 
under this Act,:cannot 'be held to. be. involved in such suits.*^^ 

The said' repeal also' leaves' unaffected, by virtue of the tempor- 
ary provisions of S. 86,' the rights ' and obligations, acquired and 
accrued prior to the establishment of a Board in an area, of those 
persoris who are either not debtors under this Act or the total 
aniount of whose debts o 1-1-39 or the date of establishment of the 
Board concerned, as the case may be, exceeded Rs, 15,000, to such an 
extent as to permit of the institution of suits with respect thereto 
v/ithin 3 years of the date of establishment of a: Board for any local 
area and the continuance of proceedings arising in or out of suits 
instituted during such period, till their termination. 

■ ■ 

The reference to the repeal of the D. xA. R. Act with the said 
reservations, brings to the fore the question how 

Change in law the passing and operation of this Act are 

effected hy this i.i j j . i t 

ilkeiy to result in a change in the existing law 
on the matters touched by it. 

Naturally the most material change that this Act is likely to 
effect is in the law as to the relation between a debtor belonging 
to the agricultural class and his creditors. It is this. The special 
object of protection and care under the £). A, R. Act, was an “agri- 
culturist” as defined in S. 2 of that Act. That definition was found 
by long experience in several districts to have been so loosely- worded 
ns to extend the benefit of that Act to persons who were not bona 
fide agricukurisls but managed to be held so by taking advantage 
of that looseness. Nobody however denied that some of the sections 
of that Act had been based on very sound principles c.g. SS. 7, lOA, 
12 and 13, 13A, I5A, 15B, 15C, 15D, 16, 20, 22, 68, 69 and 71A. 

Still it was almost universally recognised that both the debtors and 
the creditors had been resorting to dishonest practices in order to 
lake advantage of them and that therefore some changes tending to 

8. Thij5'ts made clear by the ruling the Bombay High Court In re. Reference 
under Or. XLVI r. 1 of Schednle I to the Gode.of Civil Procedure, 1908 reported 
in 45 Bom L. R. 445. For the combined effect of S, 37 as it originally stood and 
SS. 73 and 85 see the ruling in Pandurangrao Sheshadasacharya (46 Bom. L. R. 
71b ) It must however be bo.me in. mind Uiat S, 37 hafe been considerably. 


stop them were, absolutely ■ necessary. There was . however' 
a difference of opinion amongst the experiencecl men as to whether 
the Act should be suitably amended or whether it should be wholly 
repealed and replaced by quite a new enactment framed in the light 
of experience. The Bombay Provincial Banking Inquiry Committee 
considered both the views carefully and recommended its total repeal 
and substitution by such an enactment. It also recommended certain 
broad lines on which it should be based and particularly recommencled 
that the definition of the term “ agriculturist ’ should be so framed 
as to give the benefit of the enactment to bona fide agriculturists 
whose income from any side-occupation of a non-agricultural 
character, if any, should not exceed a definite moderate limit. 
Besides the above provisions, there were some in Chapter IV of the 
old Act as to Rural Insolvency applicable to the four districts of 
Poona, Satara, Sholapur and Ahmednagar. Not only the said Pro- 
vincial Committee but even the Royal Commission on Agriculture 
had found that those provisions had become practically a dead letter 
because they were only of an optional character and an Indian 
villager was averse to. making use of them for fear of social oppro. 
prium or owing to an obsession generated by religious prejudices. 
Both the bodies had therefore recommended that the necessity of 
a law of rural insolvency suitable to this province should be consi' 
dered in order that the indigent agriculturist debtors could be declared 
to be insolvents without their consent. The Indian Banking Inquiry 
Committee had endorsed the view of the Commission and the Provin- 
cial Committee. Lastly, as a safeguard against the recrudescence of 
the chronic disease of indebtedness which had been eating into the 
vitals of the social and economic fabric of the rural parts of the 
country, the Royal Commission had also suggested an inquiry into the 
causes which had contributed to the failure of the Usurious Loans 
Act, 1 938 and had in order to establish control over the questionable 
practices of the professional money-lenders in each province sugges- 
ted legislative action on the lines of the English Money-lenders Act, 
1927 and the then Punjab Regulation of Accounts Bill, By the time 
the Bombay Provincial Banking Inquiry Committee made the 
necessary inquiry in this province and drafted its report, the then 
Punjab Government had already got the said Bill passed and placed 
it on the statute-book of the . province as Punjab Regulation of 
Accounts Act, 1930, It had therefore recommended action on th^ 



lines of tlie Ptiniab, Act ^ and .-the ;.Gentral\Committee had. endorsed 
that recoiTirnon:clation.,in 193i-' anch ruled, out the pos,sibility of an 
amenciment' .of the Usurious' Loans, Act,.. 1918 serving the' end. in ■ 
view. 

These reconaniendations except that- as to the repeal of the D. A, 

R. Act were oi* a character applicable'' to al! tiie provinces of India 
and the Governments ot severai^ other provinces 'constituted under the 
Government of India Act, 1919, had taken them into consideration 
since 1933 and h aving drafted Bills suited to their respective local 
conditions, got them passed into' Amts and put them into operation 
heFore they were re-constituted under the Government, of India Act, 
1935, If and where experience 'proved' 'that the provisions of 
serrie of tiiem were defective' in any materiai particulars, they had 
drafted and. got passed some amending Acts also. 

The Government of Bombay seems to have turned its attention 
seriously to the said recoramend.ations in 193vS and as the first step 
towards implementing them got a teniporary measure called the 
Domhn^i) Small Holders Relief Act, 1938 passed by tlie legislature, 
hoping to replace it within a short time by a relief measure of a 
permanent nature, it also drafted the Bombay M oney -lenders Bilh 
1933 with a view to bring the business of money-lending under 
control. It was a fairly long Bill containing 42 seciicns divided into 
5 chapters and sought to introduce a system of the licensing of 
rnoney-ienders whose working w.as intended tc) be watched by 
a Registrar and empowered the Provincial Government and the 
courts to inflict penalties for the breach of any of the conditions of 
the license which, may come to their notice. It thus sought to esta- 
blish both administrative and judicial control over the money-lenders 
'‘following the lines of the English Money-lenders Act of 1927, with 
such additions as can usefully be borrowed from the different 
Provincial Acts in India ” as the Hon ble the Home Minister who 
moved its first reading, put it. The Provincial Acts drawn upon by 
him seem from the Bom, L. R, Debates^ 1938, VoL 11 p, 663 to be the 
Punjab Regulation of Accounts Act, 1930, Assam Money-lenders 
Act, 1934, and Central Provinces Money-lenders Act, 1934, Two 
private bills introduced into the .Bombay Legislative Council in 
1933 and 1935 also appear to.-, have been referred ,,^0* 
The.' Gewer nn" emt of;, ' the,' '-’da-y .yhad not lent its support 


to the Bills and they, had .failed but the Congress Government 
of 1937-39 seems to have made use of them as they had been framed 
by an elected' member on the lines of the recommendations' of the 
Royal Commission on Agriculture and the Banking Inquiry Com- 
mittees and the Acts passed in the other provinces. But the Congress 
Government too had thought it wise to “ propose to have it referred 
to a Select Committee which may take its own time to report" and 
to circulate it amongst the different authorities and commercial bodies 
for their opinion, because “ it would not be proper to place on the 
statute-book a measure of this important character unless it was 
fully discussed by the whole province and all points of view properly 
and duly placed before the Select Committee." That Committee had 
originally been given 2 months' time to make a report by a resolu- 
tion dated 29th January 1938. Further extensions were granted til! 
15th March 1939 and since then the name of this Bill does not 
appear in the Reports of the Debates in the Legislative Assembly. 
On 4th April 1939 the Government had however introduced Bill 
No, XIII of 1939, which has now become the present Act XXVIII 
of 1939, 

That Act in the areas for which Debt Adjustment Boards are 
established replaces the D, A, R, Act as to the transactions entered 
into by ''debtors" under the Act after it comes into force, but 
leaves its operation unaffected as to those entered into before it to 
the extent mentioned and having repealed SS, 3 to 8 of the said 
Bomiay Small Holders Relief Act, 1938, revives the rights, liabilities 
and remedies which had been suspended by S. 11 thereof for the 
time being, except so far as they are inconsistent with any of its 
provisions. 

Although thus the method of business of the money-lenders 
has not yet been brought under administrative and judicial control 
and the future relations between them and the debtors, whether oi’ 
the agricultural or non-agricultural class, are not affected by that Act, 
the transactions so far entered into between them and the debtors 
coming within the limit imposed by S. 26 and the results that would 
otherwise have flowed from them will he considerably affected on 
account of several substantial changes made by this Act regarding 
them. It is true that it is not an amending Act but a repealing Act 
and will therefore have to be -construed by itself. Nevertheless, it is 




necessary, to. .know what is now the law under it is as, compared with 
that which was the law under the repealed Act so far as debtors 
under the Act are concerned. The points on which there' is a mark- 
ed difference, between them are : — 

(1) The D. A, R, Act had been passed at the instance of the 
Government of India as early as 1879 when there were no Provincial 
legislatures and no Indian Members either in the Government of 
India or those of the Provinces. Sections 1, 11, 56. 60 and 62 were 
therefore made applicable to the whole of British India but the rest of 
the Act was extended only to the districts of Poona, Satara, Sholapur 
and Ahmednagar in this province and the Provincial Government 
was invested with power to extend it wholly or partially to any other 
district therein or part thereof. The old Bombay Government had 
made use of this power to extend the provisions of some of its sec- 
tions only to other districts step by step, but it had never done so 
in order to extend the whole of the Act to any other district or any 
part of it. Twenty-six sections of this Act on the other hand have 
been extended by the amended S. 1 (2) to the whole province and 
the Provincial Government has power under the amended S. 1 (2) 
to extend the remaining provisions of the Act to any area other 
than the City of Bombay. 

(2) The- title of the Act of 1879 was the Dekhkan Agriculturists 

Relief Act while that of the present one is the Bombay Agricultural 
Debtors Relief Act. Accordingly whereas it was necessary under the 
former to define the term “ agriculturist and it did so by S. 2 thereof, 
it was necessary under the latter to define the term “ agricultural 
debtor" and it has done that by defining the term ‘‘debtor in 
S. 2 (6) and as that definition is so worded as to make it necessary 
to define what is a ‘ debt \ what is meant by “ agriculture and what 
it is “ to hold land " and “ to be a holder, what is a secured 
and what an “unsecured" debt and what it is “to cultivate 
personally ", those terms have been defined in S, 2 (6), Explanation 
I to S. 2J6). (5), (S) and (}2) to (14). The combined effect of these 
definitions is to extend the benefit of this legislation to many more 
persons than those who got the benefit of the old Act and to restrict 
it to those who are ham Bombay 

Provincial Banking Inqmry CJomiBittee recoiranended to be dope. ^ _ ; 


^(3) Chapter ir of the old. Act made use of the; already existing 
machinery of ..the ordinary,-. ■, subordinate • .civil courts so far ■ 
as disputed heavy cases were concerned and Chapter V provided for 
the appointment of Village Munsiffs at suitable places for the 
disposal of petty cases and that of Conciliators for that of the 
uncontested ones and for certifying that a case is a contested, one. 
The appointment of Conciliators under that Act had been stopped 
since 1911 but the Civil judges and Village Munsiffs have been 
exercising jurisdiction under it and will continue to do so so far as 
they are permitted by the amended SS. 85 and 86 of this Act, which 
will have to be construed in the light of the notifications issued by 
the Provincial Government in the exercise of its powder under the 
amended S, 1 (3) thereof. The Provincial Government has put the 
sections other than Nos. 1, 2, 3 etc., mentioned in S- 1 (3) into opera- 
tion and has established Debt Adjustment Boards for the areas 
mentioned in the Appendix hereto. Such Boards h£ive by virtue of 
the other provisions of the Act, acquired a jurisdiction of a special 
nature, which they exercise under the supervision and control of the 
respective District Judges within the limits of whose jurisdiction 
they have been established. 

(4) The regular procedure by way of suits prescribed by the old 
Act has been given a go-by in this Act and a miscellaneous one by way 
of applications has been provided for therein. Applications are to be 
made under it for two purposes only, namely (1) adjustment of debts 
and (2) recording the settlement of a debt. This remedy is a very 
cheaper one also than that of a suit because on an application under 
S. 17 a court-fee stamp has to be affixed on treating it as a suit for 
accounts and on that under S. 23 one of Re. 1 only, and only 
one-half of the difference between the fee already paid and that 
leviable on a plaint in a suit to recover the amount held due b}' 
the award is payable under S. 60 in the case of an award being 
passed on making the full inquiry required by Chapter 01 in the 
case of applications under S. 17 but no more fee is payable if a 
settlement takes place, during the course of a proceeding under S, 17, 
and in the case of an award made under S. 23, except that of Re. 1. 
Further if an application of a creditor is held under S. 35 not to be 
maintainable on any of the^two grounds mentioned therein, he gets 
back the court-fee paid by'hiih. ; In; spite of such facilities an award 


of the Board' on being registered by the Court under S. , 62 becomes ' 
executable s s a' decree of the Court under S. 63. 

(5) . Under the second proviso' to ' S. lOA of the D. A, R. Act' 
only a hona fide transferee for value 'without notice of the real nature 
of the transaction or his representative holding under a registered 
sale-deed executed more than 12 years before the institution of the 
suit against him in which the transaction is called into question is 
exempted from the operation of that section. But under the corres- 
ponding sub-section (2) of S. 45 of this Act all those who hold pro- 
perties under sale-deeds falling under the following categories 
are exempted from the operation of sub-section (1) of that section 
namely:-*— 

(a) those relating to transactions entered into before 1st January 

1927: 

(i) those which have been held to be evidence of bona fide sale 
transactions: 

(c) those relating to transactions concerning properties be- 
longing to a debtor and purchased by third persons from 
the transferees of a debtor on or before 1 5th February 1939. 

(6) Corresponding to SS. 12. 13. 13A and 71A of the D. A. R, 

Act there are SS. 38 to 42 and 44 of this Act. The principles that in 
the case of disputed claims the parties should be examined, that an 
inquiry should be made into the history and merits of the case, that 
separate accounts should be made up of the principal and the inter- 
est, that the principal should be held to have been made up of only 
the actual advances made from time to time including the price of 
goods supplied, that interest should in all cases be simple, that it 
should be calculated upto the date of each payment, that if a pay- 
ment is made in the form of agricultural produce, or any other kind 
of goods, or service rendered or if the creditor has gained any other 
material advantage these should be assessed at their money- value and 
the amount thereof should first be credited towards the interest and 
if any sur{5^!us remains it should ;be credited towards the principal 
and further interest should be calculated' on the balance^ thereof thus 
left, that both the accounts should- be-made-' up' upto 'the date of 
the action*, that if it is tWn^fdundAai intejrestei^oeods 

that of the' 'orinciptl 


Hindu 'k of Damdupat ■ and that their aggregate , amount 

'should be held to be that due by the debtor to the creditor, are com* 
mon to botk ■ There is one ■ more principle also common to both and 
that is that while inquiring into the history and merits of the case 
from the time of the commencement of dealings between the parties 
all agreements as to the closing of previous dealings and the creation 
of a new obligation, the method of making up accounts as in the 
case of mortgages with possession &c. are to *be set aside. This 
Act however introduces an important exception to it namely, that it 
holds ^inviolate a settlement arrived at more than 20 years before 
the date of the application if it is in writing signed by the debtor or 
the person, if any, through whom he derives his liability. The 
important exception will put an end to the difficulty felt in those 
cases in which neither the creditor nor the debtor has any personal 
knowledge of any previous transactions and the books with reierence 
thereto had been destroyed on making a settlement. Another 
distinction is that as to the rate of interest. In both the Acts the 
principle underlying the provision with respect thereto is the same 
namely, that if the rate agreed upon is lower than the reasonable one 
it must be accepted for calculation and that it must be cut down to 
a reasonable one if it is higher than that. 

But this Act differs from the older one in this that while the 
latter had left it to the discretion of the court to determine what is 
a reasonable rate in each case, the present Act has for all the tran- 
sactions entered into prior to 1 - 1 - 3 ! fixed the rate of 12 per cent- for 
making up accounts up to the end of 1930 and 9 per cent, for making 
up. those for the subsequent period upto the date of the application 
and from the very beginning for those entered into from 1-1-3! 
onwards. As the prices of commodities had gone down considerably 
and the prevailing bank-rates fluctuated between 41/2 and 3 per cent, 
between the years 1931 and 1939 as the result of a great economic 
upheaval which sent many of the countries of Europe off the gold 
standard and raised the price of gold by some 90 to 100 per cent- the 
above rates for the monetary transactions in the rur^l markets 
cannot be deemed to be unreasonable. This Act has also made 
a departure from the previous law on the subject in two other 
matters* namely (i}.-that dn/^the case of loans taken before 14-31 
it directs by S. 42 (2) (e) (i) that interest should be calculated tm tn 



that date arid that' thereafter 40 percent, deduction should, be /made 
from .the amounts of ■ both .the- principal and .the ' interest,: if the .loans 
had been advanced prior to 14-30 and 30 per cent, if they had been , 
advantjed'On or after that date, and that further interestahould,, be , ' 
calculated on the balance of the principal thus left. This may seem 
arbitrary but the Honble Finance Minister who piloted the Bill 
containing such a clause, defended it on the ground that the prices 
of agricultural produce had fallen down about 40 per cent* since the 
harvest-season of 1931, that therefore the agricultural debtors were 
not able to pay up the debts which they would have paid up if they 
had obtained a fair price for their produce and interest had gone on 
accumulating as a consequence thereof, and (2) that although in all 
other respects the decrees and orders of a court as to the amount oi 
any claim are sacrosant under S. 46 (1), they are subjected to the 
above-mentioned provisions of S. 42 (2), (e) (i) (ii) and {Hi). The 
Amending Act of 1945 has moreover added a proviso to S. 46 (1) to 
the effect that if it is not possible to gather from the decree how 
much of the decretal amount represents the balance of the principal 
and how much that of the interest, two-thirds of the said amount 
shall be held to be due on account of the former and one-third on 
account of the latter. Lastly, though the principle that profits at 
a reasonable rate must be charged to a mortgagee in possession who 
is not able to show what he had actually received in any year, 
is common to both the Acts, there is this difference between the 
exceptions contained in S. 13A of the D, A. R, Act and S, 44 of this 
Act, that whereas in the former abatement is allowable only on proof 
of failure of crops in any year it is allowable under the latter on 
proof of a certain amount of suspension, or remission of rent or land- 
revenue having been granted by Government in that year under 
S. 84A of the Bombay Land Revenue Code, 1879. 

(7) in S. 15A of the D, A. R. Act, it is provided that the court . 
shall not refuse to pass a decree for redemption in favour of 
a mortgagor on the ground that the ■' time for the repayment of the 
priricipal»money as agreed upon has. not arrived or that the moitga#-, 

■ debt has not been completely discharged or both* This prbvfeipri,. 
was appropriate to a ■remedy hy^way’iof a suit for redempticto of-i' . 
mortgage, . It could not be imported' in -the sf me. ■ words in 
because of > the diffei^npe/.4n-^ ijbe.. natp’Oi -of,, the remedy by way 



of an application for the adjustment of all debts due by a debtor. 
The underlying principle has however been adopted in the proviso 
to b. 54 (2) (i) as regards the time for the delivery of possession of 
a mortgaged property to a debtor. 


(8) The principl es on which the provisions in S. 15B (1) and 
(2) of the D. A, /?. Act are based have been accepted while framing 
54 (2) (6), (e), (f), (g) and (k) of this Act. Those on which 
S, 15 (B) (3) and (4) of the old Act are based are however nowhere 

acted upon in this Act because they are inconsistent with the policy 
underlying this Act. 


(9) Under S. 15D (1) and (2) and S. 16 of the D. A. R. 
Act an agriculturist must file separate suits for taking accounts of 
his secured debts and unsecured debts due to individual creditors 
and under SS. 15B (3) and (4) and 17 of that Act he can get 
decrees for redemtion passed in those very suits. Under S. 17 of 
this Act however he has only to make one application for an adjust- 
ment of all his debts and supply the particulars required by S. 22 {!) 
and a common award for the payment of all his debts, secured and 
unsecured, to whomsoever due, would follow automatically if no 
settlement has been made in the meanwhile. Moreover it is at 
discretion of each Judge taking cognizance of a suit under S. 15 
D or S. 16 to fix the amount and number of instalments. It is 
t ierefore likely that there may be a conflict of interests' between 
several creditors especially when the debtor s means are not sufficient 
to pay off all of them. Hereon the other hand they are fixed sub- 
ject to the limits laid down in S. 54 (2) (h) ip view of the total 
amount of the liabilities of the debtor, the total value of his 


property attachable under a decree and the net annual income of 
tlie productive portion thereof and consequently no difficulty is likely 
to arise as to recovery except in case of a failure of crops. Again 
'j'l*" ^ ^‘>se of unsecured debts it happens not infrequently that a 
c ebtor fraudulently alienates his attachable property. This Act by 
b. 65 renders invalid any such alienation made during the course of a 
Pto^edmg or after an award is passed until the debts orefered to be 
paid are not paid in full, unless made with the permission of the 
Provmcial Government. The interest of a> resource society and an 
auttiorised person who advanePs kwnisi Under S. 78 of this Act to a 
debtor, who is pArty l56> a pi^eding or against an -award 



has been made, I'or financing crops, are further safeguarded by the 
prohibition against an alienation or encumbrance of even the stand- 
ing crops or the gathered crops of the debtor’s lands without their 
permission, contained in S. 77. Lastly, the questions whether a 
transaction though apparently that of a sale was really in the nature 
of a mortgage and whether the sale-deed should or should not be set 
aside as fraudulent cannot be decided in a suit under S. 15D of the 
D, A. R. Act according to the rulings in Krishnaji v. Sadanand^ and 
Chandabhai v. Ganpaii^^ but the Board before which an application 
under S. 17 of this Act is made has power under SS. 45 and 49 
respectively read with S. 6 to decide any of those questions. 

(10) There is no section in this Act corresponding to S. 20 
of the D. A. R, Act but it was clearly unnecessary in view of the 
provisions of S. 54 (2) ih) and in view of the fact that there is no 
possibility of an award being made ex parte against a debtor under 
this Act. 

(11) The re is also no section in this Act corresponding to S. 21 
of the D. A, R. Act. Under S. 63 an award after being registered 
is executable as a decree of the Court registering it but it must be 
iransfered to the Collector for that purpose. After transfer, the 
Collector has to Act under SS. 69 to 72 of and Schedule III to the 
Code of Civil Procedure. 1908, There is now no scope for issuing 
a warrant for the arrest and imprisonment of an agricultural debtor 
in execution of an award-decree, 

(12) There is also no provision in this Aet corresponding to 
S. 22 of the D. A. R. Act, which exempts the immovable property of 
all agricultural debtors from attachment and sale in execution of a 
decree against him unless it had been specifically mortgaged for the 
repayment of the debt to be recovered. On the contrary the whole 
of the attachable movable as well as immovable property of a debtor 
except such as may have been specifically mortgaged for the repay- 
ment of a particular loan, can be available to the unsecured credi- 
tors of a debtor whose claims have been awarded under this Act 
because S.'65 of the Act prohibits an alienation of any property of 
a debtor who is a party to a proceeding or against^ whom an award 
has been made except with the : sanction of the Provincial Goyerh- 


ment and.as; regards the claim of :'a resource society or' an authorised 
persQii . who 'has advanced loans for the financing of crops there is : 
the additional' prohibition in S. 77 against an alienation of or encum- • 
brance on the standing crops or the produce of the land of such 
debtor except with the permission of any. of them to whom he may^ - 
be. indebted . under ' the ' a ward. . 

(13) For the same reason the provisions of S. 22 A of the D. 
it. J?. A cf have not been re-enacted in any part of this Act. Under 
SS. 68 to 72 of the Civil Procedure Code read with Schedule III 
to the Code, and the rules made thereunder the Collector has ample 
powers to do what he thinks proper in the case of sales of lands of 
agriculturists which are always made through him in this province. In 
the case of sales of any portion of the property of a debtor under 
this Act being ordered by the Board or the Court under S. 66 of this 
Act at any intermediate stage of a proceeding or an appeal there is 
a provision in that section itself to get such sales made through the 
Collector and with respect thereto he has the same powers as under 
Bombay Land Revenue Code, 1879 by virtue of Rule 29 (2) made 
under the said section. 

(14) Chapter IV of the D. A, R. Act contains 14 sections 
relating to insolvency. It grants some special facilities to an agricul- 
tural debtor to make himself free from his liabilities in case he thinks 
they are unbearable. The provisions of this chapter were never 
subsequently extended to any part of the province and therefore 
they apply only to the agricultural population of the four districts 
of Poona, Satara, Sholapur and Ahmednagar. And as even there it 
is necessary for an agriculturist to make an application to the court 
for being declared to be an insolvent under the said chapter, and 
as the rural population as a class is disinclined to make such an ap- 
plication under the D, A, R, Act, the said provisions have become 
a dead letter. The Royal Commission on Agriculture having been 
convinced of that had recommended special legislation on this sub- 
ject suited to the peculiar rural conditions in each province. The 
Bombay Banking Inquiry Committee backed up by the Indian Bank- 
ing Inquiry Committee had also recommended such legislation. The 
Bombay Legislature has given effect to that recommendation 
so far as giving insolvency /relief to debtors under this ,Act . is 
concerned by incorporating, provisions^,r©kting:,,to^ insolvency in 



SS. 68 to- 72 which- constitute Chapter- IV.- of this Act. The: debtors 
in those, areas; for .which -D. A. Boards are established will get their 

benefit 

The points of difference between those provisions and those of 
Chapter IV of the D. A. R. Act (SS, 25 to 33) are these : — 

(V/) Under S, 25 of the D. A. R. Act an agricullurlsl has to 
make an application to the Court of the Subordinate judge within 
the local limits of whose jurisdiction he may be residing and in 
order to be qualilied to make one. he must be indebted to the extent 
of Rs. 50 at least. Under S. 68 of this Act it is incumbent upon the 
Board to which an application under S. 17 or 23 has been made 
to make an order of adjudication if it is convinced for any reason 
whatever that the debts due from the debtor cannot be repaid in annual 
instalments not exceeding 12 and discretionary with the Court to 
which an award is transmitted for registration to make one if it is 
convinced that two consecutive or any three instalments cannot he 
recovered by the sale of the debtor’s moveable property. 

ih) There are no provisions in this Act as to the appointment 
of anyhod^v^ as a receiver of the debtor’s property or as to putting 
the Collector in management of his immovable property or as to 
directing him to lease out such propert}?" for the benefit of the 
debtor’s secured or unsecured creditors as in SS. 27 and 29-30 of 
the D. A, R, Act but S- 68 (3) straightway'' directs the Board or 
the Court which has made the order of adjudication to direct the sale 
of one-half of the attachable and saleable property of the debtor 
free of all encumbrances. And S. 69 provides that all the further 
procedure in the matters shall be regulated by the provisions of the 
Provincial Insolvency Act, 1929 as modified by those of Chapter IV 
of this Act. The latter are so framed as to keep for the mainten- 
ance of the debtor and his family sufficient land not liable to be 
sold, 

la) 1 he proceeds of the sale are to be distributed under 
this Act ^imongst all the creditors, secured, unsecured and pre- 
ferential, according to the order of priority laid down in the proviso 

,toS. 54(2/to 

(15) The Village Munsiff a- who' ;are appointed under Chapter 
■V of the B, A, R, Act havefveiy- limited 'jurisdiction and that .too 


t'or trying :suits/filed' % individual ^creditors. . The Debt Adjustment 
Boards,, to be appointed under S. 4 of this , Act have unlimited juris, 
diction and once an application is, made to a competent Board under 
S. 17, ,whether ' by a debtor or a creditoitofa debtor,,every liability 
of his comes under its power of adjustment. Moreover special. 
Boards competent to deal with the, cases oi any pariicular class oi, 
debtors can be appointed under, the .said section of - th.is Act. There 
is no such provision in the D. A. R, Ad. 

,(I6)’ The whole of Chapter Vi comprising SS. 38 to 49 ot the , 
D. A. R. Act has become practically^ a dead letter since the abolition 
in 1913 of the posts of Conciliators created under it, owing to the 
dissatisfaction created in the minds of the people who had to deal 
with them. As explained in Section V above it is the policy of this 
Act also to encourage and help private settlements of the disputes, 
it any, between debtors and creditors but for the cases in which 
attempts made in that direction fail, it has provided a special 
machinery for the achievement of results which the legislature 
thought to be reasonable instead of leaving the parties free to resort; 
to the cumbrous and costly procedure of regular suits. 

(17) The D. A’ R. Act had, by SS. 50 to 54 comprised in Chap, 
ter VII thereof, provided for a good and effective machinery for the 
supervision and control of the work of the Subordinate Judges 
giving effect to the provisions contained in Chapters 11 and III of the 
Act. of those of the Village Munsiffs working under Chapter V 
thereof and of that of the Conciliators so long as they were there 
working under Chapter V! thereof. For some years there was a 
special Judge working under the superintendence of the High Court. 
Then there were the Inspecting First Class Subordinate Judges 
v/orking under the superintendence of the District judges. Since the 
abolition of the posts of the Conciliators and the Inspecting Subordinate 
Judges, the District Judges assisted by the First Class Subordinate 
Judges exercise control over the officers of the lower grades. 
Moreover all such officers have limited powers. As compared 
with them the Boards set up under this Act have very wide, discre- 
tionary and in several matters absolute powers. In view of that 
and in view of the facts that the remedy provided by the Act is to 
.be made available to a very - large .number of areas and it" is the 
declared intention of Govamnaent to- extend'- the Act 'to the whole 


province, ihe Amending Act of 1945 should, as recommended by 
the Review Committee, have provided for a better controlling 
machineiy than that provided by S. 15 thereof. The District Judge 
is in many districts an overworked official. He would further 
have to attend to awards and appeals made under this 
Act In order to assist him in the disposal of even his usual 
civil and criminal work one or two Assistant Judges are required to 
be pernianeniiy maintained at the head-quarters of the heavy 
districts. 1 he work ci cor*trci over the Board within the limits ol 
his iiirisdiction is therefore likely to drift into routine work to be 
attended to by his crfice-staf'i and consequently the Boards are likely 
to iWi that they are absolute masters of the situation except in this 
that a lew ot their awards, decisions and orders are liable to be 
appealed against. In order therefore that this new machinery may 
not fall into disrepute like that of the Conciliators under the old 
Act, steps must be taken as early as practicable for the appointment 
of divisional supervising officers and a Debt Adjustment Com- 
missioner at the provincial capital. 

(18) The subject-matter of Chapter VIII of the D. A. R, Act 
namely, the registration of documents made by agriculturists is out- 
side the limited scope of this Act. Moreover no Village Registrars 
have been o,T)pointed or allowed to continue to work since 191U. 
Chapter VOIA again prescribes only a special mode for the registra- 
tion of compulsorily registerable documents when executed by agri- 
culturists. It is confined in its operation to the original four Deccan 
districts only. I'hero could not therefore be anything in this Act 
corresponding to the provisions with respect thereto. 

(19) The subject-matter of Chapter IX of the D, A, R. Act, 
namely “Receipts and Statements of Accounts” is also outside the 
limited scope of this Act. It is true that in order that the good 
effect produced by the operation of its provisions may not be swept 
away in course of time and the debtor while being freed from the 
clutches of one set of money-lenders may not fall into those of 
another, it ^vas necessary to pass’ and put into operation simulta- 
neously the Money-lenders Bill of 1938 which had been drafted, re- 
ferred to a Select Committee and'circul^t^Tor opinion/ -"This cduld 
not be done before the Provincial Legisia.t:ur^''was' suspended In 1939. 
The Provincial Government ho’^Overfleen^ernpowered by S/78 


of this Act; to^ authorise any person, to, advance. loans to. debtors .who 

are; ..parties: .to ' any proceeding or .w‘hose„:debts have been, adjusted^, 

and. to, impose, , conditions on ■the ■ es;erGise, of such authority. 
The Government :'■ of . .Bombay has accordingly made Rules 
Nos. ..38' to '.40 .and prescribed Forms -Nos. 22 to 24 in the exercise 
of .-that power.'. These have been explained' in. details in the .com- 
mentary ou the said Rules.- ; Suffice, it here to say 'that- tne exercise 
of the authority is thereby restricted to the ■ granting of loans for 
■productive .purposes only namely -the financing of, .crops -and that 
the authorised persons are required to keep accounts m a prescribed 
form, pass receipts or furnish pass-books, and periodical slatemenls 
of accounts. Under Chapter IX of the D. A, R. Act it was not 
compulsory for creditors to keep accounts but under the said rules 
made under S. 78 of this Act it is. Those rules embody as far as 
possible the principles on which the provisions of Chapters 01 and 
IV of the Money-lenders Bill, 1938 were based. This however leaves 
the debtors whose debts are or are likely to be adjusted without any 
authorised source of monetary help for unproductive purposes, sucn 
as marriages of children, obsequies of deceased members of their 
families &c. It cannot be believed that such exigencies would net 
arise during the maximum period for which proceedings under tins Act 
would last and the awards would remain unsatisfied. !t is therefore 
not impossible that they would continue to borrow money at ex- 
orbitant rates of interest on their personal security which is not 
affected by any of the restrictive provisions in the Act and conse- 
quently the object which the legislature had in passing this Act would 
be frustrated. It would be idle to hope that they would not find 
lenders for there is a growing class of such persons who depend for 
the recovery of their dues more on their coercive methods than on 
the legal machinery provided for that purpose. 

(20) The points of difference bet%veen the provisions of S. 68 
of the D. A. R, Act and SS, ,67 and 67A of the present Act to which 
it corresponds have been set out in the commentary on the latter. 
Chapter X of the D. A* R. Act contains one more section namely, 
S. 69, which authorises a Subordinate Judge trying a suit or proceed- 
ing to which a poor agriculturist is a party not represented by a 
' pleader or an advocate and is.o.ppose<l by one appearing by a pleader 
or an advocate to direct the Government pleader or any other fit 



and willing person to appear on behalf of the agriculuirist with his 
consent. The section is silent as to how the Go\'e'rnivie'ni pleader 
or other person is reniuneralecl. But the practices in such cases* as 
known lo this author, is for the Judge to call upon the creditor to 
deposit the costs oi engaging him and to give him credit for them in his 
account will the ag‘:dciilturist. It would have been proper if the 
principle uncleriying this section had been cecepted while drafting the 
original or the ameuding Act because the Debt Adjustineiit Boards 
have very wide discretionary powers to decide important questions of 
law and fact. Instead oi doing so the Provincial Government lias 
appointed De!>t Reliet Assistants in some 20 areas for assisting 
Backward Class debtcjrs in preparing, applications filing statements and 
watching the proceedings on their behalf. There is no statutory 
provision suiDporting such appointments and the poor and illiterate 
debtors in the other areas are at a disadvantage in that respect. 

(21) Section 70 of the D. ^4. /?. Act relates to a matter outside 
the scop>e of this Act and is not therefore found re enacted in any 
form in any part thereof. 

(22) Section 71 of the D. A. R, Act exempts agriculturists 
from the operation of the last clause of S. 258 of the Civil Procedure 
Code. 1859 wdiich corresrjonds to Or. XXI, r. 2 (3) in Schedule I 
to the Code of 1908. This enables the agriculturists to prove un- 
certified payments in execution proceedings. It is in force through- 
out this province. There seems to be no such specific section or 
portion of a section in this Act. But since S. 42 (2) (j) directs a 
Board to give credit for all payments made during the course of 
the transactions whose accounts are to be made up, it is implied 
that the Board mmst give credit for even such payments, if proved 
to its satisfaction. What it cannot take notice of are settlements 
for registering and certifying which no application has been made 
within thirty days under S. 23 of this Act. 

(23) Section 71 A has, as already noticed, been re-enacted in 
a modified form in S. 42 (2) (e) of this Act. 

(24) Section 74 of this Act by applying the provisions of 
the Indian Limitation Act, 1908 to claims cognizable under this Act, 
except as otherwise provided in it, sweeps away the special provisions 
of S. 72 of the D. A, R. ^ef as to cases falling under this Act 


(25) Sect ion 73 of the said 'Act has already been repealed and 
73A goes with, SS. 22 'and 29 thereof corresponding to which there 
could, be ;no sections in this Act' consistently with its scheme. 

■„ (26). 'There is no section in this Act. corresponding to S. 74 
of the D, .A. R^^Act, Section 7(1) of the for rner extends to th,',s Act 
the provisions of the Civil Procedure Co Je as rega,rds some, 
specific matters only but Rule 35 of the Rules made under, S. 8,3 of 
this Act corresponds to the said sections of the D. /i R, Act 

(2/) S. 74A o'f the £). A. R, Act exempts co-operative credit 
societies from the operation of the whole of the Act except SS. 2 
*-“ind 21. Under the present Act they are outside the jurisdiction of 
the Boards to the extent mentioned in S. 3 thereof. 

(28) Corresponding to SS. 75 and 76 of the D. /I R. Act 
there is S. 83 of this Act. But there is this peculiarity in the latter 
that besides the general power to make rules for the purpose of car- 
lying into effect the purposes of the Act it confers a special power 
to make rules for several specific purposes mentioned therein. 

(29) The object of the legislature in passing this Act being 
to provide a remedy for putting an end to the chronic indebtedness 
of the agriculturists as a whole and not merely to grant relief in 
individual cases it is but natural that there should be certain provi- 
sions therein for which we can find no parallels in the old Act. The 
matters dealt with in such provisions and the sections in which tliey 
are embodied are as under:— 

(1/ Duty oF every creditor and debtor to supply information 
on certain points on being served with a notice (S. 19} : 

(2) Duty of every applicant to file along with his application 
under S. 17 a statement containing as full particulars as 
possible as to the assets and liabilities of the deluor 

(S. 22); 

(3) Duty of parties to get every settlement of a debt made 
after the establishment of a competent Board 'recorded 
and certified by it (S. 25) ; 

(4) Duty of the Boards to call for all the known information 
ns to the assets and liabilities of a debtor from all his 



creditors ir he .happens to-he the applicant and , from him 
and the other ' creditors- . it one o.f the latter ha.ppens to be 
the arrplicant : 

(!;•) Diit}’ Oi, parties to make applications under S. 17 or S» 23 
, to a competent .Board. o.n pain of the debts existing at the 
date of, the establishment of the Board, being deemed. to 
have been discharged' after .particularly, stated, periods 

32):"^ 

(6.) of t,he civil and revenue courts to transfer all pending 

' .suits and applications, -for execution cind' proceedings relat- 
, ing to the recovery of debts to com,petent Boards (S. '37’},;' . 

(7) Duty, of the Boards to cut down by certain' percentages 
both the principal and the interest in the case of debts 
which had originated before particular dates including even 
those which have been subiected to a scrutiny by compe- 
tent courts and whose amounts have been held by them 
to be due and payable [S. 42 (2) (e) and S, 46] ; 

(8) Duty of, even the Provincial Government as represented 
i,)y the Collector, the local authorities, scheduled banks 
and co-operative societies to inform the competent Board 
what amounts are due to them from the debtor and of the 
first, third and the last to inform how much remission 
they are prepared to give thereout (S. 47) ; 

(9) Duty of the Board to ascertain the value of the whole of 
the property of a debtor and his paying capacity accord- 
ing to certain prescribed rules and further to scale down 
the debts pro rata according to prescribed rules, if necessary 

(wSS. 48 to 52) ; 

(1'."; Duty the Board, to pass a single consolidated award 
as regards the debts thus scaled down and those ascer- 
^tained from Government* local bodies and others under 
S. 47, and to ascertain before fixing the amounts of instal- 
ments to be paid" to -'them -according to a fixed order of 
priority, the net annual income of the debtor according 
to’ fixed principles tS.- 54) r- 



(1. 1) .'Discretion to the 'Board to frame ^ a scheme and pass an , 

, .award accordingly for the. payment. by a bank of the, debts, 
of, a debtor as further reduced .with' the consent of. the,^ 
creditors in consideration of, its passing, (jovernmeiit- 
..g.uaranteed bonds, to them in cases in which, the, total 
' amount of the ' debts. ..found due exceeds 50, per cent 
of the value of the debtor’s inmovable property and its 
dut}^ to do so when 'it does not ,so exceed, unless the 
creditors choose to demand cash pa^^-ment, as they are 
entitled to do (S. 55): 

(12) Power of the Board or the Court to order the sale ot 
a portion of a debtor’s property for the liquidation or his 
debt or a portion of it if it is to his interest to do so, at 
any stage of the proceeding before it (S. 66) : 

(13) Power of the Board or the Court to declare a debtor to 
be an insolvent and proceed further under the provisions 
of the Provincial Insolvency Act, 1920 as modified by 
by Chapter IV of this Act although neither the debtor nor 
any creditor may have moved it for that purpose (S. 68) ; 

(14) Disability of a debtor who is a partj^^ to a proceeding 
under this Act or against whom an award has been 
made to alienate or encumber even his unencumbered 
property without the permission of Government and the 
produce thereof, gathered or ungathered, without the per« 
mission of certain classes of creditors (SS. 65 and 77): 

(D) Disability of;^a debtor who is a parly to a proceeding or 
against whom an award has been made under this Act to 
borrow money except from authorised persons who can 
advance it only on certain prescribed conditions (S. 78). 

(16) Repeal, subject to reservation as to vested rights, of aiv 
old Act in specific areas made with a view to grant some 
measure of relief to particular class of debtors, as to trails 
actions entered into after the date of commencement of the 
operation of certain sections of this Act but the temporary 
continuance in those; areas for those entered into before it 
in the case of-'dekors whoyare not the object of special 


X 


It will iiave been "seen ^rom .the above that the present' Act 
depnt'ts consiclerabl}' in the matters ot the quantity and quality of 
the relief intended to be , given to agricultural 
Similar legisla* debtors irom the principles on which the Dek- 
linces.^ ^ cult artists Relief Act, 1879 ha.dbeen 

originally framed and on ' which it had , been 
amended from time to time prior to 1928., , In that year appeared 
the Report .of the Royal Commission on Agriculture. ■ It suggested , 
some reforms in legislation on provincial lines after an inquiry into 
the peculiar conditions ot each province. T.hat Commission was very 
soon followed by the Indian Banking Inquiry Committee the terms 
of whose reference were wide enough to admit of an inquiry on the 
above lines in connection with the conditions of agricultural finance. 
It accordingly appointed Provincial Sub-Committees for making 
it individually. The reports of those sub-committees appeared bet- 
ween 1929-30 and that of the Central Committee in 1931, While 
these Committees were working the Punjab Regulation of Accounts 
Act, 1930 was passed. This was recommended to the other 
provinces for partially determining their lines of action, for it did not 
touch the problem of existing indebtedness of the rural population. 
But the Committees made several other recommendations for its 
solution according to the local conditions in each Province. 
Proceeding upon these, several Provincial legislatures passed debt 
relief enactments suited to their individual requirements Irom 1933 
onwards. 


Those enactments looked at from the standpoint of the Indian 
Constitution fall into two classes, namely (/) those passed before Part 
III of the Constitution Act. 1935 relating to the grant of Provincial 
Autonomy came into operation i.e. before 1st April 1937 and (II) those 
passed after the said date. 

L Debt Relief Enaetments passed before 1st April 1937 — 

(a) Central Provinces ( and Berar ).’ — The first province to take 
legislative action with a view to tackle it was the Central Provinces 
(and Berar), It took the form of the Central Provinces Debt Concilia- 
tion Act, 1933, Although in appearance and in its declared object 



amicable settlement between tbeni .and their creditors tliere were 
several elements of statutory compulsion therein, ior, ,tiie terni:, , 
debt ” as defined in S. 2 (e) thereof included liabilities incurred 
** under a decree or order of a civil court or otherwise^ according , 
to S. 8 (2) every debt with respect to which no statement was 
subiiiitted by a creditor within 2 months as required by a notice ; 
under S. 8 (1) was to be deemed - to Lave been disenarged unless it , 
was shown "that there was a .sufficient cause for non-compliance , 
Sr 9 imposed a penalty for the non-production of a document called 
. for by ■ a Debt Conciliation Board, without a reasonable excuse 
S. 11 made an agreement as to settlement arrived at by a debtor 
with Lis creditors representing 40 per cent, of his total liabilities 
binding on his other creditors, S, 15 (J) authorised a Board to grant; 
a certificate to a debtor whose offer, fair in the eye ot the law, hac! 
been rejected by one or more of his creditors and S. 15 (2) permitted 
a civil court to take such a certificate into consideration in a subse- 
quent suit with a view to see whether costs or interest at a rate 
higher than 6 per cent, should or should 'not be allowed to the 
creditor guilty of such rejection, S. 15 (3) rendered unexecutable a 
decree of a civil court relating to a debt incurred prior to the 
registration of an agreement, if any, arrived at in such a proceeding, 
until the terms of the agreement had been fully complied with, 
'S. 16 debarred the civil courts 'from, entertaining suits and execution 
proceedings relating to matters '■ pending before a Board 14, S. 17 
. rendered alienation of a debtor s property made during the pendency 
of an application or the subsistence’ of an agreement void^^, S. 18 
prohibited appeals and revision applications against every order of a 
Boards® S. 20 prohibited 'a' phrty' from appearing before a Board 
by a legal practitioner ^ S. '2h ■ 'directed the suspension of ail 

11. Cf. S. 2 (5) of this Act contaiamg a definitkm of the same term, 

12. Cf. S. 32 of this Act SO' far as it relates to, non-compliance with the notice 
Sirved tmder S. 31 thereof. 

,13. 'I'hc provision in S. 43' of this Act on the same point is far milder than that* 

14. ■ That the Bombay .Act is milder in this respect will ap|;vpar from the 
commentary on S S5 (2). 

15 . Cf. S. 65 of this Act* 

16* Contrast with this S. '9 of , this 'Act which aUbws appeals against certain 
awards and certain decisions and 'orders 'of the Board and does not expreesly prohibit 
revision applications. , : • ' - '• / . 

17. Cf. S. 67 of this Act.- 



peoding. suits and applications until au; application- :imdey'>S» 4- wai| 
disposed of ^ and S. 26 (3) permitted the ■ ProYincial Government 
to make a rule which would render- 'punishahle with* fine a .breach of. 
any of the rules and further - authorised; it to impose a fioemf Rs^ 10 
per day for every continuing breach of a, rule: secondly, the said 
definition of a ‘‘ debt ’* in S. 2 (e) of the Act excluded from its 
connotation ** land revenue or, anything recoverable as an arrear 
of land revenue thus keeping outside the purview of the Act 
such of the claims of the Provincial Government and local authorities 
as were enforceable under the revenue law of the province 1 9 , 
S, 22 of the Act not modifying the provision ; thirdly, the definition 
of the term ** debts ** given in S. 2 (f) had been so worded as to 
debar an agriculturist who did not owe more than Rs. 150 in all 
from making an application under. S, 4 . and to allpw the benefit of 
the provisions of the Act to all persons who could show that the 
income derived by them from agricultural sources is the main source 
of their livelihood as under S* 2 of the D, A. R> Act: fourthly, 
S, 4 not only fixed the maximum limit of the amount of the .total 
liabilities of a debtor for the purpose of giving relief at Rs. 25,000^^ 
but further empowered the Provincial Government to fix even a still 
larger indeterminate limit for any specified local area^ ’ : fifthly, 
in case of default on the part of a debtor in paying any instalment, 
S. 13 gave the Deputy Commissioner, power to recover it as . an 
arrear of land-revenue or to certify that the agreement had ceased 


18. Contrast S. 37 of this Act which directs a transfer of all pending suits 
iappHcations and proceedings. 

19. Contrast with this SS. 3. 22 (3). 47. 54. (2) (g) and (h). 63 proviso 
{2)f 66 and 68 of this Act according to which although such claims atje not 
ajdu table by the Boards, they are to be given a priority over other debts according 
to a fixed order and do not cease to be recoverable by the ‘USual revenue process. 
Tne Provij cial Government and co-operative societies are expected to make part 
remissions thereof and are bound , by the iOrd^^ts if any, which .the Board, or the 
Court may pnss as to the amounts of instalments payable to them and ^as to the 
u/cessiiy to sell off any portion of a debtor^a proper^ f<^r the liquidation of any 
porJon of his liabilities and .by the...4cc,i4cm.<of,;-ai;iy of them... at »to whether in, .the 
particular circumstances of his case a debt;or. should or ^hould not be dec-lared 
to h& and be^ treated as an insolvenl:- loir , the -purpose of recovcJ'ies 

20. Contrast with this B. 26 of Act which lays ^ down a^ maximum limit of 
Hs.. ISfOOOiand does not give any di®afetifma*y-powef4d4h|*.f^rovine-^^^ Government. 

2 L ' -Contrast agatn* Shi 2 whleh- -imfsose ‘mch « conditions 

that only bona lidt agriculturists can gel the benefit of tie Aefe V ' “ . ' ; ' , ' ' ' 


to subsist^'^tv agreement aS' required by b. 11 is arrived 

at the Board jniist . dismiss the application aecording to S. H and 
if the offer made' by the debtor 'was da ir it can '.further 'grant a„ 
ccrtificate.-to,. 'him which can be used- 'against a creditor in a subse- 
quent suit in a civil courtd^ 

This Act having been drafted by some one not properly quaiiliec! 
for the task was soon found to be defective and to stand in need ol 
amendments. It was therefore amended in the next year by C. P. 
Act I of 1934. But even then no thorough inquiry was made as lo 
all the defects which existed therein. It was therefore required to 
be amended for the second time by C. P. Act XIV of 193!). Even 
then it did not occur to the officer concerned to make such an 
inquiry. Therefore in the same year it was required to be amended 
again by C. P. Act XXVIII of 1935. It was again similarly required 
to be amended twice in 1936 by C. P. Acts XV and XXXill of 1936 
and twice again in 1937 before 1-4-37 by 2 C. P. Acts of that year, 
the second of which was numbered XVII of 1937. i he effects 
of these amendments will be found noted in the commentary on 
Schedule II to Ordinance No. XI of 1943. 

^The Central Provinces legislature had, besides the above, 
passed before 1st April 1937* several other Acts intended to give 
relief, to debtors generally and to put restraints on the method of 
business of the professinal moneydenders which formed the foun- 
dation of the indebtedness. Those Acts which fall in the first 
category are 

1. The Usurious Loans (C. P. Amendment) Act, 1934 iC. P. 
Act XI of 1934). 

2. The Provincial Insolvency (C. P. Amendment) Act, 1936 
(C. R Act 11 of 1936). 

3. The Central Provinces Protection of Debtors Act, 1937 

(C. R Act IV of 1937); , 

22. Contrast S. 6? of tKis Act -whicii’ makes an award registered by a Court 
under S. 62 thereof .executable througHtbe Collector ol the district sti a civil court 
decree. 

, ^ 23. The Bomhm legislature ,haa by SS. 19^23* .24 and .25 encouraged, purely 
privattt^sefctlements of debts but rejected the racthod of ccnciliaiion and'granting 
ft certificate which had been tried under , Chapters-, VI of A, Act and found 

to encourage corrupt practicesi 



4, The Central Pro^nnces/.T^eduction of 'iiiteres^^^ Act; 1936 
fC. R Act XXXIl of- 19361 ■ ■ ; . ■ 

That which falls in the seconcf' category is 

I. The Central Provinces Money-lenders Act/ 1934 fC. P. Act 
Xillof 1934). ■ ' 

Like ll'ie Debt,, Conciliation ,, Act ..this Act., too wus, amended 
several limes by tiie ioiiow,-in,g enactments, namely 

1. The Centra,! Provinces Money-lenders (Amendment) Act, 1936 

(C. R Act X,m of 1936).o 

2. The Central Provinces Money-lenders (Amendment) Act, 1937 
IC. R ActX„IX'of 1937).- A ■■ ■" 

3. The Central .Provinces Money-lenders (Aniendment) Act, 1937 
(C R Act XXIV of 1937)/ ' 

ib) Punjab, — The second province to move in that direction was 
the Puniab. One of the Acts passed with respect thereto by the 
Provincial legislature there was the Punjab Relief of Indebtedness Act, 
1934. It was not confined in its operation to holders of land only, 
for the definition of the term “debtor” contained in S. 7 (2) thereof 
applied to an indebted person “who earns his livelihood mainly ,, by 
agriculture and is either a land-owner or a tenant of agricultural land, 
or a servant of a land-owner or of a tenant of agricultural land or 
“who earns his livelihood as a village menial paid in cash or kind tor 
work done in connection with agriculture” and to several more 
persons by virtue of a proviso and explanations added thereto. , But 
so far as the policy followed for devising means for putting an end 
to indebtedness was concerned it was the same as in the Central 
Provinces and Berar, namely one authorising the FVovincial Govern- 
ment to set up Debt Conciliation Boards “for tlie purpose of amicable 
settlement between debtors and their creditors ’ for certain areas io 
be determined by that Government. In place of the maximum limit 
of Rs. 25, COO lliat section fixed--Rs. I'0,000 as the maximum but l,ike 
the C. P. .legislature it empowered, the., Prov.incial Government to 
fix a higher one by rules, Similarly., :like that legislature^^this too 
introduced elenients .of pro.y^ding' in S, 7 (1} tha| 

“ debt shall include ,a -debt.', due ^ ■under a civil court decree, in 

S. 13{2) that if ‘any 'failed 

as required by ^ub-sectian^i/OT mat 


accbtint^ 
prdst^ribed ' 


period: tli0 ,, debtvjdiie tO'4bat,fcreditor;’ W^as,iO:;be;:,deeiBed ,tQ.;,havefteei'i 
extinguislied'' subject to certain exceptions,, in; S*;20 that: tke Board 
shall granta certificate to a debtor .whose 'lair offer for a .settlement 
to which creditors representing 40 percent, of his liabilities had 
agreed, had been rejected and that a civil court in which a subse- 
quent suit is instituted by that creditor may disailo'w interest and 
costs to him if the certificate is produced before it, in S. 21 and 25 
that no suit or proceeding relating to a claim which is the subject- 
matter of an, application;. :to .a: B:oard, .shall, - be entertained by a civil , 
court, and that pending suits and applications shall not be proceeded 
with if , an. application or an agreement . made under an application 
is in force, and in S. 22 that no appeal or revision application shall 
lie against any order of a Board. Besides providing this special 
remedy by S. 3 thereof it amended S. 10 (1) of the Provincial 
Insolvency Act^ 1920 so as to reduce the minimum debt-limit to 
Rs, 250 and S. 74 thereof so as to permit the adoption of a summary 
procedure in cases in which the value of the assets is Rs. 2000 
instead of Rs. 500, and S: 3 of the Usurious Loans Act, 1918 so as 
to make it more stringent and effective.^*^ Lastly, by S. 30 it 
rendered illegal the allowance by any civil court after the com- 
mencement of this Act of more interest' than is allowable under the 
.Rule of Daradupat, which was made applicable to all suits irres- 
pective of the community of the parties, with this difference that 
the rule was to be applied to the amount of interest due up to the 
date of the commencement of the Act in the case of suits filed after 
it and to that due up to the date of the decree in the case of debts 
incurred after the commencement of the Act, by S. 33 amended 
SJ 1 (3) {a) and {b) of the Redemption of Mort^a^es {Punjab) Act, 19,13 
and by SS. 34 to 37 introduced a more powerful check on the power 
of civil courts to order the arrest of a judgment-debtor in satisfaction 
of money -decrees, amended S. 60 (i) (c) of the Civil Procedure Code, 
1908, repealed Or. xxi, r. 2 (3) in Schedule I to that Code and 
imposed a penalty -for making a false claim as to the principal of a 
debt. The second Act passed by the same legislature towards the 
same end was the Punjab Debtors* Protecifon Act, 1936, t^ie princi- 
pal'" features of* the provisions' wherein were a compulsory transfer 

24. Thte Baml3.ay, Bautking Jaqfwiry uut tke^pciwikility -of ao 

..amendment of U. -L. Actt 1918 semng '«s»f ptirpote l¥iSe its Rcoort VoL I* 



of all execiitioii proceedings involving an attacliment of agricultural 
lands to the Collector, for, whose guidance certain rules were laid 
down, an appeal irom his orders Kdng to the Commissioner 
anceslrcii property being exempt from all liability, standing crops 
also being exempt rrom liability to attachment and sale, certain 
decrees not being executable after six j'ears except when force or 
fraud preventing execution is proved and a creditor being in all 
civil cases liable to prove the consideration for each loan unless he 
had a receipt in writing or had got its pa^^ment attested by a Sub- 
Registrar.^^’ 

(c) Bengal.' — The third province to legislate on this subject, after 
the /publication .of the said Reports. -was Bengal The legislative, 
measure there passed in 1935 was the Bengal A^7''icultin''ai Debtors 
Act, 1935, (Ben. Act Vli of 1936). In most of the essential parti- 
culars this Act has been framed on the lines partly of the Central 
Provinces Debt Conciliation Act, 1933 and partly of the Punjab 
Relief of Inclehfedness Act, 1934. Thus S. 3 thereof provides for the 
appointment by the Provincial Government of Debt Settlement 
Boards for specified local areas; according to S. 2 (S) “debt 
includes a debt payable under a decree or order of a civil court 
but does not include an^v debt recoverable as a -public demand and 
a debt due to a scheduled bank under the Preserve Bank of India 
Act, 1934 : proceedings before the said Boards are to be initiated 

according to S. 8 by an application made either by a debtor or a 
creditor : if a Board is specially empowered in that behalf and 
if creditors representing 40 per cent of the total liabilities of a 
debtor consent to a settlement, the Board can, under S. 19 (I) {b) 
impose it on the remaining- creditors even without their consent ; 
if a creditor had rejected an' offer,,, which as tested by the principles 
laid down in the statute, ' was 'a '■ fair one in the eye of the Board 
it can under S. 21 grant a "certificate, to the debtor concerned stating 
that fact and such a certificate wouW,, have an adverse effect on the 

25. Cf. with this the provisions ,of .thiss amended S,.63 of Bom. Act XXVIII of 

1939 and SMI of Bom. Act Vili'.of '1945. 'b':' ;, ^ : 

26. Most of tnesc expedicnt&;'had),bd«5i|.dried' in' Bombay by the A. R. Act 
and had been found snadecluate both ^ as to-tb4-<|n«ntity and ^cinality of, the relief 
required to be given to agricultural debtoTs*. - 

. 27-, Under the Bom. Aot.,ns,»w « scheduled banfc 

jn the same category as that diiP 't<! or a co-opefftiv® 

socieif C see bS* 2 (11 A)* 3 and 4!?)* J . ? - . / - 1 ',, : « ' i ^ 


claim of the creditor ; if the debts cannot be reduced, by settlement 
to an amount which can bC' repaid within 20 years^®, a Board , speci- 
ally empowered in that behalf can under S, 22 (1) declare the debtor 
to be an insolvent and reduce his. debts^ to, such an amount and if 
that too is not practicable it can put all his property to sale and 
arrange for the payment of- his debts subject to the provisions of 
S. 24 {4); execution-sales are under S, 22 (2) (3) and {4) to be 
conducted by a certificate officer in the manner provided by the 
Bengal Public Demands Recovery Act, 1913 leaving 1 /3rd of the 
land- in the debtor s possession or at least 1 acre of land and his 
dwelling-house, unless specifically mortgaged, untouched ; the certi- 
ficate officer has under S. 28 discretion to grant extension of time in 
fit cases; under S. 34 suits and proceedings pending in any civil 
or revenue court are to be stayed and must abate if the Board*s 
decision is against the creditor ; under S. 35 certain decrees and 
certificates which could have been granted under the Bengal Public 
Demands Recovery Act, 1913, cannot be passed and granted with res- 
pect to claims cognizable by a Board and under S. 36 certain decrees 
including those obtained on documents called for but not produced 
before a Board are to be treated as nullities; under S. 46 legal practi- 
tioners are debarred from appearing before a Board unless specially 
permitted by it and under S. 47 registration of awards is to be made 
and certificates of discharge are to be granted by the Board. This 
Act has however certain peculiar features, namely (1) that instead of 
for one year as in the case of the C, P. Act or for three years as in 
the case of the Punjab Act, the appointment of the Boards under 
S. 8 (i) of this Act is for five years, (2) that no maximum or mininunn 
limit has been fixed for the pecuniary jurisdiction of the Boards, (3) 
that it contains in S. 40 provision for making appeals against the deci- 
sions of the Boards, unless passed by consent, to a judicial officer of 
experience, (4) that in S. 43 it provides for the exercise of a direct 
control over the work of the Board through a special officer and 
(5) that by S. 45 it excludes the operation of the provisions of the 
Imlim, Evidence Act, .1872 and theQiml Promdiire Code, 190$, ea^cept 
as otherwise provided therein, ^ , 

■2S, Tlie numhm ol instalrmwts for tne payment of .tM« debts of ais 

iigriotiltotist debtor accordiiig to SM ol' tbe Som. Act h U mi if the debts are 

oat m payable be is to be declared an insolvent according to h* 6S of the saki Atm. 



(J) vlsMm,— The fourth Province to tackle the problem: of -riiral 
indebtedness before ' 1st April 1937 ' was that of Assam/ In 1934' it 
placed on its statute-book an Act for establishing an effective control 
over the business of money-lending called the Assam Money-lenders 
Act, 1934 (Assam Act IV of 1934). It is a small Act in 14 sections 
somewhat on the lines of the Punjab Regulation of Accounts" Aci," 1930,, ^ 
Thus by S. 3. it imposes a fine upto ■ Rs. ' 200. 'for stating a darger ^ 
amount in a bond than had been actually advanced. By S. 4 
prohibits the courts from allowing compound interest and enforcing 
a default clause therein and gives power to them to allow simple 
interest in their places. S. 5 makes it illegal to add any amount to 
that of a loan on account of costs* charges and expenses incurred in 
connection with the advancement of money except those incurred in 
going to inspect a property to be mortgaged. SS. 6 and 7 make it obliga- 
tory on money- lenders to keep accounts of their dealings and to give 
information with reference thereto and supply copies thereof to the deb- 
tors by making it impossible to sue for or recover the principal amount 
or interest until the default continues and prohibiting the allowance 
of interest for the period of default. S.8 authorises the courts to 
presume that interest is excessive and the transaction substantially 
unfair for the purpose of the application of S. 3 of the Usurious 
Loans Act, 1918^ when the interest stipulated for or charged exceeds 
M). per cent, in the case of secured loans and 18| per cent, in that of 
unsecured ones* and leaves the courts free to draw such inferences 
even in those cases in which the rates are less than these if other 
circumstances justify them. S. 9 makes it illegal to recover as 
interest more than an amount equal to that of the principal. S- 11 
prohibits money-lenders from publishing advertisements relating to 
their business and employing agents or canvassers on pain of being 

; 'j, ^ i , , 

prosecuted and sentenced to imprisonment up to 3 months and or a 
fine upto Rs. 300 and of being deprived of . the right to recover a loan 
advanced on employing sucb,:-.-in^ns.,rXastly, S. 12 emp©w©j^»;a 
court coming to has been guilty of a fraud 

or of the contravemtioa of:ai^,of^tW;i^<^y^tons!of .tIiis.Aot,'tO' deter 
him from plying'his ^ A patty aggriOvM'te 


any such order is given a right of appeal to a higher court. This 
Act has one more section providing for a cheaper remedy than a 
regular suit for the payment of a simple debt, which is of the same- 
nature as that provided for in the case of a mortgage-debt in S. 83 ^f 
the Transfer of Property Act^ 1882, 

This legislature does not seem to have passed any enactment 

before 1st April 1937 for the relief from their existing indebtedness 
of agricultural debtors expressly and exclusively. 

(e) Madi'as ,' — The last Province to take legislative action for the 
relief of agricultural debtors before 1st April 1937 was Madras. The 
Act which it placed on its statute-book in this connection was 
the Madras Debt Conciliation Act, 1936, It was largely modelled 
on the similar Act of the Centra! Provinces legislature above- 
mentioned. That being so, the provisions as to the appointment of 
Debt Conciliation Boards, as to procedure by application by either 
party, and as to pursuasion backed up by certain penalties or dis- 
abilities of a civil nature, such as the debt due to a creditor being 
liable to be deemed to have been discharged if he does not file a 
statement as required by 3* 10 (1), a document or a book of 
account or any other material piece of evidence being rendered in- 
admissible in any subsequent: civil suit or proceeding if not pro- 
duced though called for and in possession of a creditor (S. 11), 
an agreement arrived at with creditors representing a certain per- 
centage of the total liabilities of a debtor being liable to be held 
binding on the rest without their consent (S. 14), a certificate being 
granted to a debtor if his offer for a settlement, although fair as deter- 
mined according to prescribed principles, is rejected by a creditor 
and its being liable to be taken into consideration by a civil court 
in a subsequent suit by that creditor while awarding interest, civil 
suits and execution proceedings relating to claims cognizable by a 
Board being barred (S, 19), pending suits and proceedings being 
liable to be stayed (S. 25), no appeal or revision application being 
allowed against an order of a Board (S, 22), -appearance of a party 
, by a legal practitioner or authorised agent being legal only if permit- 
’ ted by the - Board (S. 24), “debts"-, due to * co^of^rktive '■societies being 
■excluded unless their inclusion '‘aSstoed ^to’''by 'the Registrar 



(S. 15) etc., are common .to both. It .is 'however clistiaguisiiable by; 
certain special features. They are 

(1) The appointment of the. Board 'was from the, very,, .'first'for. 
a period of three years, instead of one, , 

(2) There is not, only a maximum limit , of Rs, .■ 25.000' ,■ .with 
power to the -Provincial Government to increase it in the 
case of a Board appointed for any particular area but there 
is also a minimum limit of Rs. 150 for the purpose of 
jurisdiction of the Board. 

(3) The percentage of the debts which the creditors giving their 
consent to a settlement are required to represent is 50 
instead of 40. 

. (4) The Board is g.iven power to decide all disputes as to the 
existence and amount of any debts. 

(5) The award of the Board is given the force of a decree of 
a civil court and is made executable as such. 


(6) More interest than would be equal to the principal cannpt 
be allowed in the case of a debt incurred prior to 1 -6-33. 

(7) Transfer of property made by a debtor while an application 
is pending or an agreement is in force is only voidable at 
the instance of a creditor and not void ah initio, 

(f) United Provinces, — There is one more Provincial Act passed 
before 1st April 1937. bearing the title The United Provinces A^ri^ 
culiarist Relief Act, 1934. It contains certain provisions intended to 
grant some measure of relief to agricultural debtors but does not 
contain any for setting up any special class of tribunals and does not 
prescribe a special remedy with a view to take stock of the total 
liabilities of an agricultural debtoi:^ and devise means for their 
possible extinction within .a particular period. The said Act was 
twice amended slightly by the passing of U. P. Acts III of 1935 and 

ixof 1937, ^ V” 
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Provincial Acts only as Kad been.' passed, af ter the 'puMica of - the 

Report of the Indian Central Banking Inquiry Committee in 1931 and 
before the commencement of the operation of the Goi?ernmeni? of 
India Act, J 935, in the provinces. After the commencement of its 
operation but before the formation of the Congress Ministry in 
Madras an Interim Ministry had been formed. During its short 
regime a special remedial Act intended to give a special additional 
relief to the agricultural debtors in that province, namely TAe 
Madras Agriculturists Debt Relief Act ^ ^ (IV of 1938) was placed 
on the statute-book of the province. It is a small Act containing 
28 sections divided into four chapters, the notable one from amongst 
which is Chapter II comprising SS. 7 to 14. Those sections pro- 
vide for the scaling down of debts, for allowing interest at specially 
reduced rates for old and new loans and other Incidental matters. 
The provisions in some of those sections are far more drastic than 
those contained in SS. 38 to 42 of our Act to which they correspond. 
This Act had sometime ago attracted considerable public attention 
owing to the competency of the Madras legislature to pass a piece 
of legislation affecting the right to claim an amount due under the 
terms of a negotiable instrument such as a promissory note, which is 
included in the exclusive Federal Legislative List, No. I in Schedule 
VII to the Government of India Act, 1935, having been challenged 
in the case of Suhrahmanyam Chettyar v. Muttnswami Gonndan before 
the Madras High Court, an appeal was preferred to the Federal 
Court against a decision of that court holding the Act to be intra 
vires, that appeal Was dismissed in December 1940 by a majority of 
Judges on the ground that the pith and substance of the Act cannot 
be deemed to be legislation with regard to negotiable instruments or 
promwory notes ; which are Central; Subjects,- and Jeaye to appeal 
to tbe: Px"ivy Council against its dismissal was also refused by it, by 
of a maioi'ity of judgea. delivered iii- April 1941, on the 
that «the question df ’ the- ooicii^l^ncy : of the legislature dM 


not arise in that case because the promissory, note had there become 
merged in a decree obtained before the operation of the Madras Act 
and that it was the debt due under the decree,, not that due under the 
promissory note, which had been held by the Madras High Court 
liable to be scaled down under the new Act.^® 

The said Act was amended in 1943 by The Madras A§rku!iurisis 
Debt Relief {Amend meni)^ Act, 1943 (Mad. Act XV of 1943). That is 
a short Act in 5 sections. SS. 2 and 3 thereout inserted new 
SS, 19A and 25A in the original Act in the interest of the 
creditor class and S. 5 even gave retrospective effect from 2740*39 
to the amendment made by S. 3 which conferred a right to file an 
appeal against the orders passed under SS. 18 (1), 19. 19A (4) (a), 22. 
23 and 24 and also a right to file a second appeal against such orders 
passed By the courts subordinate to the High Court. The Madras 
Debt Conciliation Act, 1936 (Mad. Act, 11 of 1936) was also amended 
thrice since 1st April 1937 by passing Mad. Acts XVII of 1942. 

29. The first decision of the Federal Court was reported in 3 F. L. J. 157 and 
in (1940) F. C. R. 188 while the second was reported in 4 F. L. J. 1. See also the 
ruling of the same court In re. the Madras Agriculturists Debt Relief Act, 193B 
rcport-d in 2 F. L. J. 39. All these rulings left open the question whether a 
Provincial legislature ha^i or has not the power to pass an Act on a subject which 
U within the exclusive jurisdiction of the Central legislature such as the transaction 
emhoflied in non-negotiable promissory notes which fall within the purview^ of 
SS. 32. 79 and 80 of the Negotiable Instruments Act, 1881. The* Federal court 
ruled in favour of the Provincial legislature in the cases of the Bank of Commerce 
Ltd., Khulna v. Amulya Krishna Basu and Bank of Commerce Ltd., Khulna v. 
Brojo Lai Mitra reported in (1944) F, C. R. l26. which were cases under the Bengal 
Money-lenders Act, 1940 (Ben. Act Xof 1940) containing provisions similar to those 
in the Madras Agricultural Debt Relief Act, 1938 (Mad. Act IV of 1938). But those 
cases did n*vt involve a direct question as to the power of tho legislature to legislate 
in respect of a transaction evidenced by a promissory note. V hen the cases of the 
Bank of Commerce Ltd., Khulna v. Kunj Behari Kar and others reported in (1944) 
F: G. k. 370 in which .such a question w'as directly in issue came up before it. it held 
that the provision's of the said Bcn<»al Act so far as they affected non-negotiable 
promissory note transactions were ultra vires tiic Provincial legislature and reversed 
the decree of the Calcutta High Court in the said cases reported in A. 1. R. 1944 
Cal, 196. saying that the said question had been left open by the decisions under the 
Madras Act. 

As this decision was likely to render invalid many declarations, decrees and 
orders made under the similar Provincial Acts passed by the legislatures of the 
other Provinces after Ut April 1937 and tb prevent the courts and special tribunals 
-there .from acting on their -provifiqn*, sq fa^.. . they affected lrknaactiohf'ba»d-^_ 
promissojs,y notes the Governor Genera! passed in May 1945 Ordinance No. XI of 
1945* temporarily validating snfch provistonss-^knd rendorikig immund from :attacl4 'all 
the declarations, decrees apd o»*dwhnsed,on thqm that had h«fn ro^de prior ,tf T%h 
Ddcember 1944 and those th&« may hie mane t^b'SIst^ilarch 1947- "'This Ordinance 
shasibeen excln4^4 from tha, illfl/'a*' (Definition) 

' Ordinance. 1946 {6r. No* X of ’t9w)' and WtlT therefore continue tq.be in force till 
thesaiddate. . . 


IX of 1943 and XXXI of 1943, We need not go here into the 
details of the slight amendments made thereby. 

One more Act passed in 1943 by .the Madras legislature in the 
interest of the debtor class as a whole is The Madras Pawn-brokers 
Act, 1943 (Mad. Act XXIII of 1943). As its name implies it was 
designed to place some salutary checks on the dishonest practices of 
those money-lenders who lent money on the pawn of valuables or 
goods. 

(b) The legislature of the Province of Bihar passed 

The Bihar M oneydender s Act, 1938 (Bihar Act III of 1938) and 
slightly amended it in the same year by passing Bihar Act V of 1938 
and also passed an additional Act in 1939 specially providing for the 
regulation of money-lending transactions, which is called The Bihar 
Money-lenders (Regulation of Transactions) Act, 1939 (Bihar Act VII 
of 1939). 

Bihar Act III of 1938 has 27 sections divided into 5 chapters 
as follows : — Chapter I (SS. 1 to 3) — Preliminary ; Chapter II (SS. 4 
to 7) — Registration of money-lenders and keeping of accounts by 
them; Chapter III (SS. 8 to 18)— Suits in respect of loans and 
execution of decrees; Chapter IV (SS. 19 to 21) — Penalties and 
procedure : Chapter V (SS, 22 to 27)~Miscellaneoas. S. 12 occurring 
in Chapter III thereout is important as conferring powers on the 
civil courts to re-open a transaction, take an account between the 
parties and relieve the debtor of all liability in respect of interest in 
excess of 9 per cent. p. a. in the case of an unsecured loan, even 
when an account had been previously made up, the old trancsactioris 
had been closed and a new account opened, set aside either wholly 
or in part or revise or alter any security or agreement made in respect 
of any loan and, if the money-lender has parted with the security, to 
order him to indemnify the debtor in such manner and to such extent 
as it may deem fit, provided that the new obligation had not been 
incurred on a date more than 12 years prior to the date of the transac- 
tion and provided that a decree of a civil court is not allowed to be 
affected by the operation of; said '.■•section. The amending Act V 
oT 1938 is a _very short , A^.i' -.of ,/'i^hieh' only S. 3 is important as 
expending the provisions of SS» 1 l#o dSof Biharj Act III _ of 1938 to 
l^enciing suits and proceedings/ \ V; 


The Bihar Money4enJers {Regulation of Transactions) Act, 1939 
(Bihar Act Vfl of 1939) is an Act in !9 sections divided into three • 
chapters as follows — Chapter I (SS. 1 to 3)-— Preliminary ; 
Chapter II~(SS. 4 to } 5)— Provisions in respect of loans and execu- 
tion of decrees and Chapter III (SS. 16 to 18)— Miscellaneous, S, 18 
thereout refers to a schedule at the end mentioning the enactments 
repealed thereby. The said enactments are those contained in S. 2 (b), 
(c), {e), {k} and (n), the whole of Chapter III and SS. 22 to 26 of Bihar 
Act III of 1938 and the whole of Bihar Act V of 1938, S. 12 of Bihar 
Act III of 1938 has been re-enacted with modifications as S. 8. The 
principal modifications made thereby are : — (1) The power of the court 
is made exerclseable even in a suit brought before the commencement 
of the Act and even in an appeal or revision proceeding arising out of 
such a suit ; (2) the rate of interest, excess over which could be 

relieved against, was 9 per cent, in the case of secured loans and 
12 per cent, in the case of unsecured -loans: (3) the same rates 
were made applicable even when an old transaction or a series 
of such transactions which had been closed was re-opened 
and a fresh account was made up and (4) the old provisoes were 
re-produced and a fresh one was added to the effect that if, after 
so making up an account it was found that the creditor had been 
overpaid, no order for the refund of the amount paid in excess was 
to be made. 

The legislature of Bihar does not seem to have passed any 
enactment specially intended to give relief to agricultural debtors 
only from their existing indebtedness or to give the debtors in the 
Province generally any statutory protection. 

(c) Benge/.— In Bengal The Airicnlfiiral Debtors Act, 1935 (Bom. 
Act VII of 1936) was twice amended after 1st April 1937, once by 
passing Bom. Act VIII of 1940 and for the second time by passing 
Ben. Act II of 1942. The principal objects in passing the first were : — 
(i) to simplify the procedure for the settlement of the debts of 
agriculturists and by doing so to accelerate the disposal of cases by 
the Deljt Settlement Boards which had been established, (2) to 
preclude non-agriculturists from taking advantage of the Act and 
■ (3 ) ' to strengthen the hands rBbards '<in dealing with cases 

which 'Cr^ditor!s refuse' to which is considered- fair 'h^ 
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IX of 1943 and XXXI of 1943, -.We need not go liere^' 

details of the slight amendments made thereby. 

One moire Act passed in 1943 by. the Madras , legislature, in the 
interest of the debtor class as a whole is - The Mad f as Paivn-brokers 
Ad, i 943 (Mad. Act XXIII of 1943). As its name implies it was 
designed to place some salutary checks on the dishonest practices of 
those rnoney-ienders who lent money on the pawn of valuables or 
goods. 

(Z>) Bihar. — The legislature of the Province of Bihar passed 
The Bihar Moneydenders Act, 1938 (Bihar Act III of 1938j and 
slightly amended it in the same year by passing Bihar Act V of 1938 
and also passed an additional Act in 1939 specially providing for the 
regulation of money-lending transactions, which is called The Bihar 
Money denders {Regulation of Transactions) Act, 1939 (Bihar Act VII 
of 1939). 

Bihar Act III of 1938 has 27 sections divided into 5 chapters 
as follows : — Chapter I (SS. 1 to 3) — Preliminary ; Chapter II (SS. 4 
to 7) — Registration of money-lenders and keeping of accounts by 
them : Chapter III (SS. 8 to 18) — Suits in respect of loans and 
exjecution of decrees ; Chapter IV (SS. 19 to 21) — Penalties and 
procedure ; Chapter V (SS, 22 to 27)*^Miscellaneoas. S. 12 occurring 
in Chapter III thereout is important as conferring powers on the 
civil courts to re-open a transaction, take an account between the 
parties and relieve the debtor of all liability in respect of interest in 
excess of 9 per cent. p. a. in the case of an unsecured loan, even 
when an account had been previously made up, the old trancsactions 
had been closed and a new account opened, set aside either wholly 
or in part or revise or alter any security or agreement made in respect 
of any loan and, if the money-lender has parted with the security, to 
order him to indemnify the debtor in such manner and to such extent 
as it may deem fit, provided that the new obligation had not been 
incurred on a date more than 12 yea|^ prior to the date of the transac- 
tion and provided that a decree of a civil ^court is not allowed to be 
affected by the operation of. »id\"Sectiom '.The amopding' Act'-V 
’of ^1938 is a very short S* Sjs .wpprtant as 

03CtendiOg the provisions <lf SS. , Bihhr -ikjt 4E, of 1938’ to 

landing suits and proceedings/ V 


The Bihar Money-lenders (Re^ulaiion of Transadions) Act, 1939 
(Bihar Act VO of 1939) is an Act in 19 sections divided into three- 
chapters as follows : — Chapter I (SS. I to 3)- — Preliminary ; 
Chapter II — {SS. 4 to 15) — Provisions in respect of loans and execu- 
tion of decrees and Chapter III (SS. 16 to 18)*— Miscellaneous. S. 18 
thereout refers to a schedule at the end mentioning the enactments 
repealed thereby. The said enactments are those contained in S. 2 (b), 
{c\ (e), (k) and (n), the whole of Chapter III and SS. 22 to 26 of Bihar 
Act III of 1938 and the whole of Bihar Act V of 1938. S. 12 of Bihar 
Act III of 1938 has been re-enacted with modifications as S. 8. The 
principal modifications made thereby are : — (1) The power of the court 
is made exerciseable even in a suit brought before the commencement 
of the Act and even in an appeal or revision proceeding arising out of 
such a suit ; (2) the rate of interest, excess over which could be 

relieved against, was 9 per cent, in the case of secured loans and 
12 per cent, in the case of unsecured -loans ; (3) the same rates 
were made applicable even when an old transaction or a series 
of such transactions which had been closed was re-opened 
and a fresh account was made up and (4) the old provisoes were 
re-produced and a fresh one was added to the effect that if, after 
so making up an account it was found that the creditor had been 
overpaid, no order for the refund of the amount paid in excess was 
to be made. 

The legislature of Bihar does not seem to have passed any 
enactment specially intended to give relief to agricultural debtors 
only from their existing indebtedness or to give the debtors in the 
Province generally any statutory protection. 

(c) Bengal,— An Bengal The Agricultural Debtors Ad, 1935 (Bom. 
Act VII of 1936) was twice amended after 1st April 1937, once by 
passing Bom. Act VIII of 1940 and for the second time by passing 
Ben. Act li of 1942. The principal objects in passing the first were 
(i) to simplify the procedure foii^ the settlement of the debts of 
' agriculturists and by doing so to adcelerate the disposal of cases by 
the Deljt Settlement Boards which had been established, (2) to 
preclude non-agriculturists- -advantage ^of the Act . and 
(3) to strengthen the handa*df-#a'^;B4arda^4ii- dealing with cases in 
which ’Creditors refuse’fb whiAis considered 'fair by 

■ theBoard or a special' Apf^^teJ'CMlicef^^^'i-^The’^.amendmeiits*' made 



for these and other minor ^ purposes . -are .various. Into . the details 
thereof we need not enter here, ''"The second Act (II .of 1942) had 
been passed, with the .principal object of. restoring, to their .previous 
owners the holdings which had been sold and put into the possession 
of other persons in execution of decrees passed and executed before 
the Act of 1935 could be effectively put into operation and a minor 
one of taking out of the jurisdiction of the Calcutta High Court 
the cases decided by the Boards, 

One more important piece of legislation passed there was The 
Bengal Money-lenders Act^ 1940 (Ben, Act X of 194()X which has 
already been referred to. It is a fairly long Act of 45 sections 
divided into 7 chapters as follows: — Chapter I (SS. 1 to 3)--^ 
Introductory ; Chapter U (SS, 4 and 5) — Competent courts and 
procedure ; Chapter III (SS. 6 to 23) — Registration and licensing 
of money-lenders : Chapter IV (SS. 24 to 27) — Regulation of 
accounts : Chapter V (SS. 28-29) — Assignment of loans ; Chapter 
VI (SS. 30 to 33)^ — Interest and other charges and Chapter VII 
(SS. 34 to 45) — Miscellaneous. Chapter VI thereout contains 
provisions restricting the amount of interest recoverable, the right 
to increase the amount of actual advance by the addition of inci- 
dental charges etc. aud Chapter VIl has S. 36 empowering a court to 
reopen transactions with a view to give relief to borrowers in 
general. The nature of the* relief provided for thereby is the same 
as that provided for by S. 8 of the Bihar Act VIl of 1939. 

The legislature of Bengal also placed on its statute-book the 
Benial Rates of Interest Act, 1939 (Ben. Act III of 1939) regulating 
generally the maximum rates at which interest could be charged 
in the cases of particular classes of loans. 

id) iSirtJ,— The newly created Province of Sind enacted for the 
relief of its indebted agriculturists TJie Sind Agriculturists Relief 
Act, 1940 (Sind Act VIII of 1940). It is an Act in 16 sections out of 
which SS. 2 to 16 are divided mto 3 chapters. Chapter I comprising 
SS. 2 — 3 contains preliminary provisions. Chapter II comprising 
' 'SS. 4 to 12 provides for the sodlipg'dpi^n of debts divided into 2 classes, 
namely those incurred: before %nd those incurred on or alter 

that dale ,and Chapter III' -cpi^j^sing lS-16 contains mis- 
cellaneous provisions# one of ,vir|dekeontained in S. 13, is impertant 



as providiiig for the amendment of outstanding' decrees on ^re*opening 
them if the debtors concerned apply for that purpose within 
90 days of the commencement of the Act. 

The said Act was amended in 1941 by the passing of Sind 
Act VO of 1941 and again in 1943 by the passing of Sind Act 
X!X of 1943. The substantial amendment made by the former 
was that by S. 2 the period of 90 days mentioned in S. 13 of the 
principal Act was directed to be reckoned from the date of 
commencement of the amending Act and the applications which 
may have been dismissed or withdrawn were directed to be restored 
to file or permitted to be revived. S. 7 of the Act of 1943 abolished 
the limitation of 90 days altogether but gave ihe creditors a right to 
file an appeal. This second amending Act made some other amend- 
ments also but they were of a minor character. 


In 1941 the Sind legislature also passed the Sind Debt Concilia* 
tion Act, 1941 (Sind Act IX of 1941) for setting up Debt Conciliation 
Boards as in, the Central Provinces and Berar, and Madras, 

It is an Act in 36 sections making provisions for the relief of the 
agricultural debtors of the province on lines settled after an inquiry 
into the working of similar legislation in the older Provinces. 

Lastly, in 1944 the Sind legislature also placed on. its statute- 
book The Sind Moneylenders Act, 1944, (Sind Act XIV cf 1944), 
It is* a very carefully-worded elabarate Act in 46 sections divided 
into 5 chapters as follows : — Chapter I (SS. 1 and 2)' — Definitions ; 
Chapter II (SS. 3 to 5) — Constitution and powers of courts in 
proceedings under this Act ; Chapter III ( SS. 6 to 22 )• — Registration 
and licensing of money-lenders ; Chapter IV (SS. 23 to 26) — 
Regulation of accounts and Chapter V (SS. 27 to 46) — Miscellane- 
ous. No special courts are established under the Act but the decrees 
passed under it by the Judge of the Small Causes Court can be 
appealed against to the Chief judge and those passed by Subordinate 
Judges can be tested by a first ' appeal to a District Court and a 
second appeal to the’ Chief 'CbuH.’ 'The systems of the registration 
'and licensing 'and' 'of the' keeping* "df- accounts and ■ furnishing’ of 
ektnacts thereof to'debtors^aie’^jatliiMst^ the same nature as in Bihar; 

‘Punjab etd' -in ‘Chapter V; 
give to the .-courla powdrs'lcflOTtit 'the amotint and nature of ^interek 


to be allowed (SS. 27 to 29), to 'disaliow the expenses connected witK 
the advancement of loans (S, ' 30), to pass instalment-decrees even 
in mortgage suits (S. 32). to amend outstanding decrees so as to 
order payment by instalments instead of at once, after giving notice to 
the decree-holders concerned (S. 33), to accept deposits in case of 
simple debts as in the case of mortgage-debts (S. 38). and lastly to 
re-open closed transactions on setting aside adjustments and agree- 
ments, to make inquiries, to make up accounts afresh on crediting 
towards the principal the amount recovered in excess thereof on 
account of interest, and to set aside, revise or alter any security or 
agreement and if necessary, order an indemnity to be paid to the 

debtor (SS. 36-37). 

(e) Orissa, — This was another small Province whose legislature 
placed on its statute-book a similar piece of legislation entitled 
The Orissa Money-lenders Act, 1939 {OrissdL Act III of 1939). This 
is an Act in 27 sections divided into 5 chapters as under : — Chapter I 
(SS. 1 to 3)— Preliminary ; Chapter II (SS, 4 to 7} — Registration of 
money-lenders and keeping of accounts by them ; Chapter III (SS. 8 
to 17)' — Provisions relating to suits in respect of loans and execution 
of decrees ; Chapter IV (SS. 18 to 20) — Penalties and procedure, and 
Chapter V (SS, 21 to 27)— Miscellaneous. The provisions in 
Chapters 11, III and IV are almost of the same nature as those in the 
corresponding Acts of the other Provinces. 

if) United Provinces, — After 1st April 1937 the United Provinces 
legislature passed an Act of general application to all the debtors 
residing within them named The United Provinces Debt Redemption 
Act, 1940, It is an Act in 27 sections divided into 4 chapters as 
follows : — Chapter I (SS. 1 to 4) — Preliminary ; Chapter II (SS. 5 to 
12) — Suits and decreea on loans ; Chapter III (SS. 13 to 23)— Execution 
of decrees and Chapter IV (SS. 24 to 27) — Miscellaneous. Chapters 
II, III and IV contain many provisions which curtail the common law 
rights of a creditor and empower courts to give relief to agriculturists 
and also to workmen as defined in S, %i20) {h) oi the Act against harsh 
terms incorporated in promotes, bonds etc. .passed by , them, enable 
ludgment-de^ors to apply loB^r^openi^g making. up 

accounts afresh as pr0vid^du,.m3i|hi%;>.A^^ 
decrees etc. 



Sligiit amendments were made in the above Act by U. P. Act VI 
of 1941 and VI of 1942. 

In addition to the above, the U. P. legislature passed for the 
special benefit of agriculturist debtors The United Provinces Regulation 
of Agricultural Credit Act, 1940 (U. P, Act XIV of 1940). It is a fairly 
long Act containing 35 sections divided as under : — -Chapter I (SS, 1 
to 3 — Preliminary ; Chapter 11 (SS. 4 to 7) — Protected land ; Chapter 
II (SS. 8 to 11) — Execution of decrees; Chapter IV (SS. 12 to 26) — 
Voluntary alienation of protected land, and Chapter V (SS. 27 to 35) — ■ 
Miscellaneous. The object in passing it was to prevent excessive 
borrowing by agriculturists and for this purpose to limit the amount 
that can be obtained by the execution of decrees against agricultural 
produce and land and to restrict the voluntary alienation of land.** 
With this object in view, a certain quantity of land belonging to each 
peasant proprietor was declared under this Act to be “ protected 
land,*' 


(g) Assam, — In Assam no fresh legislation was made after 1st 
April 1937 either as a remedial or preventive measure but the Assam 
Money-lenders Act, 1934 (Assam Act IV of 1934) was amended by 
passing Assam Act VI of 1943. It is a short Act in 5 sections, nos. 2, 4* 
and 5 whereout introduced certain important changes. Thus by S. 2 
bonds passed for past liabilities and for arrears of rent were brqpght 
within the purview of S. 2(7) and (3) of the parent Act, by S. 4 the 
courts were prohibited from allowing interest at a higher rate than 
9^ per cent, in the case of secured loans and 12^ per cent, in that of 
unsecured ones and S. 9 of the old Act was replaced by S. 5 
of this Act which prohibited creditors from recovering a sum greater 
in the aggregate than double the principal amount, whatever the 
nature of the transaction and whatever its terms agreed upon by the 
parties, and directed the courts to declare as discharged usufructuory 
mortgages upto Rs. 500/- if executed 12 years prior to the Act and 9 
years subsequent to it. \ 

{h) Punjab .’“The Acts passed/ by, the Punjab legislature after 
1st April 1937 were : — (l'-2) Punjab Acts IX and X of 1938 and X of 

• and VI, of 1942^, 

(Punjab 



Act II of 1934) and (5) The Punjab Re iist ration of Money-^lenJers 
Act, 1938 (Punjab Act III of 1938) which seems to have supplemented 
The Punjab 'Regulation of Accounts Act, 1930, The amendments made 
by Punjab Acts IX of 1938 and X of 1939 and Act VI of 1942 were 
not very material but some of those carried out by Punjab Act XII 
of 1940 in Punjab Act II of 1934 were. It is a long Act contain- 
ing 18 sections. Thereout S. 3 substituted in S. 5 of the Act of 1934 
a new clause (iv) which declared a stipulated rate of interest higher 
than 7i per cent, simple or more than 2 per cent, higher than the 
bank rate, in the case of secured loans and higher than 12’*^ per cent 
simple in the case of unsecured ones to be excessive for the purpose 
of the application of S. 3 of the Usurious Loans Act, 1918 but 
excluded from its operation loans advanced by the Imperial Bank or 
a scheduled bank prior to I “4-37 or by a registered co-operative 
society ; S. 6 inserted a new section 15 A which authorises a Board . 
to decide the question of the genuineness or enforceability of a 
debt but allows a right of appeal against its decision to the Collector 
or Assistant Collector in cases in which the total amount challenged is 
more than Rs. 2, COO. S. 14 amending S. 30 of the principal Act 
prohibits a court from passing a decree in a suit brought before the 
commencement of the Act or giving effect to any decree or award, for 
an amount in excess of double the principal amount less such as may 
have^een received in excess of that clamiable under S. 3 of the 
Usurious Loans Act, 7918 and also prohibits a court from passing a 
decree for such an amount in a suit brought after the commencement 
of the Act. It also renders voidable a decree or an award made on or 
after 15-10-39 which is not in conformity with the above provisions 
and authorises a debtor to apply for setting it aside within 6 months 
cf the commencement of the Act* Besides the above this Act made 
certain other amendments also, into the details whereof we need not 
go here. 

Punjab Act III of 1938 containing 13 sections introduced in the 
Province the system of the registration and licensing of money- 
lenders, which, if not complied with, debarred them from suing to 
recover their dues* ^ ' 

‘ ' (i) Central Prdmmes ani J^iir,^The * lefgislature of the re-con- 
stituted Province' of thi Centr^l'''"PW^itoes and- feefar 'passed' aftei^ 
1st April 19^7 C* P. and' Berar AetriXlX; )tX/XXI and XXi' of 1939. 



which made certain nmmdmmts^in its Dehi Cmciliathn Ad, 1933 
(C, P* Act II of 1933), a Supplementary M'Queydenders^ Act, 1939 (C. P.- 
and Berar Act XVII of 1939) and three amending Acts in 1939, namely 
C. R and Berar Acts XVIIl XXIII and XXXVII of -1939 and 1 in 1940, 
namely C P. and Berar Act XIV of 1940, which made various major 
and minor amendments in its Money./cndcrs Ad^ (C. P. Act XIII of 
1934), also C. P« and Berar Act X of 1938 amending its Reduction of 
Interest Act, 1936 {C. P. Act XXXIIof 1936) and also passed the 
Central Provinces and Berar Relief of Indebtedness Act, 1939 (C P. 
and Berar Act XIV of 1939), which set up Debt Relief Courts in 
addition to Debt Conciliation Boards, and amended it several times by 
passing a R and Berar Acts II and VI of 1940, V of 1941, XI of 1942 
and n of 1943. The Act of 1939 is a very elaborate Act in 27 sections 
and has two schedules appended to it. It does not repeal the Debt 
Conciliation Act of 1933 but restricts the jurisdiction of the D. C, 
Boards set up under it to the applications already filed and amongst 
them too to those involving a settlement of debts to the extent of 
Rs. 25,000. The powers given to the D. R. Courts are very wide and 
absolute except for the fact that the District Judge concerned is 
invested by S. 20 with power to revise an order of such a court if an 
application therefor is made to him within 90 days of the date of the 
order'' and to reverse or modify such order if it is contrary to law, 
passed without jurisdiction or arbitrary i.e. showing the non-exercise 
of jurisdiction already vested and if the instalments fixed are inade- 
quate. The said courts themselves are also empowered to review 
their own orders of their own motion or on an application by a party 
made within 60 days. 


It will appear on looking into the list of the Provincial Debt 
Laws appended at the end of this Volume 

General Remarks (Apendix IV) that the , total number of such laws 
on the Provincial — . * t *• t t i i on 

Debt Laws. comes to /% or which the largest number. goes 

to the ’credit of ihe'^Central Provinces and’ Berar. 

It is not however the number of Adts passed in any Province that 

has any significance. V' What number of fronts from 

' WMidhTh^’pt’bblbW'pf MlIeBfeflh^&ilattacked in any' ,phriicuIaV; 

province; ' fhat it ‘id hot' feh'o#h 


to relieve the debtors from their existing indebtedness and that it its 
absolutely essential to investigate the causes which give rise to it and 
to remove them as far as possible. Much of the work in that direc- 
tion lies outside the legislative chambers and is therefore beyond the 
scope of this work. But it cannot he gainsaid even by the enthusiasts 
of social and economic reforms in the rural areas that it is necessary 
even for such reformers to take the help of the legislatures in 
preparing the ground for a better social ond economic order. It was 
ip pursuance of that view that the Royal Commission on Agriculture 
and the Central and Provincial Banking inquiry Committees were 
entrusted with the task of finding out the causes of the indebtedness 
of the rural population and suggesting measures for remedying them. 
They made their reports embodying certain general recommendations 
and certain special ones designed to meet the needs of the particular 
local situations in the Provinces. Acting upon them 10 Provinces 
passed Acts containing suitable provisions. Many of them have 
thought it proper to adopt measures calculated to give relief to the 
industrial workers as well as to the agriculturists. The measures 
falling in that class are: — ( 1 ) The Money-lenders Acts of the 
Central Provinces. Punjab, Bengal, Bihar, Assam, Orissa and Sind, 
(2) the Usurious Loans Amendment Acts of the Central Provinces and 
the United Provinces and provisions of the same nature in A*ssam 
Act IV of 1939 (S. 8) and Punjab Act VIl of 1934 (S. 14). (3) the 
Provincial Insolvency Amendment Act of the Central Provinces and 
provisions of that nature in Punjab Act VII of 1934 (SS. 3-4) and 
Ben. Act VII of 1936 (SS. 22-25), (4) the Relief of Indebtedness, Debtors 
Protection and Debt Conciliation or Debt Redemption Acts of the 
Central Provinces. Punjab, Madras, United Provinces and Sind, 
(5) the Reduction of Interest Act oi the Central Provinces and Regula- 
tion of Interest Act of Bengal and the Pawn-brokers Act of Madras. 
The measures of this class serve the double purpose of giving relief to 
both the classes of debtors from their existing indebtedness and also 
that of creating conditions which, would, prevent the recrudescence of 
the state of indebtedness by placing salutary checks on the rapacious- 
aess of the members of the moneydending class and making k impossit 
hie for them to taka advantegetof the pecessily and ignorance of, the 
borrewiog classed! ^ Some other ilpmd, adapted 

either exclusively in additif^|e^*iE|^.or^mere of former classes 



of measures those calculated to alleviate^the positiors of the agricuh 
turist class only. The ’ measures falling Jii- this, / class are the 
Agriculturists Debt Relief Acts of Madras, Bengal, United Provinces, 
Bombay and Sind, The object -of ' these measures .is to give relief 
to the specific class^ aDove-mentioned ' f rom e,xisting indebtedness 
only. In those provinces in which such measures are aided by any 
of those of -the former class as in Bengal, United Provinces and Sind 
there is a likelihood of the creation of conditions which would act 
as a shield protecting the relieved agriculturists against the machina- 
tions of the professional lenders to entangle them over again in their 
traps. Even in Madras there is a check on the .unscrupulousness of 
at least those money-lenders who lend money on the pawn of valu- 
ables or goods. But unfortunately in this Province there is no piece 
of legislation which would serve even that limited purpose in the 
case of non-agriculturist debtors. So far as agriculturist debtors 
are concerned the Provincial Government itself has begun to 
grant loans for the improvement of their lands on easier terms 
but so far as their social needs are concerned it has, so far as I am 
aware, made no arrangement. They are therefore free to borrow 
money on personal security from persons who depend more on their 
coercive methods than on the legal one to recover their dues. 
Moreover the Bombay Act itself contains several provisions corres- 
ponding to which there are provisions in the Acts of other Provinces, 
some of which do and some of which do not apparently bear names 
giving a complete clue to the nature of the contents thereof. 
Such provisions have been arranged in the form of a Comparative 
Table at the end of this Introduction. 

XII 


The debt legislation in Bombay has however some distinguishing 
and redeeming features which place it in a class 
Redeeming features itself. They are : — (1) that Act XXVIII of 
Leg^slati^. ^ 1939 already contained S. 65 which rendered invalid 
any alienation of his property included in an award, 
made by a debtor who was party to the award and S. 77 which 
prohibited ".'^uch a ^ person 

authoHsed under, loans 'for financing croiis, from 
alienating or tjbe, produce "'of j any 


o' his lands whatever without the permission of, such society or per son, 
declared such alienation or encumbrance, void and further 'made;, it, 
punishable offence, and both those sections,]iavehy Act VIII of 1 '945' 
been so amended as to cover the case of a debtor who is a party to a 
proceeding which is pending before a D* A. Board' or a Court ® 
(2) that the original Act already contained in S. 78 a provision 
for the advancement of money for financing crops to a debtor 
who was a party to an award and that section too has by the Act of 
1945 been so amended as to admit of loans being given even to a debtor 
who is a party to a proceeding pending before a D. A. Board or a 
Court ; (3) that the Co-operative Societies Act. 1925 will within the 
course of this year be suitably amendedso in order to enable registered 
co-perative societies to advance money for financing crops to a debtor 
who is a party to a proceeding or an award and the societies making 
such advances have been protected by placing them amongst the 
privileged creditors mentioned in S. 3 of this Act and (4) that SS. 54 
and 55 have been so amended by the amending Act of 1946 as to make 
it compulsory for the creditors of a debtor to accept from the Primary 
O' Provincial Land Mortgage Bank in full satisfaction of the amount 
feund due to them, ready cash or Government-guaranteed bonds for 
the amounts if they are less than or equal to 50 per cent.of the value of 
the immoveable property of the debtor, in all cases in which the debtor 
owns such property of the value of twice the amount of such debts 
or more than that. The first two amendments will prevent agricultural 
debtois at least who make applications under S. 17 or 23 of this Act 
from falling into the hands of unscrupulous money-lenders. Since 
the third will facilitate their getting loans for financing crops from 
registered co-operative societies, they will not have to suffer for the 
loss of credit which the disabilities to alienate or encumber their 
property and standing crops necessarily involves. The last will put 
an end at cnce to the relationship of debtor and a creditor as regards 
those debtors who have the required quantity of immoveable property 
and establish such a new relationship between them and the Bank 
paying the cash or passing the bonds, who can be expected to be fair 

tht ipn DepajfimiEmi Ho. 1615139 dited A 

Decipmhot 1945 in tbe.E, DtefcmWr 1945 puElphiisg 

4 Bill to mnend thsi taid ‘Act By 5 the oldseci^^^ 

iMartipf new section 5A. sul*ttiui*ii»g (1) for Section 16 (4) 

inserting a, new section 16A, wording of 59B (1) stni (3). making the 
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in their dealings. Experience alone will show to what extent these 
expectations are fultilled in the case of such debtors. 

This Act is on the whole a complicate piece of iogiskiion and 
the work of it® administration is by no means easy, 'i lio Act of 
, amended by that of 1945 has introduced in several sections a 
Linction between Boards established before and after the coming 
• to force of the latter Act. Thereafter several alterations in the 
Lstitutionofeventheold Boards were made and two lai-ge groups 
of new Boards were established. 1 therefore append at the end of this 
IsteoductioK detailed notes on the constitution of the Boards setup 
under the Act as amended npto 1946. I also append there a compara- 
tive list setting forth the features which are common to the Bombay 
Act and the similar Acts in the other Provinces. 

The Bombay debt legislation does not purport to hold out any 

hope of relief to the non-agricultural debtors of the large cities and 

industrial towns in the Province. Except the provisions of the 
VeMB Loans Act, 1918 cannot invoke any statutory provi- 

sions for that purpose. Those provisions have already been authorita- 

tivelv pronounced to be quite inadequate to afiord any substantial 
relief in face of the provisions of the Negotiable Instruments Act, 
1881 the Indian Contract Act, 187%, Transfer of troperty Act, 188% 
^uAluindian Evidence Act, 187%, all oi which enactments passed 
more than 60 years ago could not have been framed m contemplation 

of the economic conditions of the present age. A statutory control on 

the business of money-lending in general in this Province wiA a 
provision for giving certain kinds of reUef in the case of debts 
incurred some years prior to the Act by all classes of debtors is 
therefore long overdue, it passes one’s imagimuion why even the 
Provincial Government constituted under S. 93 ot the Ucvernment of 
InMa Act should not have considei-ed it necessary to place on its 
statute-book a Moneylenders Acton lines determined m view of the 
experience qf the working of such Act. in 7 other 1 i^vim^s m even 
a provincial amendment of the Vsm^o^M Loans Act, 1918 on tto 
lines of those in force in the Central Proymees and the Urn ted 
Provinces. The Provincial Govermnent re constituted from the electe4 
10 


lapresamtatives' .of howe¥er fecogmsed, ia 1946 the 

iiacessity of makiag the neeessaiy .iaquii^ for determining the proper 
. Ina of. action...: and re-introducing in the Legislative Assembly of the 
Province the old Moneylenders Bill of 1938 ( VII of 1938 ) modified 
so as to brir^ under effective control the business of money-lendbg 
which even in the war period and the post-war re-construction period 
of controls of all commodities and activities has continued to run on 
merrily like an unbridled horse* The Assembly approved of its under- 
lying principle at its first reading and referred it to a Select Committee. 
That Committee submitted its report and it was published at pp. 239-53 
of Pt. V of the Gazette dated 2nd October 1946* But in the meantime 
L. A. Bill No, XXVII of 1946 for amending this Act had been drafted 
and published at pp. 225-31 of Pt. V of the Gazette dated 18th September 
1946. That Bill was again superseded by L. A. Bill No. XIV of 1947 
published at pp. 43-66 of Pt. V of the Gazette dated 12th February 
1947 till which date the Money-lenders Bill was not placed before the 
Assembly even for its second reading. Is history going to repeat itself I 



APPENDIX I 


boards sit up dnder the act from time to time. 

I. Since the publication of the first edition of the Commentary 
on the Act of 1939 as amended by Act VI of 1941 the establish- 
ment of the D. A. Boards below-mentioned was found to have been 
jounced by the Government Notifications of the Revenue Department 
mentioned against them, namely j- 


Serial 


District 

Ho. and date of 

Date of. 

Arm 

the Notification 

establlsbment 

No. 





Bulsar talaka and I 

FardimabaL | 

Snrat 

No, 3791 /33 (a) 
dated 23-1241 

I-I42 

2 

Nandurbar talnka 

West Kbandesh.., 



3 

and Navapnr peta. 

Khed talnka and 

Poona *•* 


>9 

Ambegaon pefca. 




4 

Pandharpnr and 

Sbolapur 

»» 

ft 

5 

Sangola tainkas, 
Navalgund talnka 

i Dharwar 

! 

>» 


and Nargund 

peta. 

1 




6 

Indi and Shindgi 
tainkas. 

Bijapnr 

No. 3791 /93 
dated 6-343 

20-8^42 


Dabanu and 
Sbabpur tainkas. 

Thana 

No. 3791 /93 
dated 4-4-42 

20-4-42 

8 

Dobad talnka and 
' Jhalod mahal. 

Broacb and Fane! 
Mabals 

1 No. 3791 /93 
dated 144-42 

ft 


With reference to these Boards changes of personnel did take 
place as occ^ions arose and Government Notifications announcing 
them did appear in the Offi-dal Gazette from time to time in connec- 
tion therewith. But they are not material. 

Thoi which appeared at pp.; 1109A toC of m Extraordinary 
issue of the said Gazette dated 2nd May 1946 however deserve 
particular notice here, They wepe in att 7 Notifications, bearing 


Nos. 9402/;^9 and 9402/39 (a) to (/) and all dated Jst May 19J,5, 
announcing several important changes in the machinery set up for 
the adjustment of the debts of agricultural debtors under this Act. 

, Those changes fall into 4 classes as under 

( 1 ) Chavges of personnel made under S. 5 (1) (h) in the case 
■of the following already existing Board, namely ^-Bulsar and Pardi 
talukas in the Surat district, Dohad taluka and Jhalod mahal in the 
Panch Mahals district, Pandharpur and Sai^ola talukas in the Shola- 
pur district and Indi and Shindgi talukas in the Bijapur district. 

The relative Notifications were Nos. 9402/39, 89a, 39b and 89c. 

(2) Establishment of new Boards on dissolving and re-consti- 
tuting the areas of some of the old ones and bringing fresh areas 
within the purview of the Act.— The old Boards so dealt with were 
those for Dahanu and Shahpur talukas in the Thana District, Naval* 
gund taluka and Nargund peta in the Dharwar district and Khed 
taluka and Ambegaon peta in the Poona district. The areas for which 
new Boards were established were ; — Dahanu and Umbargaon talukas 
and Mokhada peta in the Thana district, Shahapur taluka and Murbad 
peta in the same district, Navalgund and Ron talukas and Nargund 
peta in the Dharwar district, Khed taluka in the Poona district and 
Junnar taluka and Ambegaon peta in the same district. 

The relevant Notification was No. 9402/39 (e). 

(3) dissolution of an old Board and the establishment ofhvo 
new ones in its place on sub-dividing its area.— The old Board 
dissolved was that for Nandurbar taluka and Navapur peta in the 
West Khandesh district and those established were one for the Nandur- 
bar taluka and the other for the Navapur peta. 

The Notification by which this was done was that bearir^ 
No. 9402/29 (/> :„y, 

( 4 ) Selection of quite neio areas and the establishment cf new 

Boards for them bgEQtifiMUo'aiHfo, 9^QSjS9 (d).— fhe s^id areas 
were agfollowsr-" .. .. ./ ■■■t.--; 



( 1 - 3 ). Dhaudhuka taiuka and Gogho peta, Farantij taluka aad 
Jlodasa peta, Viramgam taiuka and Sanand peta in the Ahmedabad 
District. 

(4-5). Matar and Mehemdabad talukas, andThasra and Kapad. 
vanj talukas in the Kaira district. 

(6-7). Wagra taiuka, and Godhra taiuka, and Halol peta in the 
Broach and Fanch Mahals district. 

( 8-9). *Mandvi taiuka and Vaiod peta, and Jalaipore taiuka and 
Chikhli peta in the Surat district. 

(10-13). Shrigonda taiuka and Karjat peta, Nagar and Parner 
talukas, Ankola and Sangamner talukas, Newasa and Shegaon talukas 
and Pathardi peta in the Ahmednagar district. 

(14-17). Satara and .Javli talukas, Khatav and Man talukas, 
Patan taiuka and Shirala peta, and Wai taiuka and Mahableshwar peta 
in the Satara district. 

(18-19). Indupur taiuka and Dhond peta, and Sirur peta, in 
the Poona district. 

(20-21), Madha and Karmala talukas, and Malsiras taiuka in 
the Sholapur district. 

(22-23), Chopda, Yawal and Eaver talukas, and damner and 
Pachora tahtkas in the East Eihandesh district. 

(24). Taloda and Shabada talukas in the West Khandesh district. 

(25-26). Kalwan and Baglan talukas, and Dindori taiuka and 
Paint peta in the Nasik district. 

( 27-30 ). Athni taiuka, Ohikodi taiuka, Gokak taiuka, and Hukeri 
taiuka in the Belgaum district. 

(31-32), Bijapur taiuka and Bilgi peta, and Muddebihal and 
Bagewadi talukas in the Byapur district. 

(33), Gadag taiuka and Mundgi peta in the Dharwar district. 

* This Board was re-eonstitatied with efifeot from 20-12-46 hy the additio|» 

■■ of 14 villages of the i-.-i 


(34-37). Khed taluka and Mandangad peta. Chipluu and Sanga. 
meshwar talukas, *Eajapur taliika, and ^Dovgad tnlnka in the Eatna. 
giri district. 

(38-39). Mahad and Mangaon talukas, and Eoha and Pen 
talukas in the Kolaba district. 

(40). Tellapur and Haliyal talukas in the Kanara district. 
Ail these were single-officer Boards set up under S. 4(3)(i)(a) and 
no iissessors were appointed to assist any of them. 

SS. 4-6, ^16, 18. 21-22, 24, 26-30, 35-36, 38-44, 46, 48, 50-52, 
54r62, 64, 67, 67A-72, 7.3A-75, 78-81, 84-80 and 33 (1) of the Act 
were extended to and put into operation with effect frona in 

all the newly-selected areas by E. D. Notification No. 9402/39 publi- 
shed at pp, 44-45 of Pt. IVB, of the B, 0. G, Extraordinary dated 
28-4-45. 

In the same issue of the Gosette there appeared atp. 45 R, D. 
Notification No. 9402/39 (a) extending to and putting into operation 
the newly-added sections 67A md 73A of the Act in the areas for which 
Boards had been established between M January, and ^Oth April, 
19 ^. 

SS. 4-6 and the others specifically mentioned in the last but 
one paragraph above were extended to and put into operation with 
effect from 1st June 1945 in the Lanja and Kankavli mahals of the 
Batnagiri district by E. D. Notification No. S, 127/15116 dated 22nd 
May 1945 published in Pt. lYB of the issue of the Gazette dated 
24th May 1945 and in the Sakri taluka of the West district 

by B. D. Notification No. S. 127/25467 dated 10th October 1945 
published in Pt. IVB of the Gazette dated 18th October 1945, 

III. The whole Act of 1946 (Bom. Act II of 1946) was applied 
to the Partially-Exeluded Areas in the Province of Bombay by E.D. 
Notification No. 1166/45 dated 14 th February 1946 published in 
Pt. IV A of the Gazette dated 10th February 1946. 

« These two Boards were dissolved and fresh Boards for the 'same areas 
with the addition of Lanja peta to Rajapnr taluka and Kankavli peta to 
Deogad taJuka were set up hy E. i>, Notification No. 127 /15116 dated 1-6-itS 
pahlished in Pt, IVB of the Gtmtie of tlie same date. ■ 



IV. The sections of the Act which had been extended to and 
put into force in the areas for which new Boards had been established 
by B. D. Notification No. 9402/39 dated 28-4-45 were extended to 
and put into force in the areas below-mentioned with effect from 
ist February 1U7 by R. D. Notification No. S. 127/53309 dated 
nth January 1947 published in Pt. IVB of the tefe, Extraordinary 
bearing the same date. 

The said areas are :-— 


(1-3). City taluka, Dholka taluka, and Daskroi taluka, in the 

Ahmedabad district. , v.-. 

(4). South Salsette taluka in the Bombay Suburban district. 

( 5-7 ). Broach taluka, Ankleshwar taluka, and Jambusar taluka, 

in the Broach district# 

(8-9). Nadiad and Anand talukas, and Borsad taluka, m the 

Kaira district. _ 

(10-12). Olpad taluka, Chorasi taluka, and Bardoh taluka 

(except the 14 villages to which the Act had already been applied), 
in the Surat district. 

( 13-17 ). Thana taluka, Kalyan taluka, Palghar and V ada talukas, 
Bhiwimdi taluka, and Bassein taluka, in the Thana district. 

( 18-21 ). Rahuri taluka [ except ( i ) the 5 villages transferred 
from the Sangamner to the Rahuri taluka and (ii) one village 
transferred &om the Nagar to the Rahuri taluka], Koregaon taluka 
(except the two villages transferred from the Sangamner to the 
Kopergaon taluka), Belapur taluka [except (*) the 18 villages 
transferred from the Newasa to the Belapur taluka and (*0 the 20 
villages transferred from the Sangamner to the Belapur taluka], and 
Jamkhed peta, in the Ahmednagar district. 

( 22-26 ). Bhusawal taluka and Edalabad peta, '^Amalner and 
Parola talukas, Erandol taluka, Jalgaon taluka, Chalisgaon taluka and 
Bhadgaon peta, in the East Khandesh district. . 

( 27’"28 )# Bliulisi Sfiid ShitxdklicdjPf talukas, and, oliirpur taluka, 
Akrani m'ahal'and Mewas area, In the West Khandesh district. 


ttawgk witMa lihe meiime distriot of Eiatl- 

maadesb is witMa the jadicial distiiet ef .W« Ihaadesh. ■ . : • : , 


(29-32), Nasik aad Igatpuri taliikas, Malegaoa and Nandgaon 
talukas, Sinnar and Niphad talukas, and Yeola and Ghandor talukas, 
in the Nasik district. 

(33-36). Poona city and Haveli talukas and Mulshi peta, 
Bhimthadi taluka, Mawal taluka, and Purandhar taiuka, in the 
Poona district. , 

( 37-41 ). Walva taluka, Karad taiuka, Khanapur taluka, Tasgaon 
taluka, and Koregaon taluka, in the Satara district. 

(42-44). Sholapur North and Shoiapur South talukas, Barsi 
taluka, and Mohol taluka [except (e) the 43 villages transferred 
from the Madha to the Mohol taluka and (i-i) the 16 villages trans- 
ferred from the Pandharpur to the Mohol taluka], in the Sholapur 
district. 

(45-46). Belgaum and Khanapur talukas and Changad peta, 
and Sampgaon and Parasgad talukas, in the Belgaum district. 

(47). Bagalkot, Badami^and Hungund talukas in the Bijapur 
district. 

(48-50). Dharwar and Kal^hatgi talukas, Hubli andBankapur 
talukas, and Karajgi, Ranebennur, Hangal and Kod talukas, in the 
Dharwar district. 

( 51-55). Karwar and Ankola talukas, Supa peta, Sirsi, Siddapur 
and Mundgod talukas, Kumpta taluka, and Honavar taluka and 
Bhatkal peta, in the Eanara district. 

(56-59). Panvel taluka and Uran peta, Karjat taluka, Alibag 
taluka, and Khalapur taluka ( except the 37 villages transferred from 
the Pen to the Khalapur taluka), in the Kolaba district. 

• (60-64). Malvan taluka, Vei^urla taluka, Batnagiri taiuka, and 
Guhagar taluka, in the Ratnagiri district. 

Simultaneously with the above it was announced on the 1st February 
1947, ( 1 ) that the Government of Bombay had decided to appoint Civil 
Judges to frmctioii as Debt Adjustment Boards for the said new areas, 
and (2) that the establishment of such Boards in those areas with 
effect from M February tHf completed the process of the. extension 
to and of the putting into bparalion in the whole Province ( except 
the City of Bombay) of the whole. of the Act. This process had been 
commenced from isf _ 



APPENDIX IL 


TABLE SHOWING CEETAIN COMMON FEATURES OF 
THE PROVINCIAL DEBT LAWS. 


( See Section XII of the Introduction) 


2{atiire os the Coaiiiioo feature j 

Sections of the Provincial debt laws concerned 

1, Appointment of special tribu- 
nals for .granting relief. 

(a) Debt Adjustment Boards,— *5, 4 of Bom, 
Act XXVIII of 19S9. 

( b } Debt Conciliation Boards.— -S. 3 of both 
C. F. Act II of 1933 and Sind Act IX of 
1941. 

( c ) Debt Belief Courts.— S. 5 of C. P. Act XIY 
of 1939. 

(d) Debt Settlement Boards. — S. 3 of Bengal 
Act YII of 1936. 

Power to set aside adjust- 
ments and agreements, re- 
open accounts and make 
them up according to pre- 
scribed method. 

( a ) S, 42 {2) of Bom. Act XXVIII of 1939. 

{ & ) S. 10 of C. F. and Berar Act XIY of 1939 
( c ) S, 8 of Bihar Act YII of 1939. 

( c? ) S. 11 of Orissa Act HI of 1939, 

( e ) SS. 36-38 of Bengal Act X of 1940. 

(/) S. 9 of U. P. Act XIII of 1940. 

( ^ ) SS. 36-37 of Sind Act XIY of 1944. 

3, Direction to ‘cut down the 
rate of interest agreed upon 
to a prescribed rate. 

{a) S. 42 {2) of Bom, Act XXV JII of 1939. 

{ b ) SS. 4,5,8j and 9 of Assam Act IV of 1934 
( c ) S. 5 of Punjab Act YII of 1934. 

( d) SS. 3 and 10 of C. P. Act XlII of 1934. 

{ e ) SS. 28-31 of U. P. Act XVII of 1934. 

(/) S. Sof 0. P. Act XXXII of 1930. 

{g) S. 10 of C* P, and Berar Act XIY of 1939 
{ A ) SS. 9-10 of Orissa Act III of 3939, 

(J) SS. lM2of Sind Act VlII of 1940. 


4. Re-opemiag and iBodification 
of past unsatisfied ■ decrees on 
making up accounts according 
to a prescribed method. 

{a) SS 42 {2} (tmi 46 ef Bom. Act XXVlJI of 

1939. 

{h) S. 11 of a.F..AGt'xm of 1934. 

( c ). SS. 3 and 26 A of C. P. Act XX,XII of 1936. 
id) S, 19 of Mad. Act I¥ of 1938. 

(c) S. 8of U. P.'Act XOPof 1949. ■. 

(/) : .S. 13 of Sind Act Vill of 1940 as'amended 
by Act XIX of 1943. 

(^ ) SS. 33-34 of Sind Act XIV of 1944. 

5, Difterential provisions as to 
making np accounts of debts 
incurred before or after 
■ certain. dates,. 

ia)S.4S (5) of Bom. Act XXVI II of 1939. 

( J ) SS. 3-7 of C. P. Act XIH of 1934, 

( c ) S. 7 of Punjab Act VI I of 3 934. 

( SS. S-9 of Mad. Act IV of 1938. 

( e ) S. 10 of C. P. and Berar Act XIV of 1939. 
(/) SS. 4-12 of Sind Act VIII of 1940. 

d. Scaling down of debts. 

( a ) <8, 32 of Bom, Act XXVIII of 1989, 

( h ) SS. 7-14 of Mad. Act IV of 1938. 

{ c ) SS. 4-12 of Sind Act VIII of 1940. 

7. Compulsory declaration of a 
debtor as an insolvent in 
certain circumstances. 

(a) S. 6S of Bom. Act XX VIII of 1939. 

( 6) S. 21 of .Mad. Act IV of 1938. 
j ( e ) S. 15 of Sind Act VII I of 1 940. 

8, Restraints on the debtor’s 
power of alienation of his pro- 
perty. 

{a) SS. 65 and 77 of Bom. Act XXVIII of 1939. 

1 ( 6 ) S. 2i of Mad. Act XI of 1936. 

( c ) S. 26 of Mad. Act IV of 1938. 

{ ) SS. 12-26 of U. l\ Act XIV of 1940. 

9, Setting aside transactions re, 
immovable property on the 
ground of fraud etc. 

{ a ) A 49 of Bom. Act XXVIII of 1939. 

( 6 ) SS. 23-24 of Mad. Act IV of 1938. 

( c ) S. 26 of Sind Act IX of 1941. 


There are some other points of similarity between the certain 
provisions in the Bombay Act and those in the Acts of some other 
Provinces but they are of minor importance 



The policy uaderlying the Bombay Act is to encourage parties 
to come to terms amicably as is evident from BS. 19, 28, 24 and 25, 
Where that is not possible the Boards are directed by it to proceed 
according to the provisions of SS. 38-72. Some of the other Provinces 
have adopted another method. It is that of imposmg a duty on the 
Debt Conciliation or Debt Settlement Board to attempt to bring about 
a fair settlement between a debtor and his creditors and investing them 
with power to mate a fair offer binding on the other creditors if those 
representing 40 to 50^ of the total liabilities of the debtor agree to it. 
Those Provinces and the relevant provisions of the above nature are 
those contained in ( 1 ) SS. 4r-15 of 0. P. Act II of 1933 } ( 2 ) S. 14 of 
Had. Act XI of 1936} ( 3) S» 19 of Ben. Act VII of 1936 as amended 
by S. 11 of Act VIII of 1940 and (4) S. 14 of Sind Act IX of 1941. 







27»';.v W 

28.' CoHsolidatioii of applications. 

29* ^ Power of transfer, . 

30* ' ■ Gontmuation of proceedings on death of party. 

.SI. . Service of notice on debtors and creditors by the Board to file statements, , 

32. Extinguishment of certain debts. 

33. Duties of debtors and creditors. 

34. Board’s power to summon witnesses. 

35. Decision of preliminary issues. 

36. liefund of court-fee to creditors. 

37. Transfer of pending suits, applications and proceedings by civil and 

revenue courts. 

38. General provision to take accounts. 

39. Examination of creditor and debtor. 

40. Board’s duty to inquire into the history and merits of the claims. 

41. Such inquiry optional in case of admission by debtor. 

42. Mode of taking accounts. 

43. Adverse presumption to be draw'n in case of non -production of books. 

44. Cases in which rent may be charged in lieu of profits, 

45. Board’s power to declare certain sale-transactions to be in the nature of 

mortgages, 

46. Extent to which decretal debts are binding on the parties. 

47. Notice to Collector and other privileged creditors referred to in S, 3. 

48. Board^s duty to determine particulars, value etc. of debtor’s property. 

49. Eraudulent alienations or incumbrances. 

60. Manner of determining value of specific kinds of property, 

61. Paying capacity of a debtor, 

62. Scaling down of debts payable by a debtor, 

63. Irrecoverability of claims in excess of amounts ascertained by scaling 

down. 

64. Direction to make ah award and provisions to be followed while 

making it. 

66. When and how Board should prepare a scheme for payment to creditors 
through the Bom. Prov, Co-op. Land Mortgage Bank. 

66. Option not to scale down a debt in case of collusion. 

67, When award can be re-opened and debts re-adjusted. 

58, Board’s power to refer questions for opinion to Court. 

69, Finality of amount ordered to be paid for all civil proceedings. 

60, Provisions as to payment of court-fee on award. 

61, Transmission of award to Court. 

62, Registration of award. 

63, Method of execution of award* 

64, P ostponement of payments of instatments in case of remissions etc. 

65, Prohibition of alienation by debtor before discharge without sanction. 


gS. Power to order iiitermi sale of part of debtor's property. 

67 . Exciiision of pleaders etc. from appearance except in certain cases after 
getting permission. 

67 A. Appearance on 'beiialf of members of Defence Services ■ detained for duty. 
Chapter IV ^ Insolvency FroQeedingB. 

6S, When debtor to be declared an insolvent, 

69. Procedure in insolvency proceedings. 

70. . Distribiition of assets. of insolvent. 

71 . Bar to application in insoh^ency in other courts. 

72. Bar to appeals against orders under this Chapter, save on one ground. 

CkapUr JF* Miscellamous. 

73. Bar to civil suits and proceedings. 

73 A. Provision as to minors etc. , when parties. 

74. Application of Limitation Act to proceedings under this Act. 

75. Computation of period of limitation when a proceeding under this Act 

intervenes. 

76. Certificate to be granted to certain creditors. 

77. Prohibition of alienation or encumbrance of standing crops and produce 

as it affects certain creditors unless permitted. 

78. PoAver of Provincial Government to authorise any person to advance 

loans to debtors. 

79. Delegation of power to Collector or any other officer. 

80. Chairman and members of Board to be public servants. 

81. Provision as to indemnity. 

82. Penalty. 

83. Kule-making power of Provincial Government. 

84. Eepeal of Bom. VIII of 1938. 

85. Eepeal of Act XVII of 1879. 

86. Temporary provisions. 



BOMBAY ACT XXVIII OF 19S9 

[ 30th January 1940] 

( The Bombay AgrmilVmal Debtors Relief Act, 1939 
as Amended by Bombay Acts VI of 19J^f 
VIII of 19U and 11 of me)? 

An Act to peovide foe the Belief of Ageicultueal Debtoes 

IN THE PbOVINCE OF BOMBAY. 

Whereas it is expedient to provide for the relief of 

[Preamble ] agricultural debtors in the Province of 
Bombay and for certain other purposes 
specified herein ; It is hereby enacted as follows;— 

* The original Act had received the assent of the Governor-General for which 
it had been reserved, on i9th January 1940 and was first published at pp. 2-44 of 
Pt. IV. of the issue of the B. G. G dated 3Cth January 1940. The Amending Act 
of 1941 having received the assent of the Governor of Bombay was first published 
at pp. 82-84 of the same part of the issue of the same gazette dated 29th March 
1941* The Amending Act of 1945 having received the assent of the Governor- 
General was first published at pp. S8— 51 of the same Part of the issue of the same 
Gazette dated 21st April 1945. The Amending Act of 1946 having received the 
assent of the Governor-General was first published at pp. 57—60 of the same part 
of the issue of the same gazette dated 14th February 1946. The sanction of the 
Governor-General cures any defect of repugnancy that may have crept into the 
Acts of 1939 and 1945 owing to there being in any of them any provision repug- 
nant to an existing provision in an Act of the Central Legislature relating to a 
subject found included in either List II or List III in Schedule No. VII to the 
Government of India Act, 1935 as noted by tbe Federal Court iu Shyamahant Lai 
V. Mama Bhajan Singh (1 F. C. E* 193 ) and Jagadish Jha and others . v. 
Amarh Khan (2 F. C. B. 7). It does not cure any such defect if the subject-matter 
dealt with in any of the provisions of the Acts is not found in any of the said two 
lists but is found in List I, on the subjects included in which the Central Legisla- 
ture alone has the power to make laws. Such a defect was noticed by the Federal 
Court in the cases of Bank of Commeree Ltd* Khulna Kunja Bihari Kar and 
others ( A. T. B. 1945 F. C. 2. )• Hence it was that the Governor-Genera! 
promulgated Ordinance No. XI of 1945, which remains in force till 31st March 
1947. For further clarification on this point see the Commentary on that 
Ordinance (Appendix V)* 



GOMMEJsTARY 

Bombay Aet XXVUI of 19S9x— This is a short title by which 
this Act can be conveniently referred to. It is not however the 
authorised “ short title” of the Act. That is found in I (1). The 
number XXVIII shows that this was the dSth Act passed by the 
legislature of the Province of Bombay in the year 1939. 

Text of an Act :— A question sometimes arises as to which should 
be understood to be the authoritative text of an Act, especially when 
there is a difierence between any two or more published copies of the 
same Act. In the case of i?a.i Brindabun Prasad x. Maliabir Prasad^ 
such a question did actually arise and their Lordships of the Patna 
High Court ruled therein that the text of an Act published in the 
Official Gazette of the Government concerned must be taken to be the 
authoritative one even though it may be found to be defective in some 
respects. 

An Act to provide for the relief of agricultural debtors in the 
Province of Bombay :r—This k the “full title” of this Act. It 
mentions in a succinct form the purpose which the legislature had in 
view in passing it. That purpose was to make legislative provision 
for relieving the debtors of the agricultural class in the Province of 
Bombay from the state of indebtedness into which they have fallen 
for a long time owing to several causes. The Royal Commission on 
Agriculture presided over by Lord Linlithgow had considered this 
problem imder the heading AgricuUv,ral Indebtedness in para 63 
of Chapter II, entitled The Finance of Agriculture, of its Report 
published in 1928 and while recognising the facts that “ the problem 
is one of the oldest that have troubled administrators in the East and 
the West for generations past” and that “it had received the continuous 
and anxious consideration of the Government of India”^^ it also noticed 
that the Usurious Loans Act, 1918, had not proved very successful 
in many of the provinces of LadiaS and that the Beickhan AgricvP 
turisfs Relief Aet, 1879 was being evaded* and suggested that an 

4* op* oit. aad Abridged Report; of. the E* C* A, p*. 49,. 



inqiiiiy. slioiild },3e made into tlie. causes of tlie failure to utilise the 
proYisions of the Uswrioiis Loans Aet^ 1918^ that legislation on the 
lines of the Punjab Honey-lenders' Bill ( since passed as the Punjab 
'Regulation of Accounts Act^ 1930) and the British M.oney4enders 
Aet'Of'J9§'l should be made and that the ease for a simple. Rural 
Insolvency Act should be examined, in all the proYinces.^ The Central 
Banking Inquiry Committee, which . was appointed shortly ' thereafter, 
appointed' Provincial Sub-Committees for making' the same kind of 
inquiry and the Bombay Provincial Banking Inquiry Committee, which . 
was one of them, examined the subject of , agricultural indebtedness 
very carefully and exhaustively. Going as far back as 1852, the date 
of the report of Captain G. Wingate, a Revenue Survey Commissioner, 
in which he drew the attention of Government to the mcreasincy 

o 

indebtedness of the land-holders and warned it that if things did not 
alter the greater part of the property of the community would be 
transferred to a small-moneyed class and the bulk of the population 
would be impoverished/^ they pathetically observe that inspite of 
attempts made from time to time to check this mischief the indebted- 
ness had gone on increasing to such an extent that ^*the total agricul- 
tural debt of the whole province thus works out at Es. 81,00,00,000 
approximately/" This they attributed to four causes, namely : — (1) the 
existence of small and scattered holdings ; (2) the lack of subsidiary 
industries in the rural areas; (3) the proverbial vagaries of the monsoon 
on which the greater part of the agricultural population depended and 
(4) the habit of the illiterate agriculturists to stick to pernicious social 
customs and to incur expenditure on ceremonies far beyond their 
means.^ They further proceeded to examine the reasons why the 
indebtedness went on increasing and how ultimately the landed proper- 
ties passed from the natural tillers of the soil to the money-'lenders.^ 
When they came to the question of remedies, they went into the history 
of the passing of the Deklchan Agrioultwriet Relief Act^ 187 9^ referred 
to the inquiries made from time to time as to its workixg and ultimately 
stated That the Act has produced evil effects almost everywhere is 

5. Op. cit. para. 369 at pp. 44243. 

6. Eeport of the B. P, B. I. Committee, Vol. I, Paras. 49-65 at pp. 3947, 

7. Op. cit. paras, ,5540 at pp;,47:-p,:''''^ :■ 


admitted by most if not by and referring to tbe several opmiotis 
expressed by the Honn3le Judges of the Bombay High Court and the ' 
Judicial Commissioners Court -in .Sind as to what siioiiM ba done to , 
counteract its influence they recommended ^^ that the Act. should . Be , 
repealed and a new Act embodying the principles , which we' mention , in 
the subsequent paragraphs should be. passed/"^ ' Those principles are 

(1) ** The new enactment should apply only to small and genuine 

agriculturists The definition of agriciiltiirist^^ wil have 

therefore to be substantially modified We do not attempt 
ourselves to suggest a new definition but we recommend that 

. the benefit of the Act should be confined to those who actually 
engage personally in agricuiture and whose income is below a 
certain specified figure which should not be high3 

(2) “ The Usurious Loans Act, 1918 not being sufficiently com- 
prehensive, the new Act should contain provisions tending to 
check usurious practices effectivety.’^3.o 

(3) Money-lenders should be compelled to take out licences for 
carrying on their trade by passing an Act on the lines of the 
Punjab Regulation of Accounts Act, 

(4) ^^The provisions of Provincial Insolvency Act, 15^0 being 
unsuited to the rural conditions, a special simpler Rural 
Insolvency Act should be passed as recommended by the 
Royal Commission on Agricnlture/"i 2 

A comparison of those principles with the provisions of SS« 2 (G) 
read with SS. 2 (5) (8) and (12) to (14), 20, 21, 23, 24, 26, 35, 40, 42, 
44, 45, 49-53, 54, 55, 59, 64, 65, 66, 68-72 and 85-86 will show that the 
Bombay Legislature has made a bona fide attempt to give efiect to the 
said recommendations as they had been accepted also by the Central 
Banking Inquiry CommitteeJ3 

8 * Op* ext. paras. 237-38 at pp, 170-81. 

9 . Op. cit. para. 241 at p. 182. 

10. Op* cit. para. 241 at pp. 183-84. 

11 * Op. cit. paras. 242-43 at pp. 184-86. 

12 . Op. cit. para. 244 at pp. 187-88. 

13, Majority Beport of I. C, B. I, Cpinmittee, Vol, I, pp, 40 . 59 ^ 



Title as an aid to interpretation . — As the title of an Acteom- 
prises the purpose the legislature has in view in passing it, it is natural 
that it may at times be called into aid when some doubtful provisions 
of that Act are to be construed. When such is the case the following 
rules deduced from the decided cases on that point would be found 
useful, namely:— 

(1) It is legitimate to use the full title of an Act in order to throw 
light upon its progress and scope but it is not legitimate to use the short 
title for that purpose, its object being identification and not description.^^ 

(2) The full title should not be neglected in case of a doubt as it 
may be some guide to the meaning sought to be ascertained.15 

(3) Sole dependence should not however be placed upon it 
for the purpose of interpreting a section and in no case can it be 
made use of to restrict, modity or enlarge the scope of the section when 
its wording is clear.i® 

[PreamhJe]: — This word has been deliberately put into brackets 
because there is no marginal note to the words “Whereas it is expedient 
fee.”, which constitute the preamble of this Act. The term “preamble” 
has been derived from the French word “preambule" which is again 
derived from the Latin words “prae,” before and ‘‘ambulo,” I go and 
means “an introduction, or a pre&ce or a prelude” in ordinary parlance 
and “the introductory part which states the reason and intent of the 
law” in legal language. 

It will be seen on a comparison of the wording of this preamble 
and that of the full title above discussed that besides the purpose of 
“providing for the relief of agricultural debtors in the Province of 
Bombay” the legislature had in view “certain other purposes” also 
in passing this Act and that they are not referred to in the full 
title. There seems to be no judicial pronouncement as to which of 
the two, the full title or the preamble, should be relied on in such a 
ease. However one can easily come to the conclusion that preference 
must be given to the preamble because a title, even though foil, is 

14. Debendra Narava v. Jogcndra N&rain. (A. I. B. 1936 Cal. 593, 621). 

15; Op* cit. 

16, AbduU 0 Khan v, Bahra^ Kfyzfb {A.^ I* S. 1935 Pesh, 69)* 


after all a convement way of referring to an Act by mentionii^ the 
principal feature thereof and does not form part of the Act itself 
whereas a preamble is intended to set forth the real purpose or purposes 
in the mind of the legislature while passing the enactment. As 
ruled in the case of Eedar Nath v. Pearey Lal,i'^ the key to the 
opening of ewery law is the reason and spirit of the law and it is the 
preamble more especially that should be looked to for “the reason 
and spirit of every statute,” which is the same thing as “the meaning 
of a statute” spoken of by Maxwell in his famous worli.^s 

Preamhle as an aid to interpretation.— It would be interesting 
and useful to know the difierent views expressed in judicial decisions 
as to the use that can he made of a preamble. The High Court 
at Bombay had put the matter too high when it ruled in one case that 
the preamble should not be referred to for the purpose of construing a 
section and yet the Privy Council had in appeal confirmed that ruling.^ 
However what that court must be deemed to have meant k that it is 
only when the language of a section is clear and unambiguous that the 
preamble should not be referred to, as ruled by the Madras and Calcutta 
High Courts. The principles that can be deduced from their rulings 
. and those of other High Courts may be summarised thus 


(1) It is not legitimate to refer to the preamble of an Act when 
the language of a section to be construed is clear and unambiguous,2o 


(2) When the language of a section is ambiguous, it can be 
referred to in order to understand that language and to clear an 
ambiguity or avoid an absurdity which cannot have been intended. 
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17. A. I. E. 1932 Oadh. 162, 153, F. B. following Brett v. Brett, 3 Ad 210 

18. Interpretation of Statutes, 7th edition, pp. 37-38. See also Official 
Assignee v. Ohimniram (34 Bom. L. K. 1615, 1628) ; Omarannammal v Mani- 
kammal ( I. L. E. 57 Mad. 718 ). 

19. Municipal Commissioner v. Mancherji ( I. L. E. 36 Bom. 405 ) ■ AMul 

BahimT, Municipal Commissioner ( I, L. B. 42 Bom. 462 P C ) * " 

20. Eamireddi v. Sreeramulu (A, I. B. 1933 Mad T 9 ni*. . 

Calcutta V. Kumar Arun CAanOra ( Appea,l~A. I. E. 1934"ca]’ 

Narain v. Jogendra Narain ( A. I. E. J936 Cal. 693, 620) ; Jnanend^a Nath v 
Jadu Nath { A. I, E. 1938 Cal, 211 214 ); ’ 



It is tlierefore, in siicli a case looked upon as a key to open the minds of 
the makers of the Act and to ascertain the mischief which they may 
have, intended to redressf^i but not to .restrict^ modify or enlarge its 
scope^^ , or to create an ambigu%*23 

, , (S) When the language of a section is so general that it can be 
inferred that the legfelature must ■ have intended to ' have some 
hmitation:put upon it/the preamble can be referred to in order to 
ascertain .what particular class of cases 'the enactment was intended' 
to apply 

(4) When it is clear that there is a conflict between the 
preamble and a section of an Act, the well-established rule is that the 
section must be given a preferences^ for the courts are not concerned 
with what the legislature has stated in the preamble as the reason for 
the legislation but what it has already done, which may be a little 
more than thatf^^ 

21. Bhola Prasad v. Emperor ( A. I. E. 1942 F. C. 37, 23 ) Mon Mohan 
V. Magku Nandan. (A. I. E. 1941 Pat. 465, 466-67) ; Taker Ally v. Chanhasappct 
(A. I/E. i94S Bom. 226 ) ; Finch v. Finch ( A. I. E. 1943 Lah. 260, 264) ; 
Mamhar Lai y. Emperor { A. T. E. 1943 Lali. 1, 2) ; Darbar, Fatiala v. Firm, 
Narain Das ( A. I. E. 1944 Lah. 302, 308 ) ; Arulayi v. Antonimuthti ( A. I. li, 
1945 Mad. 47, 49 ). 

22. Mani Lall Singh v. Trustees for the Improvement of Calcutta ( I. L. R. 
45 Cal. 343); Kameshwar Singh v. Pampat lhakur ( A. I. R. 3938 Pat. 6u7 ) 
wherein the ruling in Foioell v. Kempton Park Race Course Co. ( 1897 ) 2 Q. B. 
D, 242 has heen relied on ; Bhola Umar v. Mt. liausilla ( A. I. E. 1932 AIL 
617 ) ; Mt. Savitri Devi v. Dwarka Prasad { A. I. E. 1939 All. 305 ) ; Debendra 
Narain v. Jogendra Narain (A. I. E. 1936 Cal. 593, 620 ) ; Mating Ba Thaiv 
V. M. S. Chettyar ( A. I, B. 1935 Bang. 460, 462 ) ; Mf. Rajpali v. Surju Mai 
( A. I. E. 1936 All. 507 F. B.) ; Abdulla Khan v. Bahram Khan ( A. I. E. 1935 
Pesh. 69 ) ; Amrut v, Mt* Thagan ( A. I. B. 1938 Nag. 134 F. B. ). For the 
English rule on the same point see Maxwell on the Interpretation of Statutes, 7th 
edition, pp. 39 — 40. 

23. Jnanendra Nath v. Jadu Nath ( A* I. E. 1938 Cal. 211, 214 ) ; Municipal 
Commissioner v. Mancherji ( I. L. E. 36 Bom. 405, 410 ). 

24. Kannammal v. Kanahsabai { A. I. E, 1931 Mad, 629 ). 

25. Badar Rahim v. Bad Shah Mian ( A. I. E. 1934 Cal. 741 ); Rajmal v< 

Harman Singh { A. I. E. 1928 Lah. 35 ); see also Maxwell on the Interpretation 
of Statutes, 7th edition, pp: 39-40. , . ' 

26. Thyrammal v, Jtmm Gheitiar {A*. L 1936 Mad. 844, S48). 



: (5) „ In no case' can the. language of. a section be stained either 

way, to giT 6 : effect to the intention as expressed in the preaiiible.27; 

i Character" of The said piuaiii bio shows that the 

Legislature has taken cognizance of the , iiicts, which the Royal 
Commission on Agriculture and Central and ProYincial Banking inquiry 
Committees have .found to, have ',been e.stablisliedj jind that it has 
realised the necessity to grant statutory relief to , the agricultural debtors 
in this province on the lines laid down by the Provincial Committee. 
Further a careful scrutiny of the provisions of this Act. as a whole or a 
determination of the pith and substance thereof ■which according 
to the ruling in Atiqa Begmn y, Abdwl Maglmi KimnP is the proper 
test for determining the nature and character of any legislative enact- 
ment, will show that the legislature has in this Act made a sincere 
attempt to grant such relief without being unduly harsh to the creditor- 
class and with due regard to the principles of equity, justice and good 
conscience* 

This is thus what is called a Remedial AeP\ There are certain 
well-established rules for the interpretation of such Acts deduced from 
judicial decisions. As 1 feel that the Boards and the Courts charged 
with the duty of giving effect to its provisions would in certain contin- 
gencies find them useful I state them below. 

(1) A remedial Act seeking to remove or mitigate what the legis- 
lature regarded as a mischief ought to receive a beneficial interpretation, 
i. e* to say it should be so interpreted as to suppress the mischief 
aimed at and to advance the remedy provided by 

(2) Accordingly the words used therein should be generally 
understood in their popular and not too technical or strictly grammati- 
cal sense accordmg to the view of the Calcutta High Court.^^ 

27. Mahomed Htmn v. Jaimini Nath (A. I. E. 1938 Cal. 97, 101). 

28. A. I. R. 1940 AIL 272, 280 F, B.=s:3 F ( -ederal ) L ( -aw ) J ( -ournal ) S3. 

29. The United Provinces v, Musamat Atiqa Begum and others (1940) 2 F. C. 
E. 110 : Pam Prasad v. Sajan Mahio {N, I. R. 1943 Pat. 16, 17), a case under the 
Bihar Moneydenders Act, 1939 j In re the Hindu Women^s Bight to Property Act, 
1937 (A. I. B. 1941 F. C. 72, 77) ; Kameshwar Singh y. Arjun Misser ( A, I. R. 1941 
Fat, 35, S7 F. B. ) ; Diwan Singh MaftGon v. Emperor ( Appeal~A. I. R. 1936 Nag. 
55, 62) ; Shidramappa v, Neelavabai ( A, I. B. 1933 Bom. 272, 274). 

30* Boleman v* East India Cawpmy ih L. R. 60 Cal. 820), 



(3) The Bombay High Court too has expressed the same view in 
its judgments m the cases of Govind v. Brinivas^'^ and Bombay 
Namdeo Co-operative Agency Ltd. y. Virdhaval^K 

(4) The Madras High Court too seems to be of the same view, it 
having ruled in one case that when a statute provides for a special 
remedy for the enforceineat of substantial rights it must be so construed 

as to give effect to those rightsse. 

The mischief aimed at in this Act is the heavy indebtedness of the 
agricultural class in this province and the remedy provided for its 
removal consists of a simple procedure by which all the necessary 
inquiries can be made, all the necessary information can be gathered and 
all the necessary orders can be passed for the eradication of the evil 
within a reasonable time. Therefore this Act must as a whole be so 
construed as to tend to cheek the indebtedness of the said class and to 
bring the remedy provided by it within the reach of all those agricul- 
turists, who according to a reasonable interpretation of the provisions 
of S. 2 (d) read with S. 2 (5), (S), (i^) to {U), S. 20 and S. 26 fall 
within the purview of the Act. 

The proposed object of all the Eemedial Measures passed in the 
other provinces which have been mentioned in Appendix IV being 
the same as of this and that object not being achievable without 
making therein provisions affecting some of the vested rights created 
by the Central Legislature to a more or loss extent and others 
which give retrospective effect to some of those of the previous class, 
and that of the Preventive Measures also mentioned in the same 
Appendix being to prevent a recurrence of the mischief sought to be 
eradicated by the measures of the former class, which too could not be 
done without making some such provisions therein as are above referred 
to, I believe, those who have to deal with this Act would appreciate a 
reference here to the decisions of the Federal Court as to the nature of 
the relation established between it and the High Courts in the different 
provinces aisd those as to the legality or otherwise of the provisions 

31. A. I. B. 1937 Bom. 275, 278. ' ^ - 

32. A. I. E. 1937 Bom. 266, 271.- ',k ' ■ ' 

38. Palmi Goundm v. Faria Goandan (A. t.KX841 Mad. 168, 160). 


of the oae or the other of the closes mentioned above ivhich are coa- 
tained in the Acts made in the other provinces in this cormection. 

Relation between the Federal Goiirt and the Provincial High 
Gourts.~'Eh.& relation between the Federal Covirt, and r,lio High Courts 
of British India bears no resemblance to that between the High Courts 
and the Courts subordinate to them and the former bus no statutory 
powers of revision or superintendence like those possessed by the High 
Courts over the Subordinate Coiu'ts. Actiiig on this principle that 
court refused to entertain an application for the revision of an order 
of a High Court relusing to grant a certificate under S. 205 (1) of the 
Government of India Act, 193S^K It was also on the same principle 
that it refused in another easels to interfere with the exercise of its 
discretion by a High Court unless it appeared that the High Com't had 
not applied its mind at ail to the question before it, or had acted 
capriciously or in disregard of some legal principle or was influenced by 
some extraneous considerations wrong in law and to substitute its own 
discretion for that of the High Court. 

Provisions affecting vested rights created by the Gentral 
Legislature and those giving retrospective effect to some of them j— 

(a) The Madras Agriculturists Debt Relief Act, 1938 (Mad. 
Act TV of 1938). 

1. The Madras High Court had held in Nagaratnam v. 
ShesJtayya?^ that the above Act was ultra vires the Provincial 
Legislatures inasmuch as it trenched upon a federal subject, namely 
legislation aftecting the liability arising from promissory notes which 
were negotiable instruments governed by the F. T Act, 1881. But In 
re. Reference under Or XLVI. r. L of the G. P. Code, 190^^ the 
Federal Court held that the said Act was not ultra vires the 
Madras Provincial Legislature although it contained provisions as to the 

34, Pasufati Bharati v, TU Seeretary of State for India r I \ W P 

E. 135(S. C.) F.L. J. 1. , ' • ' 

36. Jai QoUiicl Singh and Others v. Lachni Narahi and Others ( 1940) F. 



scalir^ down of debts and interest due on promissory notes and other 
negotiable iimriiments which were repugnant to the provisions of the 
N, I. Act, 1881, the JJ. L, Act, 1918 anA the principles of Hindu Law. 
Against that decision an appeal was made to the Federal Court 
and it held (i) that the Act in question related in substance to 
“ agriculture,” a subject reserved for the Provincial Legislature and to 
“money-lending” which was also a subject reserved for that LegMature 
and the fact that in particular cases it might operate to reduce liability 
on contracts evidenced by negotiable instruments and affect the discre- 
tion given to courts by the Usurious Loans Act cannot affect its validity, 

(ii) Even if the matters dealt with under the Act did not come 
within the exclusive powers of the Provincial Legislature, the Act can 
be supported on the ground that it related to “contracts” fe,]lmg 
within the Concurrent Legislative List. 

( iii ) The Provincial Legislatures have power to legislate with 
regard to “ contracts ” and as no exception has been made in regard to 
contracts entered into bj' Hindus the Act was not invalid on the ground 
that it was in conflict with the rule of Hindu law imposing a pious 
obligation on the son to discharge his lather's debts. 

(2) In another case under the same Act38 the Federal Comt 
again held that the said Act was not wholly beyond the competence of 
the Provincial Legislature and that its subject-matter was covered by the 
one or the other of the entries in Lists II and III of Schedule VII to the 
Constitution Act. Speaking particularly as to the effect thereof on 
the rights arising out of negotiable instruments their Lordships say 
“The pith and substance of the Madras A. D. K. Act carmot be said to 
be legislation with respect to negotiable instruments and the Act cannot 
be challenged as invading the field of List I.” And with reference to 
the particular &cts of the case and S, 19 of the said Act they ruled r— 
“ The provisions of S. 19 of the Madras Act relating to decrees passed 
before the date of commencement of the Act were not beyond the 
competence of the Provincial Legislature and as the original debt had 
in this case raerged in the decree even before the enactment of that 

38. SuJyrahmatiycm Chettiar y, Mvih^sw<m%^Gffandan ( 1940 } F, C, E, 188, 



legislation, the Act cannot in this ease be held to affect the operation 
of^a negotiable instrument merety on the ground that the debt was 
originally due under a promissory note, 

(h) Bihar Money-lenders Act, 19:19 (Bihar Act VII of 1939 ). 

In a ease in which the validity of the provisions contained in 
7 of the above Act was challengedsa, the Fedend Court held that 
the said section re-enacted S. 11 of the Bihar Money-lenders Act, 1938 
(III of 19-38) and as this Act was passed in conformitv with the proce 
dure prescribed in S. 107 (2) oi Govermnent of India Ad, 19351^ 
validity IS not open to question and that as the case was governed by 
the New Act, it was not necessary to decide whether S. 11 of the Act of 
1938 was or was not void. The same two points were also decided in 
the same manner in another ease under the same Act which went up 
to the same court from Patna^o. ^ 

(o) Regularization of Remissions Act 1988 fU P Af>t VTV 
of 1938). tu. r. actAlV 


The Allahabad High Court had heid this Act to be ultra vim 
the Provincial Legislature of the United Provinces as in its view it was 
opposed to the provisions of S. 292 of the Oonstitution Act. On 
appeal the iederal Court held (1) that S. 292 of the Constitution Act 
did not prevent legis atures in India from giving retrospective effect to 
measures pa^ed by them_; (2) that the impugned Act was within the 
competence of the Provmcial Legislature as the subject-matter of 
legislation thereby was the collection of rents” within the meanin. of 

Entry No. 21 of List II and was not the less so because it related to 

remission of rent or was so framed as to protect invalid remission o 
pa^ed by the executive officers from being questioned in com-ts and S 

(d) Bengal Money-lenders Act, igifi (Ban. Act X of 1940^ 
The above Act ter aJict provided fr.,- .u ■ ' 



the total amoimt recoYerable in respect' of loans and gave the, courts 
powers to re-open transactions' and decrees in suits, instituted on or 
after M January 1939 and in suits, , pending on that' date^ and , to pass 
new decrees in suck suits in accordance with the provisions of the Act. 
The term was so defined' therein as to include advances made 

under promissory notes and even by banks other than the Scheduled 
and Notified Ermks. The validity of the Act was impugned in certain 
cases In which decrees on promissory notes had been passed before the 
Act came into foreej on the ground that it was legislation in respect of 
promissory notes and ^^banldiig” with respect to which the Federal 
Legislature had exclusive jurisdiction to legislate. It was held in a case 
under that Act from BongaEi (i) that the Act taken as a whole^ fell 
within the description of legislation in respect of '‘^Money4ending and 
Money-lenders/^ a subject within the exclusive competence of the 
Provincial Legislature and v/as not therefore ultra vires; (ii j that the 
fact that the xAct covered also decrees passed on promissory notes after 
it came into operation could not affect the decision of cases in which 
decrees had been passed before the Act, inasmuch as the existence of 
the provisions relating to promissory notes did not render the Act 
invalid and the operation of such provisions had only to be determined 
by the application of the doctrine of repugnancy? (in) that the 
provisions of the Act for re-opening decrees and passing new decrees 
did not mean that the parties were to be relegated to their rights and 
liabilities on the original cause of action but contemplated only a 
re-opening to the extent necessary for substituting the method of 
accounting sanctioned by the Act in place of the calculation on which 
the original decree was passed# Subrahmanyam Ghettiar v. 
Mutlimiimni Goiindan (1940) F. C. E. 188 followed. 

It was also held in the same case that when there is a conflict 
between the provisions of a local law and those of a Central enactment, 
each being in reterance to a subject on which it is authorised to legislate, 
it is the doctrine of repugnancy, not that of ultra vires, that has to be 
applied and that the question of severability arises only when an Act is 
to some extent ultra vires^ 

41. BanJs of Oommerea Ltd,, KJmlw v. Amulya Krishna Bam and Bank 
of CommeTce Ltd,, Khulna v, Btojo Led MMfa (1944 ) F, C. 326^ 


CHAPTER 1 
PRELIMINARY 


1. ( 1 ) This Act may be called 
Agricultural Debtors Belief Act. 1939. 


the 


Bombay 


(2) This section and sections 3, 7, 17^ 19 20 2S 
25^ 31^ SB, S3 ( g) 34^ 37^ 4-5, 47, 49^ 53, 63, 60, 66, 73, 76, 

Short ti..., orthht 5’ whole of 

and commencement. tJie Province of Bombay. Ute Provincial 

Government may, hj notification in the 
Official Gazette, extend all or any of the remaining provisim 
of this Act to such area other than the City of Bomlay, as 
may he specified in the notification.^ * " ’ 

{3) This section and sections B, 3, 7, 17, 19, so 28 25 
31, 82, So (2), 24, 37, 45, 47, 49, 58, 68, 65, 66, 78, 76, 77 
82 and 83 shall come into force at once. The Provincial 
Government may, hy notiflcatim in the Official Gazette, direct 
that all or any of the remaining provisions of this Act shall 
come into force in any area to which the said provisions have 
been extended under sub-section (2), on such date as may be 
specified in the notificatimX ^ 

•The words and figures in italics were substituted hv S 2 A'l a * 
VI of 1941 for the figures and word 17, SS, $3, 37 and 73 ' 

tTho whole of this sentence in italics; was substituted bv S » wi 
of Act VI of 1941 for the words and the, rest of the Act ohJ? ' f L’ 
whole of the Promnee of BomUy except the town and island of nZT^ ^ 

$ The whole of this sub-section in itaRcs wa, lT! . X 
Act VI of 1941 for the following, namely:- hy S. 2 (5) of 

iZ) It shall come into force on such date as the P • • ? 
may, by notification in the Official Gazdte, appoint in thifuS"^ ^ovenment 
For the various notifications issued npto this time under </"i f o > - 

see the Appendix to the Introduoiaon. ‘ ^ f 



COMMENTARY. 


Bird’s eye-vieto of the Act : — This Act contams 86 original sections 
and two entirely new ones divided into 5 chapters of unequal length. 
This seems to have been due to the division having been based, as usual, 
on the principle that the sections relating to the main provisions ( 4-72 ) 
should be separated from those relating the preliminary (1-3) and the 
subsidiary or miscellaneous (73-86 ) ones. 

Each of these chapters has a distinct heading given to it. Attempts 
are made at times to draw upon such a heading for ascertaining the 
exact import of any of the sections contained in the chapter which 
bears it. In such a ease a question arises, for the decision of the court 
before which such an attempt is made, as to what weight can legitimately 
be attached to such a heading while trymg to ascertain the correct 
interpretation of a section. In order to assist such a court in arriving 
at a correct decision of that question I state below the principles 
established by judicial decisions. 

Heading of a chapter as an aid to interpretation— (fi) The 
Privy Council had ruled in the case of Abdul Rahim v. Municipal 
Commissioner of Bombay'^ that these headings being in the nature of 
a preamble cannot control the provisions of a section if they are clear 
and unambiguous. The Bombay, AUahabad and Rangoon High Courts^ 
have followed this principle. But the Madras and Patna High Courts 
look upon them “as afibrding a better key to the construction of the 
sections which follow than might be afforded by a mere preamble ^ ” 
and “ helpful even in extending the scope of a section^’ 

(2) Where there is an ambiguity in a section it can, according 
to all authorities, be legitimately cleared up with the help of the 
heading of the chapter in which the section occurs as it is looked 

1. I. L. E. 42 Born. 462 P. 0. 

2. EamJcrishna v. Bapurcm {A. I.. B. ,1938 Bom. 284); Mt. Smitri Devi 
V, Dtmrlm Frasad (A. I, R. 1939 AIL 305) ; Durga Thathera v. Narain Tkathera 
(A. I. E, 1931 AIL 597) ; Mmmg Ba Thaw v. M, S. Ckettiar (A, I. E. 1935 liang. 460)* 

3. Bmhn v. Official Mcceiver, (A.--1. .IL 1938 Mad. 449, 454) , 

4* JmaM v. Jagamatk (S 1), v,- 



upon as a key to open the mind of - the makers of the Act^^ i« e* to say^ 
as an indication of the intention of the legisiatuiu 

,(■3) Where however the .effect of looking upon a head,mg of a 
chapter ' is to assign ’ a ■ meaning to the. sectioap not intended by the 
legislature^ as appearing from -the other -parts of the Act^j more weight 
should^bo given to such intention than to ’’the one 'as appearing from, 
the heading alone 

PreZiininari/ One of the most ' fundamental rules of interpreta- 
tion of statutes is that the words used therein are to be understood in 
their piain'^ ordinary or popular- sense"^. It is not rare ho'wever to find 
such a sense- difiering fro.m the -strictly grammatical or the purely 
etymological sensed. Such is not however the case here. The word 
preliminary "" is derived from the French "word ^ preliminaire/ which 
again is derived from the Latin words ^ prse " before and ^ limen " or 
^liminis" a threshold. Hence the etymological meaning of the ivord 
under consideration is ^ anything which precedes the main business." 
When used in a literary composition it must therefore mean a prefiice 
or prelude which precedes the main discourse therein. In the case of 
a legal enactment it must mean the introductory provisions therein 
which precede the main provisions. The whole of Chapter I bears the 
heading < Preliminary ", It should therefore be understood that the 
provisions of the sections comprised therein, namely 1 to 8^ are of a pre- 
fatory or introductory nature. As a matter of feet too they are such 
because S. 1 relates to the short title, extent and commencement of the 

0* Dchi Das v. Mahd'i'aj Bup Ghand ( L L. R. 49 Ail. 903 ) ; Narayanswami 
V. Eangasivami (A. I. E. 1926 Mad. 749 } ; Durga ThafJiera v. Narayan Thathera 
( A. I. E. 1931 All. 597) ; llmnlcrishna v. Bapurao (A. I. R. 193S Born. 2S4 } ; Mt. 
Savitri Devi v. Dwarka Prasad (A, I. R. 1939 All. 305), 

6. Ana/nd Lai v. Karnam Industrial Bank Ltd, ( I. L R 59 Cal 528 

531-532).' * " 

7. Anand PrakasA w Narain Das (A. I, R. 1931 Ail. 162, 175-76); Madan 
Mohan v. Commissioner of Income4ax^ Punjab (A. I, R. 1935 Lali. 742, 746} ; i?. 
E, Skinner y. Bank of Upper India (A. I. R. 1937 Laii. 507) ; Ancmdi Lai v. Bam 
Sarup {A. I. E. 1936 All. 495); Kidar Nath v. Bagh Singh (A. I. 1937 Lali. 
504) ; In re Jagniandar Das and Ors, (A. I. R. 1935 All. 378 ) ; Pearey Lai v* 
Soney Lai (A. I. K. 1936 AH. 222) ; DawoodY. Sahabdeen (A. 1. E. 1937 Mad. 667) ; 
Sobharam r, Jagmohan Singh (A, I.R. 1936 Nag-. 269). 

8. BMm Baj v. Mimm Sethani 1935 Pat. 243 J. 



operation of the Act, S. 2 is the- definition or interpretation claiiso/.eon-,,, 
taining the. definitions of certain . words used in. the subsequent sections,, 
and S® 3 is a saving-clause excluding particular kinds of 'debts and liabilir 
ties from the operation of certain sections of the Act 

, 'What is a' Sectio7i ^ i—The word ^section/ is derived from the 
French word ^section/ which is again derived from the ■ Latin word 
<^ sectio^ or ^sectionis^ meaning a cutting^ both of which are derived 
ftom the Latin root *seco^ or *sectais/I cut A ^section' therefore 
means either *Hhe act of cutting or part cut out and separated 
from the rest or distinct part or portion of a writing or a book 
or of any of the chapters therein"’. In legal enactments it means one 
of the distinct parts or portions into which the enactment is divided/" 
When they are many they are grouped together into distinct chapters. 
Each such section generally deals with one topic connected with the 
subject-matter of the chapter. 

What is a swb-section\—3u&t as a chapter is divided into sections 
so a section is sub-divided into two or more sub-sections dealing with 
different portions of the same topic. A sub-section therefore is a sub- 
division of a section dealing with a particular point relating to the topic 
dealt with in the section as a whole. 

Marginal notes It will have been noticed that the words ^^Short 
title, extent and commencement"" on the left of the section have been 
printed in smaller type than the provisions of the section. These words 
constitute what is called a ** marginal"" or ^*'side"" note to the section as 
a whole. There are similar notes printed similarly on the left-hand side 
of each of the other sections of this Act. Such marginal notes are found 
in all enactments. The object of the publisher in putting such notes is 
to enable the readers to know at a glance the topics dealt with in the 
respective sections to which they are attached. When the publisher is 
not a sufficiently intelligent man, it is quite likely that the import of 
such notes may be somewhat diffierent from or wider or narrower than 
that of the section read as a whole. We will have occasions in the 
course of this commentary to notice such discrepancies. In such cases a 
question arises as to what value to attach to such notes in ascertaining 


tlia scope, of tlie sections^, Such cases are not iafreqiieiife and therefore 
there ' is a good deal of case-law on that point. 

y:llaTginal’'nMe as an aid to 'interpretation : — I he caso-kw on 
this point can be, summarised thus':— There is no difforoiice of opinion 
amongst the,' judges of the, different High Courts^ vflio had occasions 
to consider, . the point,, as to the ,position that these inarginiii or side 
notes do not form part of an enactment'^ and also as to aiiotiior that they 
cannot' be made use of in order to control the words of the statiited^ 
But there is.a wide divergence of opinion amongst even the judges of the 
same court as to whether they can be referred to at ail while .construing 
the sections t, O' which they are prefixed., , The learned judges who decided 
the case of Dahld Mwlla v. Hahoay}'^ were of opinion that they cannot 
be made use of as an aid to the interpretation of the sections, those 
who decided the cases of Ram Saran v. Bhagwai Prasad^^^ Ganpat7^ao 
V* Emperod^ md Jamiiadas y * Damodardad^ and even the learned 
members of the Judicial Committee of the Privy Council who decided 
the case of Balraj v. Jagatpal Singfd^ held that they cannot be made 
use of for that purpose, those who delivered the judgments in the cases 
of Ahdvd Rahim v. Fozvj Mian^^ Emperor v. Mmntaz Hussein'^'^ and 
Emperor v. Fidabhai^^ expressed and acted upon the view that these 
notes can be referred to for an exposition of the moaning of a section 
when inserted by or under the authority of the legislature, those who 

9. Dukhi MiiUa v. Eahvay ( I. L. R. 23 Gal. 55 ). 

10. Balaji V. GangmiTMi (A. I. R. 1927 Mad. 85 } ; Bmnhrishna v. Bapiirao ‘ 
{ A. I. R, 1938 Bom, 284) following Attorney-General v. Great Emieru Railway Co. 

i 1879 ) 11 Ch. 449; Narayanswcmi v. Rangaswmni ( A. L R. 1925 Mad. 749, 75i } ; 
Kumm Kumari v. Biseshwar Lai ( A. I. K. 1935 Pat. 439, 443 ) ; Ilcmng Ba Thaw 
V. M, S, Ohettiar ( A. I. R, 1935 Rang. 460 ). 

11 . I. L. R. 23 Cal. 55 ; Shri Nath v. Puran Mai { A. I. R. 1942 All. 19, 34 ) ; 
In re Eatanji Eamji { A. I. K. 1942 Bom. 397, 402 } ; BiwMl Kumar y. Emperor 
( A. I. R. 1943 Cal 489, 494 ). 

12. A. I R. 1929 All. 53. 

13. A. I. E. 1932 Nag. 174. . 

14 A. I. R. 1927 Bom. 424. 

15. I. L. R. 26 Ail 393 P. a * 


decided the ease of Eameshmr Prasad Bhikmi : Wamin SingU^ 
assumed that the Legislature must have authorised their msertioa, as 
they were found in the state publications of the Acts while those who 
decided the cases of Gajendra Singh y, Durga Kumari^^ BalajiYm 
Gcmgamma,^^ In re Natesa Alndaliar^^^ 1% re A® E. Smifh^^^ Secre^> 
tary of State for India v. Mnnicifal Gorporatiorh of Bomhay^^ and 
Mwaxlan Sardar v» Secretary of State /or admitted them 

usefulness in the case of a doubt or an ambiguity, as showing the trend 
or drift of the sections as stated bv Collins M, R» in his judgment in 
Emliell v« Hammond.^^ A similar view has been expressed' by the 
Nagpur High Court in the case of Chudaman Singh v« K(mrdw'Nw&^ 
in which there was a difference between the provisions of the new and 
the old Acts. In Dhanoar Urban Bank Ltd. y. Krishnarm^^ 
Rangnekar J. of the Bombay High Court has discussed this point at 
some length although he has not reviewed the rulings in all the above 
cases and come to the conclusion that the one laid down by Collins M* 
R. in the above-mentioned case is the correct one and that these notes 
can be made use of for the purpose of construing Indian Statutes especially 
because the Privy Council had held so in the case of Thahmani Balraj 
Ennwar v. Eae Jagatpal SinghJ^^ It must however be remembered 
that these notes cannot have a greater weight than the preamble of an 
Act or the headings of the chapters therein and the advice contained in 
the ruling in Manng Ba Tliaw v. M. & Ghettiarf^^ namely that reliance 


19. L L. R. -20 Cal. 609. 

20. I. L. R. 47 All. 637 F. B. 

v;:"'. A.'I.'R,U9'27'Ma<i.85. 

22. A, I. E. 1927 Mad. 156. 

23. A. I. R, 1924 Mad. 389. 

24. A. I. R. 1935 Bom. 347, 349. 

25. A. L R. 1939 Cal. 313, 314. See also Mumdpal Committees Wamanrao 
(A. I. R. 1941 Nag. 292, 293); VMindas v. Ump. (A. I. E. 1944 Sind 1, 12) ; 
Shih Nath v. Forter ( A. I. R* 1943 Cal. 377, 412 ). 

26. ( 1904 ) 2 K. B. 563. 

28. A. I. R. 1937 Bom. 198, 202. 



mex^ely.: oa a margiaal note, in order to construe a section is not desirable^ 
m a sound. : one*. : . 

Siib^seciion (i):— This siib-soctioa contains the short title by which 
this Act can „bQ„: conveniently referred to, it. is an authoritative one 
because it is contained in a sub-section of the Act, As tor the value to 
be attached to it in the matter of the interpretation of the sections of 
the Act vide the Commentary under the heading Title as an aid to 
interpretation, 

Suh-seotion it is stated in the full title and the 

preamble of this Act that the ob/)eet of the legislature was to give relief 
to the agricultural debtors of the whole of the Province of Bombay^ 
this sub-section defines the exact extent of the Act, For this purpose 
it has been divided into t vo parts, namely one comprising the 26 
sections specified therein and the other the reinaining 60, Those in the 
first part are extended to the whole of the Province of Bombay and as 
regards those in the second it is provided that the Provincial Govern- 
ment may, in its discretion, extend all or any of them to any area 
other than the City of Bombay, by a notification published in the 
OjJioiaL Gazette It is remarkable that the area of the City of Bombay 
is specifically excluded from the areas to which all or any of the remain- 
ing provisions of the Act can bo extended under this sub-section by a 
notification and that S. 4 under which a Debt Adjustment Board can 
be established in any area is not one of the 26 sections which extend to 
the whole of the Province of Bombay. The result of this will be that 
if there is a person residing in Bombay answering to the description of 
a debtor under this Act he will be entitled to take advantage of the 
provisions of SS. 17, 19 and 23, which inter alia have been extended to 
that city, only if a Debt Adjustment Board is established for an area in 
which he holds lands used for agricultural purposes and he will have to 
do so only through such a Board. 

31, It is worthy of remark that this sub-scetion as it originally stood did not 
authorise the Provincial Go%^ernment to divide the Act into parts and extend one 
part to some area, a second to another and a third to a third, which seems to have 
been thought necessary in view of the remedy provided by the Act being an 
untried one. 



. ; Sub-seeUon (3) This sub-section as it now stands aiitliorises the 
ProYincial GoYemment to put into operation all or any of, the .sections 
of the second group above-iiiantioned in any area to which the ■ same 
may be extended under tlie^ amended sub-section (2)* This will enable 
it to try the effect of some of the new sections in one area and certain 
others in another area and so on, 

Siii^-^ssdions (S) and (3) considered ■togethen--' A litthie&Qctmxi 
OB the .wording of these sub-sections will make it clear that the former 
relates to the extension of certain specified sections to and the latter to 
the coming into force at once of the same specified sections in the whole 
of the PrOYinee of Bombay and that the former authorises the Provincial 
Govemnient to extend by a notification in the Official Gazette all or any 
of the remaining provisions of the Act to any such area other than 
the City of Bombay as may be specified in the notification and the 
latter authorises it to put those provisions into force in such area in a 
similar manner. Lookii g further at the numbers of the sections specified 
in both one can see that some of the operative important sections 4, 6, 
15> 16, 18, 22, 24, 33 (1), 35, 38 to 44, 50 to 52, 54 and several others 
are not among them. Therefore when the Provincial Government 
decides to set up a D. A. Board for any particular area in the Province 
or for any class of delators in such area, it must extend those sections 
to such area and put them into force therein by a notification published 
in the Official Gazette. 

For the numerous notifications issued under these sub-sections see 
the Appendix to the Introduction. 

Authoritativeness of a Government Notification : — It should be 
noted in the above connection that the Provincial Government is bound to 
issue a notification and publish it in accordance with the provisions of the 
statute from which it derives its authority to issue it and that therefore 
when, as it sometimes happens, a notification issued by it is in conflict with 
the provisions of the Act under which it purports to have been issued, 
the courts would give effect to the words of the enactment and hold 
the notification to be vltra vires, for, as held in the case of lamnavr 



rao ¥« BallmshnaJ^'^ , a Govemnaent notification , cannot liaYO a , Mg her 
operation that a legislative enactment^' 

■In eonnection with this sub-section relating to the commencement 
: of this Act it should be borne in mind . that this Act, has been thrice 
amended^ once by Bom, Act VI of 19M, for the second time by Bom, 
.Act 'VIII of 1945 and for the third time by Bom, Act II of 1940. This 
.sub-section has remained unaffected by any of them® However, those 
Amending , Acts themselves came into operation on the respective dates 
on which they were first published in fehe Official Gazette. This 
follows from the facts t ha, t they do not contain the mention of any 
particular dates for their commencement but each of them contains 
just below the title a remark in italics within brackets as to the date 
on which it was first published in the Official Gazette after it received 
the assent of the final authority. This remark has been made pursuant 
to the provisions of S. 6 of the Bombay General Glauses Act^ 1904 
(Bom* Act I of 1904) and according to those of S. 5 (1) thereof when 
any Bombay Act is not exprevssedto come into operation on a particular 
day, then it shall come into operation, if it is an Act of the Legislature, 
on the day on which the assent thereto of the Governor, Governor-General 
or His Majesty, as the case may require, is first published in the Official 
Gazette, and ii* it is an Act of the Governor, on the day on which it is 
first published as an Act in the Official Gazette.^^ 

It deserves to be noted farther in connection with the operation 
of Bombay Act VIII of 1945 tiiat according to S. 40 thereol^ all the 
amendments made thereby, except those made by S* 2 (ii) (a), (c) and 
( d ), S. 3 ( ii ), Ss. 8 and 10, S. 13 ( ii ), Ss, 14 and 16 and S. 23 (1 ), 
** shall apply to proceedings for the adjustment of debts pending before 
a Board at the date of the coming into operation of this Act” and since 
it came into operation on 21st April 1945, the orders to be passed under 
any of the sections which have been amended and made applicable m 
the proceedings for the adjustment of debts pending before the Boards 
established prior to 21st April 1945, must be in conformity^ with the 
sections as amended. 


n. I. L. E. 36 Bom, 617, 



Blit since the words used in S. 40 of the said Act are proceedings 
for the adjustment of debts/^ and proceedings under S., 23 do not belong 
to that category^ the amendments made in S. 23 (4) by S, 9 of that Act 
would not apply to the proceedings for the settlement of debts initiated 
under S» 23 (1) of the parent Act before 2ist A.prii i945« The consequ- 
ence is that in those proceedings aivards must be made, under S, 54 
and court-fee must be charged thereon under S. 60 of the said Act 

L^gal presumptions of a general would not be out of 

place here to ^ draw the attention of the reader to certain presumptions 
of a general character on which, according to certain judicial decisions, 
a court can and should proceed while interpreting an enactment, 
whether of the Central or a Provincial Legislature* They are— 

1, It must be presumed that the legislature does not commit 
mistakes^ because it is an ideal personr^^ 

2, It must be presumed that a Provincial Legislature had acted 
within its authority in passing an Act and had no intention to 
exceed it.^^ 

3, It must be presumed that a legislature did not intend to 
repeal an earlier Act by a later one,3« 

4, The ejusdem generis rule raises a presumption that a general 
provision following a special one in the same Act was intended 
to be understood in the restricted sense conveyed by the 

latter.36 

5, It is to be presumed that difiterent senses were intended to be 
applied to analogous expressions in difierent statiites.^^ 

6, When the words to be construed are capable of being construed 
in more ways than one, it is to be presumed that the legislature 
intended that out of them to be adopted which serves to avoid 

S3. Madho i^ingh v. James Skinner (A. I, li. 1942 Lah. 243, 251 ), 

34. Darbar^ Patiala v, Firm^ Idaraindas ( A. T. li, 1944 Lah. 302, 309 ). 

35. Wilcox V, Patel ( A. I. E* 1942 Eang. 30, 35-36 ) ; ]Sfagendra> Chandra 
v'Prahhat Chandra (A. I. E. J942 Cal. 607, 609). 

36. Maxwell's Inlcrpretatim of Statutes^ 7tli E«ln., pp. 288-B9; U. P* 
fiovcrirment t. Mfon Mohan Dm {A„ I. B. 1941 All, 345). 

37. J£ KiiUcarni Gan^at TeU { A. I. It, 1942 Bow, Ifll, 19243) 


ineoiivenience and is consistent with reason^ justice and legal 

- . principles.^^ . . 

, 7» , If one, thing of a class is mentioned it is generally presumed 
' that, the others not belonging- to the same genus and clescrip- 
; tion are oxeluded but this rule known technically as expressio 
'ixniws est exdmio alterms n not of universal application,""^ - 

It should not moreover be forgotten in proceeding on any of these 
presumptions that by their very nature they are capable being rebutted 
by convincing proofs to the contrary, 

2'; In this Act» unless there is anything repagnaiifc 

Definitions. ill the subject or context — 

(1) “ Award” means an award made by the Board 
under Sections 24, 54 or 55 or as confirmed or modified 
by the Court under section 9. 

(2) “ Board” means a Debt Adjustment Board esta- 
blished under section 4. 

(3) “ Co-operative Society” means a society register- 

Bom. VII of 1925 . deemed to be registered under 

the provisions of the Bom^bay Co-opera- 
tite Societies Act, 19^6, 

(4) “ Court means — 

(a) in sections I'f , and 63 and where the word 
“ Court ” occurs for the first time in suh-section 
(1) of section 6S, the District Court to which an 
appeal lies against the award of a Board under 
section 9; 

38. Teja Singh v. Emperor ( A. I. B. 1946 Lah. 164, 158). Zcmurrotd Suisain 
V. UoMi Sarup i A. 1. B. 1943 All. 281, 5»2 ) '; Emp. v. Turab Khan ( A. I. fi. 1942 

•ScSSii;3frj44-46A:-'r:::^^ : ; 

39. Shidrao Kara>ja)irao.{ A, t. B, 1943 Bora,. SI, 23 ), 



{ad) in sections 13, 14., 66, 67 A, 75 and S3 where the 
word “ Court " occurs for the second time in sub~ 
section (1) of section 63, a Disti'ict Court, a Court 
of the Assistant Judge or a Court of the First Class 
Subordinate Judge as the case may he, hearing an 
appeal against the award of a Board under 
section 9f and 

(&) in the remaining provisions wherever the 
expression occurs the Civil Court of competent 
jurisdiction. 

(5) “Debt” means any liability in cash or kind 
whether secured or unsecured, due from a debtor whether 
payable under a decree or order of any civil court or 
otherwise but does not include arrears of wages payable 
in respect of agricultural or manual labour. 

(6) “ Debtor ” means — 

(a) an individual - 

( i ) who is indebted ; 

{ii) who holds land used for agricultural 
purposes ; 

(Hi) who has been cultivating such land 
personally from a date prior to 1st 
April 1937 ; 


* The whole of clauses («) and (aa) of sub-section (4) was substituted by S. 2 
(i) ot Bom. Act YIII of 1945 for the original clause (a) which stood thus 

(a) i'}i section 13, 14, 17, 61:, sub-section {!) of section 62, 63, 66, 75 and SB 
a District Court or a Cotiri of tlie First Class Snbcrdmate Judge to 
tvhich an df -peal lies agaimt the award of a Board under section 2 $ 



Bom. VIII of 1945. 


'^Provided that in relation to a Board 
established after the commencement of the 
Bombay Agricultu- 
ral Debtors Belief 
{Amendment) Act, 191^5, paragraph {Hi) 
of sub-clause {a) shall be construed as if 
for the words, figures and letters “from a 
date prior to 1st April 1937 ” the words 
“for the tivo cultimting seasons imme- 
diately preceding the date of establishment 
of the Board concerned ” were substituted'. 


{ir) whose annual income from sources 
other than agriculture and manual 
labour does not ordinarily exceed 20 
per cent, of his total annual income or 
does not exceed rupees 300, whichever 
is greater; 


\ Provided that a person who is temporarily engaged in 
one of the Defence Services shall be deemed to have been 
personally cultivating land used for agricultural purposes as 
required by this sub-clause, if he had been cultivating such land 
personally at the commencement of the first of the two cultiva- 
ting seasons immediately preceding the date of establishment of 
the Board concerned or the date of joining the Defence Service, 
whichever may be earlier. 


Explanation.— For the purposes of this sub-clause the 
income from salary of a person temporarily engaged in one of 


* This proviso was added by S, 2 ( ii ) ( a ) of Bom. Act Vlll of 1945* 
tThis proviso and explanation , were added by S, 2 ( ii ) ( 5 ) o| Bom. Act 



the Defence Services shall he excluded in computing his income 
from sources other than agriculture and manual labour. 

(5) an undivided Hindu family — 

( i ) wbicli is indebted ; 

( ii ) which holds land used for agricultural 
purposes ; 

{Hi) which has been cultivating such land 
personally from a date prior to 1st 
April 1937 ; 

* Provided that in relation to a Board 


established after the commencement of the 
Bombay AgricuUur 

Bom. VIII of 1945. , n r- ^ 

ral Debtors Relief 
{Amendment) Act, 19^5, paragraph ifii) 
of suh-clause (&) shall he construed as if 
for the words, figures and letters ‘from a 
date p)rior to 1st April 1937" the words 
“for the two cultivating seasons imme- 
diately preceding the date of establishment 
of the Board concerned" were substituted', 


{iv) the annual income of which 
from sources other than agriculture 
and manual labour does not ordinarily 
exceed 20 per cent, of its total annual 
income or does not exceed Es. 500, 
whichever is greater. 

Esoplanation I . — For the purposes of this clause 
“ Agriculture ” includes horticulture, the raising of crops 
or garden produce, dairy farming, poultry farming, stock- 
breeding and grazing, but does not include leasing of land 
or cutting only of grass or wood. 

* This proviso was" added by S. 2 :{ Ii } { e ) ef Bom. Act VIII of 1945. 



Explanation II . — For the purposes of this clause, a 
person who personally cultivated land used for agricultural 
purposes on 1st April 1937, but who has been evicted from 
such land at any time thereafter, shall be deemed to have 
been cultivating such land personally, if at the date of the 
application under section 17 or 23 he is cultivating land 
personally, 

* Provided that in relation to a Board established after 
the commencement of the Bombay Agricultural Debtors Relief 

{Amendment) Act, 19 Explanation II 
Bom. VIII of 1945. \ „ , / .j ^ , 

shall be construed as tf for the words, 
figures and letters on 1st April 19S7" the words “at the 
commsticement of the first of the two cultivating seasons 
immediately precedvng the date of establishment of the Board 
concerned” were substituted, 

(7) “Financing of crops” means advancing of loans 
for the raising of crops during the ploughing season or 
later for ploughing, sowing, harrowing, weeding, harvest- 
ing purchase of seeds, manure or for such other purposes 
as may be prescribed, such loans being re-payable during 
the season when the crops for which the loans were 
advanced are harvested. 

(8) “Holder” means a holder as defined in section 
3 {11) of the Bombay Land Revenue Code, 1879^ and 

includes a holder of land held for the 

Bom. V. of 1879. „ „ 

performance of services useful to 
Government or village community, which service is 
actually being performed but does not include — 

(a) a holder of any other alienated land which cannot 
be alienated without the sanction of Gbvernment, 
and 



(b) a holder of any land held on behalf of a religious 
or chai’itable institution, 

and the expression “to hold land” shall be construed 
accordingly. 

f (S A) Per smi” includes an undivided Hindu family, 

(9 ) “ Prescribed” means prescribed by rules. 

(10) “Resource Society” shall have the same 

Bom. VII of 1925 . “waning as it has in the Bombay 
Co-operative Societies Act, 1925. 

(11) “ Rules ” means rules made under section 83. 

f(.I^A) “ Scheduled Bank means a bank included 

TT cm.,.. Ihe Second Schedule to the Reserve 

II of 1934. 

Bank of India Act, 19 S 4: 

(12) “Secured debt” means a debt due to a creditor 
from his debtor for which the creditor holds the property 
of the debtor or any part thereof as security. 

(13) “ To cultivate personally ” means to cultivate 
by one’s own labour or by the labour of any member of 
one’s family or by servants or hired labour under one’s 
personal supervision or the personal supervision of any 
member of one’s family. 

Explanation /.—If a person who was cultivating 
personally dies leaving as his heir a widow or a minor or 
a person who is subject to physical or mental disability, 
such heir shall be deemed to cultivate the land personally 
notwithstanding the fact that the land is cultivated on 
behalf of such heir by servants or hired labour or by 
tenants. 

t Sals-seotions (8 A) and (U A) were inserted by S. 2 ( iii ) and ( iv ) respectively 
of Bom. Act VIII of 1945. , - 



In the case of an undivided Hindu 
family, the land shall be deemed to have been cultivated 
personally if it is cultivated by any member of such family. 
If there are no adult co-parceners in such family capable 
of cultivating the land personally, such family shall be 
deemed to be cultivating the land personally if the land 
is cultivated on behalf of such family by servants or hired 
labour or by tenants. 

(14) “Unsecured debt” means a debt which is not 
a secured debt. 

(15) The expressions “District Judge,” “Joint 
Judge,” “ First Class Subordinate Judge ” and “ Special 

XIV of 1869. jurisdiction ’ have the same meanings 
as are assigned to them in the Bombay 
Civil Courts Act, 1869. 

(16) The words and expressions used in this Act, 
but not defined have the meanings assigned to them 

V. of 1908 . in the Code of Civil Procedure, 1908 

Bom. V of 1879 . qi’ the Bonbay Land Revenue Code, 
1879, as the case may be. 


COMMENTARY 

Definition-clauses. This section constitutes what is usually 
known as the definition-clause or the interpretaiion-clause of the Act 
Such a clause occurs in aU legislative enactments unless they are 
mtended merely to amend other statutes in force and the amending 
portion does not introduce any new words, The purpose of addiS 
such a clause m all enactments of the above-mentioned class is to Toa.l-» 
it plain to all whom it may concern in what senses the particular words 
occurring in the different parts of the statutes are to be understood 
whatever may be their ordinary, grammatical or popular meanings! 
Moreover there are the General Clauses Acts of the Central and Provin- 



cialLegislatBras wiiicla contain certain general rules of constiiiction, Tlae 
General Claiises. Act for the.Province of Bombay is Bom» xict I , of 1904% 
In cases falling under any of them the courts haye no discretion in.; 
constriiing the reieYant words but have to uiiderstaiid them in the 
prescribed sense except when there is a clear case of repugnance arising 
out of the nature of the subject or the context, in which case 'according 
to the section itself they can assign . another suitable meaning to the; 
worclh The, following principles will be , found useM incoming to. a., 
decision in such cases. 

Reference to context — Now, questions of context and repugnance 
can arise in two classes of cases, namely (1) when one and the same 
expression which has been defined is found at several places in the 
same Act^ and (2) when the word or expression under consideration is 
capable of two meanings.^ As for the former class of cases, the 
primary rule is that the same words or set of words occurring in 
ditFerent parts of the same statute must be understood in the same 
sense throughout in order to bring about harmony.^ But there are at 

1. Official Liquidators v. Jugal Kiskore (A. I. R. iOSBAll. i }. SrimM' v. 
Fur cm Mai, { A. I. R. 1942 All, 19, 22 ) ; Manohar v. JagacUsh fJhandra (A. I. B., 

1942 Cal. 357j 359 ) ; Siqidt, of Insurance v. Navahhctrctt Insurance Co. ( A. I. B. 

1943 Bom. 81, 82 ) ; Bhaiyalal v. Bared Bingkai (A. I. E. 1944 Nag. 152, 153). 

2. Cornmissioncr of IncomG4&>x, 3Iadras v. Ibrahimsa (A. I. R. 1928 Mad. 

.543, 544'). . " ■ ' ' ' 

3. Secretary of Btate v, Khan Ohand (A. I. R. 1935 Lali. 492); NidhU'- 
Sudan v. Bibliahati (A. I. R. 1940 Cal. 395 ). 

4. Aghorc Chandra v. Rajanandini Debt (A. I. R. 1933 Cal. 283) in 

wiiicli reference is made to the ruling in the English cases of MiverWear 
Commissioners^ v. Adamson (1877) 2 A, C.. 743 and Eastman Fhotographic 
Materials Co., Ltd. v. CornffiroUer of Patents, Designs cssaC. Trade-marks ( 1898) A. C* 
571 ; Sera Earn v. Prahhn Dayal (A. I. R. 1935 Oudh 313) ; Bomeshwar v, Mcmilal 
( 34 Bom. L. R.206 ) in which Maxwell^ s Interpretation of Statutes, 7th Edn* 
pp. 2—3 and 19 are relied on ; Bat Narain v. Mahavir Prasad ( A. I. R. 1939 
Pat. 392); Eangiah y. Appaji (A. I. R. 1927 Mad, 163); Ncming Das v.. 
Choge Mul { A. I. R. 1939 Cal, 435, 439 F. B. }. See also Spencer v. Metropolitan 
Board of ( 22 Ch. D. 142 ) ; Modem Qopal, In re the Income4a.x of ( A. I. 

R. 1935 AIL 494); Emperor Nana Baku (A. I. R. 1943 Bom. 209, 212); 
Zamir Qasim v. Emperor (A. I. R* 1944 All, 136, 142); Arjun Eautamy, 
Krish^ia Chandra ( A. I. R. 1942 'Pat. 1,, 27*28); PrafaUcc Kumar x. Kamini 
Kumar (A. L IL 1942 CaL 476,. 47S . 



times specM imsons: for assigiim^ diSerent meanings to tlae same .word 
or expression OYOn wlien it occurs in diflerent parts of tlio same statute® 
The desire to.' gi¥e. efiect to a supposed ur speculative intention of the 
legislature should not be one of them.5. ' As regards the second class, 
of cases,, the primary rule is that ..if . the . language of the section, in 
which.the word having a double meaning .occurs,, is clear the' literal ... 
.meaning' of .the .word is to be preferred,*^ ■ In ■such cases .it becomes 
necessary to construe more than one" section together in place of ^ the 
sub-sections, if any, of the same sectiotf or even the scheme of the Act 
as a wholes in order to gather the intention of the legislature but in 
doing so a considerations should not be imported,^ for it would 

be to frustrate the intention of the legislature to create or imagine an 
ambiguity where in feet none exists, it not being the duty of the 
courts to follow an intention which cannot be gathered from the plain 
words of a statute according to one of the rules of judicial interpretation 
which has been fairly well establishecy^ Another of such rules 
recognised by the Privy Council is that “the words used in an Act of 
Parliament are presumed to have been used correctly an€ exactly, that 
the burden of proving that this rule has been broken lies heavily on 
those who make such an assertion and that this burden can be discharg- 
ed -by a reference to something in the context from which it can be 
inferred that the loose and inexact moaning must be preferred.^^ When 

5. NeeliJcancU v. Kimhayissa (A, I. B. 1936 Mad. 158); Chidmihara r. 
Bcmia ( A, I. B. 1937 Mad. 385 F. B. ) ; lahioar Singh v. Allah llalch ( A. I, B. 
1936 Lali. 698 ). 

6. M'lismnmat Uda Bai v. Mam Avatar Singh {A. I. B. 1935 Laii. 423), 

7. Askidosh Gangidi v. Watsooi, ( I. L. K. 53 Cal. 929 ), referring to and 
relying on Oraies on Statute Law. 3rd Edn., p. 194, 

8. Nihal Singh \\ Siri Earn (A. I. B. 1939 Lah. 388); Nidhusudan v, 
Bihhahati { A, .1. B, 1940 Cal. 395 ), See also Bentley Motherdam and Kim- 
herworth Loeal Board of Health ( 1876) 4 Cli. B, 588; Warhirton y, Loveland 
{ 1831 ) 2 B. and Cl. 480. 

9. Kadar Fateh Sher v. 3Iusamat Km^mi (A. b B. 1936 Pesh. 160). 

10. Munici^ml Commissioner v. Ifamherfi (b L. B. 36 Boxn. 405, 410}, 

11. Afusamat Mohammadi v. JSmperor (A, 1. B. 1932 Ail. ilO), 

12. Borough of Neia Plymouth v, TammaU Electric Power Board ( A, I. B. 

1933 P. 0. 216) in which the EngliBb eas0 of Spilkrs Ltd. y. Cardiff [Borough) 
Asseumeni Committee (1931) 2'Q. B. 21 ha^.heen referred to. . 



the preseat tense has been used in a definition the, court can determine 
from the Act as a whole and the context to what particular time it is 
intended to appiy^s^ 

■ Refer enoe to subject -(T) Other Acts not in pari matenm-*-Ordh 
aarily the meaning of a word used in a statute should be ascertained 
without reference to any other Act unless it is in' pan ma^ma. with 

nayiit is always dangerous to do so.^» It. is much more so when 
the other ■ Act is an . Act passed by another Provincial Legislature 
than that which passed the one under consideration,^^ Nevertheless 
it becomes necessary and is permissible in certain contingencies to 
make reference to such an Act. Such contingencies are 

(1) When the Act to be construed is passed by the same lagis- 
lature which had passed a General Clauses Act in force at 
the time of interpretation or when an occasion arises for 
reference to the General Glauses Act, 1897 of the Indian 
Legislature, wherever the same is applicable.!’^ 

(2) When it is alleged that the legislature intended to make 
substantial changes in the existing law by the new enact- 
ments as is the case with this Act vis-a-vis tho Deccan 
Agriculturists Relief Act, 1879^ the presumption in such a 

13. Ganeshi Lai v. Shiam Led ( A. I, R. 19i3 All. 190 ), a case under the 

U. P. Agrt. R. Act. (XXVII of 1934). 

14, Govind Ram v. Kashi Nath ( A, I. R. 1936 All. 239 ) Mrliere tlie Indian 
Stamp Act^ 1899 and the Indian Registration Act, 1908, were not held to be in 
pari materia; Abdul Rahim v. Syed Ahu Mohammad (A. I, R, 1928 P. €» 16) j 
Madhavrao v. Panna Lai ( A. I. R. 1938 Nag. 292 ). 

15, Nippon Yusen v, Bamjihan (A, L R. 1938 P, C. 152, 158) ; Karmshwwf 
Singh r. Kulada Prasad (A. I, R. 1935 Cal. 732) ; Emperor v. Aftab 3Ioham- 
mad Khan {A. I. R. 1940 AIL 291 ); Pran Krishna v. Jnanananda (A. I, R, 
1942 Cal, 47, 48), SriRam v. Firm, Chandra Sen (A, I. B. 1943 Oudh 413^ 414 )* 

16, Emperor v. Khin Maung (A. I, R. 1933 Rang. 275); hit, Siraf Fatima 

V, Mohammad Ali ( A. I. R. 1932 AIL 293 ), The ruling in the latter case 
disapproves i»f reference to judicial decisions while interpreting the words of a 
statute not in pari materia with that to he construed. 

17, Fatma Bibi v, Ganesh (I, L. E. 31 Bom, 630), 

18, Abdul Rahim v* Syed Abu Mohammad (A. 1. R. 1928 P. C. 16). 

§■ ’ 



case however being that the legislature did not intend any 

chaDge,w 

(3) When the same words or expressions are used in a subsequent 
enactment^o as is the case with this Act. and the Bombay 
Tenancy Act, 1939. 

(4) When the other Act, deals with somewhat^' though,, not , 
exactly^ similar subject and the object in referring to it is 

■ to point out the ■ difierence between , the two enactments 21' 
e* that between; the. .provisions of this Act and any of the 
Acts of the, Bengal, Bihar, Punjab, C. P., Sind or Madras 
Legislature passed with a similar object^ namely that of 
granting relief to heavily-indebted agriculturists. 

(2) Other Acts in pmi materia*-— -M regards Acts in pari 
materia^ they should be construed together as one system and as 
explanatory of each other 22 ^11 possible attempts should be made 
to avoid repugnance between them.23 In the case of such Acts of 
the same legislature such a construction should be made on the 
presumption that the legislature was aware of the state of the law 
when it made the new Act and that it could not have intended to 
alter the law which it could not affect as in the case of that contained 
in an Act of Parliament.-'^ Further if the words or expressions used 
in the Act to be construed are found to have been taken bodily from 
another enactment in pari materia with it and those words or 
expressions had received a judicial interpretation it must be presumed 


19. Gassim and Sons v. Sava Bihi ( A. I. R. 1936 Rang, 17 ). 

20. Fnrna Chandra v, Biswas (A, I. R, 1936 CaL 64, 65). 

21. Gt N, Asundi v. Virappa ( A. I. E. 1939 Bom, 221 ). 

22. Mahomed Bagar v, Mahomed Kasim (A. I. R. 1932 Nag. 210 ). 

23. Khan Gut v. LaJcha Singh (A. 1. R. 1928 Lah, 609 ) ; Satnarain v, 
Emperor (A. I, E. 1942 AIL 440); Bam Prasad v, Sajan Mahto (A. 1. E, 
1943 Pat. 394) ; Sham Singh v, Vir Bhan (A. I. E. 1942 Lah. 102, 103 ). 

24. Narsing Das v. Choge Mul ( A. L E. 1939 CaL 435, 444 E. B.) where 
the Act under consideration was the Bengcd Agricxdtural JDeUors Act {VII of 
1936); See also Nagaratnam vASeshagga (A. 1. R. 1939 Mad. 361, 365); 
Subrahxnaniam Chettiar v. Muthmwdmi Gmndan ( 3 F, L, 157 ) , JJmted 
Pr'ovmm i% Musammt'AfAgm Begum and Others {1940 F. 0* B. 110^ 124). 


that the legislature ms aware of that interpretation and intended it to 
be followed in the subsequent enactment.23 In construing the Act thus 
by reference to other Acts it should however be borne in mind that it 
is not permissible to strain unduly the language of the statute to be 
construed, in order to give effect to a supposed intention of the 
legislature.36 Nor should technical words be interpreted by a reference 
to any other statute.2’ 

(S) Previous history of the Zato,— This and the previous head 
are somewhat overlapping for two reasons (1) While Acts which are 
in pari materia with that, the words in which are to be construed, 
must include that, if any, which may have preceded it and has since 
been repealed or partially amended, the previous history of the law on 
a particular subject must also include such an Act. Still, since no 
other Act can, on the one hand, be included in the latter, the question of 
the legitimateness, on the other, of a reference to other Acts not included 
therein is a relevant subject for inquiry. And (2) since while, on the 
one hand, many more things besides the previous state of the law, such 
as the preliminary inquiry or inquiries which led to the drafting of the 
Bin, the Draft Bill itself, the Statement of objects and reasons accom- 
panying it, the Speech of the Hon’ble Member or Members who may 
have moved the Bill in the Legislative Body or Bodies, the report, if 
any, of the Select Committee appointed to revise the Bill, the BiU as 
revised by it, the Minutes of the debates that may have taken place in 
the Legislative Body or Bodies, the BUI ivith the changes which may 
have been made in the provisions of the original BiU or m the BiU as 
returned by the Select Committee, are included in the import of the 
expression Previous history of the law,” such things do not feU under 


25. Badha Mohan v. Abbas AZi ( A. I. E. X931 All. 294, 299); Nagar 

Damodar v. Gangs (A. I. B. 1938 Mad.; 638, 640) relying on Grieves v. TofieUd 
(1880) 14 Ch. D. 663; Panchagat Board t. W. I. Matehes Co. (A. I. E. 1939 
Mad. 421 F, B. ). ; 

26. MaJwmed Susen v. Jaimim Nath ( A. I. E. 1938 Cal. 97, 101 ). 

27. L. A. Adamson v. MMimrne <md Metropolitan Board of Woris 
(A. I, E. 1929 P. C. 181). 



the head “Other Aets.” This h^d has therefore been considered 
separately. 

And it too must be considered under two separate sub-heads, 
namely (a) Previous state of the law and (&) Previous preliminary 
proceedings, i. e. to say, the proceedings ending with the passing of 
the Act under consideration, which comprises all the stages commenc- 
ing from a preliminary inquiry and ending with the debates at the 
third readily of the Bill in the Legislative Body or Bodies. Ordinarily 
it is the first sub-head which is otherwise named ‘ Previous history of 
the law’ but that is the result of a looseness of phraseology and the 
other sub-head too must, in my view, be deemed to fail under the 
same head. 

(a) Previous state of the law : — The rules deducible from the 
judicial decisions on this point axe the following 

(1) When the language of a section is clear and unambiguous, 
reference to all internal and external evidence of the intention 
of the legislature, the latter of which comprises the previous 
state of the law, is absolutely barred, the said intention being 
in such a ease required to be gathered from the language 
itself.28 


28, Ishwar Singh v. Allah Rakh { A. I, R. 1936 Lah. 698} ; Gurudwara 
Nanhhana v. Eira Das {A. I. R. 19S6 Lali. 298) j Gomnd Bam v, Fertmial 
(A. I. R. 1927 Mad. 327); Mahomed Yahih Y„ Mt, Aziz-un-nissa (A. I. R, 1935 
Oudh 437); Barisal Co-operative, Bank Benoy Bhushan (A. I, R, 1934 
Cal, 537) ; Bam BanUjay v. Bam Giri ( A. I. R. 1935 Pat. 346) ; Bam Prasad 
¥, Emperor (A. I. R. 1938 Pat, 403) ; Eatimhhai v. Framroz (A. I. R, 1927 
Bom. 278) ; Joti Prasad v. Amba Pmsad ( A. I, R. 1933 All. 358) ; Satish Chandra 
V. Bam Dayal (I. L. E. 48 Cal. 388 Sp. B.) ; Ohattar Singh v. Mahhan Singh (A. I. 
B* 1936 Pesh, 20) ; A, B, Neogi y, B. B. Eeogi ( A. I. R. 1936 Bang, 105, 106) ; 
E, Eagencister v, JJ, Po. Cho {A. I. E* 1935 Rang. 53 ) ; Mahomed Naim v. Mt, 
Muninnissa (A. I. R. 1936 Ondb. 32 P* B.) ; Mahomed Empemr (A. I, R. 
1940 Sind 97) ; Narayan Swami y. Emperor ( 66 li A. 66 ) ; Corporation of Calcutta 
T. Kumar Arrni Chandra { A, I, B, 1934 CaL 862 ) ; Bam Lai v. Thahur Das (A. I. 
Bf- 1938 Pat, 94 ); Sardar Singh v, Bdu ( A, I, B, 1944 266, 273 ), 



(2) Tiiis rale is so inflexible that even if absurdity or i 3 aiscM 0 v«> 

, oiiSBess/9 hardship or injustice anomaly or defeat of the 

policy of the Legislature^si undesirability or . even unreason- 
aMenesSj32. inequity^^s conflict with the provisions of inter- 
national law giving rise to- a responsibility on the part of the 
Govemment; of the country to foreign powers^^:, is likely to 
result from giving efiaet .to the provisions of the Ac% the 
, court is bound to do .so, leaving it to the legislature' to 
amend the Act as and vrhan it ' thinks proper. 

(3) When, however there is any doubt or ambiguity in the 
language of the enactment the question of making a reference 


29. Fiam Singh Y. MMa Mul ( A. I. U* 1923 Laii, 655). 

30. i2. E* Skinner v. Bank of Upper India { A. I. li 1937 Lab. 507 ) ; Beputp 
Commissioner v. BticlJm Earn E, 1937 Lab, 38 ) ; Secretary of State r» Eajra 
{ I. L* E. 46 Gal. 199 } ; Dkaan Chand v. Manak Chand (A, I. E. 1934 Lab. 809) ; 
lagesMvar Singh v. Jawahar Singh ( I. L. E, 1 All. 311, 315 F. B.) ; Abdul Aziz v. 
Uday Chand (A. L E, 1943 Cal. 358, 361 ); E. V. Bow Co. Ltd., v. Fashupati 
Nath (A. I. E. 1945 Cal. 69, 70); Mahomed Jamil v. Saudagar Singh (A, I. E, 
1945 Lab. 127, 129); A. G. Albartav.A. G. Canada (A. I. E. 1943 P. C, 76, 83} ; 
A.W. Meads v. Emp, (A. I. E. J945 F, G. 21, 23 ) ; In re Firm of Tkaverdas 
Kalumal ( A. I. E. 1941 Sind I, %); Meghraj w . Alla Eakhia [ A. 1. E. 1941 
Lab, 177, \^l) yTukino Y. Aotea, Dist. Maori, Land Board {A, 1. E. 1941 P, C. 
109, 112), Dusadh v. Emperor (A, 1. E. 1944 F. C. 1, 6); Fohkar Singh v. 
Muliam Singh ( A, I. E. 1945 All, 136. 138 ) ; Samt Kumar v. Kiran Chandra 
(A. I. E. 1944 Cal. 110,111); Jankiram and Go. v. Chunilal (A. I, E. 1945 
Bom 40, 42 ) ; Fandiirang v, Shamrao ( A. I. E. 1944 Bom. 272, 273 ). Janardan 
V. Ganesh ( A. I. E. 1945 Bom, 200, 207 ). 

31. Joti Frasad v. Amha Prasad ( A. I. E. 1933 All. 358 ) ; Bam Prasad v. 
Emperor { A» I. K. 1938 Pat. 403) ; Satish Chandra y. Bam Dayal ( I. L. E. 48 Cal. 
388. Sp. B.); Narendra Nath v. Kamalhasini Debi ( I, L. E. 23 Cal. 563 ); Ohattar 
Singh v. Makhan Singh ( A, I. E. 1936 Pesb. 20 ) ; A. B. Neogi y, B. B, Neogi { A. 
I. E. 1936 Eang, 105, 106 ) ; Dworka Mahaton v. Patna Municipality (A, I. K, 1936 
Pat. 282 ) ; Biseshmr Baksk v. Bishwa Nath ( A. I. E. 1935 Oudh 489 ) ; Eadayat 
Ullah V. Gtdam Mahomed ( A. I. E. 1923 Lab. 529 ) ; Emp. v. Benoarilal ( A. I. E. 
i945 F. C. 48.) 

32. Emperor v, Hari ( A. I. B. 1935 Sind 145). 

33. Nminu Mai v. Bam Chander ( I. L. E. 53 All. 334 ) ; Bhutan v. Bachcha 
( A. I. E. 1931 All. 380 ) ; Joy Chand y. Dole Gdbinda Das {A. I. E. 1944 Cal. 272, 
280-81). 

34. Eatimhhai v, Framroz (A. I., E, 1927 Bom. 278, 333); 



to other evidence of the intention of the legislature including 
the previous state of the law arises. There being two decisions 
of the Privy Council against the legitimacy of such a reference 
even in case of doubt or ambiguity except when it is alleged 
that the legislature intended to make substantial changes in 
the existing law, 35 the Bombay and Lahore High Courts and 
the Sind Judicial Commissioner’s Court^e had ruled against 
the Madras and Patna High Courts had 
ruled in favour of it^^ while there were conflicting decisions 
of the Calcutta and iUlahabad High Courts and the Judiekl 
Commissioner’s Court at Nagpur.ss This difference of view 

35. Administrator-General v. Prem Lai ( I. L. E. 22 Cal. 78S P. C.) on appeal 
from the same case reported in I. L. E. 21 Cal. 732; Abdul Baliim v. Syed Ahi 
MaAomed (A. I. E. 1928 P. C. 16). 

36. Qnmi Empress v. Tilah { I. L. E. 22 Bom. 112) ; Gwrdial Singh v. Cesifral 
Board, Sri Durbar Saheb { A. I. K. 1928 Lah. 337 ) ; Khidabax v. Pimjo ( A. I. E. 
1930 Sind 265 F. B.) ; Daily Gazette Press Ltd. v. Karachi Municipality ( A. I. E. 
1930 Sind 287); Murli Mul v. Be^iarsi Das and Sons {A. I. E. 1935 Sind 62). 
Two later decisions of the Lahore High Court in Sukh Daycd v. Firm, Govinda Mai 
(A. I. E. 1944 Lah. 169, 170 F. B.) and Bansi Bam v. Emperor (A. I. E. 1944 Lah. 
51 53 F. B. ) rule that this can he done hut not so as to whittle down the 
protection, if any, given to a subject hy a statute. 

37. Kandappa v. Vengamma ( I. L. E. 37 Mad. 548, 554 F. B, ) ; Dwarha 
MahaUm v. Patna Municipality (A. I. E. 1936 Pat. 282, 284). 

38_ Codoutta High Court 

Por. Against. 

Prem Lai v. Badha Ballav (A. I. Queen Empress v. Sri Char an ( I. 

E. 1931 Cal. 140 ) ; King Emperor v. L. E. 22 Cal, 1017 ) ; Debendra 
Barendra Kmnar ( A.,I. B. 1924 Cal. Narain v. Jogendra Narain { I, L. E. 

257 F. B. ) ; Satish Chandra v. Bam 19.36 Cal. 693 ). 

Dayal { I. L. E. 48 Cal. 388 Sp. B. ) ; 

Adminisfrcetor-General v. Prem Lai 
{ Suit — I. L. E. 21 Cal. 732 ). 

Allahabad High Court. 

For. Against. 

Official Beceiver of Muradabad r. Peare Lai v. Somy Lai ( A. I. E, 

Haji Murtuza Ali { A. I. E. 1932 AE. 1936 All. 222). 

Nagpur J. (Fs. Court. 

For. Against. 

Dvman Singh v. Emperor ( Ap|ieal— Diwan Singh v. Emperor ( Suit— 

A, I. B, 1936 Nag. 66, 61 ), A I. B. 1935 Nag.^90). 


can now be deemed -to have been set at rest by the recent 
■ decision of the Privy Council to the efiect that such a reference 
, ■ iS' legitimate when the language of an enactment is not, §lear 
but admits of a doubt^ and out of the possible constructions 
that would bo adopted which would serve to avoid an inconsistr 
. ency^ or a hardship or manifest injustice not presumably 
intended, and which is in consonance with justice, equity 
and common sense.39 

(4) The view of a department of Government as to the interpretation 
of a particular enactment is not generally speaking admissible 
for the purpose of the interpretation of that enactment by a 
court. But when the legislature re-enacts the same provi- 
sions in another Act, it may not be improper to take notice 
of the fact that the new enactment is in precisely the same 
terms as the previous one.^o The view of another High Court 
as to the provision of an All-India enactment must be given 
its due weight unless the court cannot conscientiously accept 
that view^h 

(h) Previous preliomnary proceedings :-Sndh proceedings 
would include the reports, if any, of the commission or committee 
appointed to investigate the causes of any particular evil and to 
suggest remedies for its removal, like those of the Ptoyal Commission 
on Agriculture and the Indian Central and Provincial Banking Inquiry 
Committees, the terms of reference to whom included the subject of 
agricultural indebtedness, the Draft Bill which may have been the first 
step towards the adoption of the suggested remedy, the statement of 
objects and reasons which usually accompanies such a Bill, the speech 

39. Secretary of State v. Mash and Co, ( A. I. R* 1940 P* C, 105, i09 } ^ 
V'enehateshwcvr v, Venlcatesa (A, I, R. 1941 Mad. 449, 460 F. R*)# 
United Frovmces v, Atiqa Begum { 1940 F. C. R. ill) ) ; Kamala Manjan v. Bepin 
Behari ( A. I. B. 1941 Cal. 540, 541 ) ; Sohan Singh v. Jagir Singh { A. L R. 
1942 Lah. 114, 117); 'Behnan Y, Surajmal (A. I. R. 1945 Lah. 76, 78); Zcdit 
Kishore v. Bam Prasad ( A. I. R. 1943 All. 362^ 365 ) ; Zamiirrad Hussain v. Bam 
Sarnp (A. I. R. 1943 All. 281, 282). 

40* Commissiomr of Income Tax v. Lahsmi Insurance Co., (A, I. R. 1941* 
Rang. 212, 219, a B. ). 

U, M « Sari^whand Eucamchand (A, t % 1945 Bom. 25$, 263), 



of the Hotfble Member of Government who may have moved its 
first reading and seen it through when it became an Act, the 
report, if any, of the Select Committee appointed to revise the Bill 
together with the revised Bill and the Minutes of the Debates that 
may have taken place on the several clauses thereof at the meetings 
of the Legislative Body or Bodies as the case maybe. AE of them 
are on the same footing because none of them forms part of the Act 
as may have been assented to by the Governor or Governor-General, 
whose assent is necessary according to the Government of India Act, 
1935. When attention is drawn to any of them a question arises as to 
what value to attach to it while interpreting a part of the Act itself 
This must be done on the strength of the course of judicial decisions 
on the point. What can be gathered on a perusal of a large number 
of them is that the Calcutta High Court had in two earlier cases^- held 
that such proceedings can be referred to in order to gather the 
intention of the legislature in passing an enactment, that when the 
case reported in I. L. R. 21 Calcutta at p. 732 et. seq. went up to the 
Privy Council it held that reference to them for the said purpose 
could not legitimately be made^ and that since then except in two 
cases« the learned Judges who had occasions to decide that point 
did not go against that ruling of the Privy CounciUo it may there- 

42, Empress v. Kartik Chiinder ( I. L. R. 14 Cal. 721 ) ; Administrator- 
General V. Prem Lai ( Suit — I. L. R. 2rCal. 7^12). 

43, Administrator -General v. Prem Lai { Apiieal— I, L, R, 22 Cal* 788 P. C. ), 

44. Per .Fa\Yceth J, in Hatimhhai v. Framroz (A. I. B* 1927 Bom, 278, 
300); Bamireddi v. Sreeramulu (A. 1. R. 1933 Mad. 120). 

45. See for instance the rulings in Abdul Khan v. Shikara Bihi ( A. I. R. 

1928 All. 124); Ohandi Cliaran v. Bohini Kumar (A. I. R. 1934 Cal. 119); 
Dina Nath v. Raja Sati Prasad (A. I. R. 1923 Cal. 74); Gurdial Singh v. 
Central Board, Sri Diirhar Saheb ( A. I. R. 1928 Lah. 337 ) referring to Bex v. 
West Biding of Yorkshire County Council < 1906 ) 2 K. B. 676, 716; Bajmal v. 
Harnam Singh ( A. I. R. 1928 Lali. 35 ) ; Shidramappa v. Neelavabai { A. I. R. 
1933 Bom. 272, 274 ) ; Ashtitosh Ganguli v. Watson { I. L. R. 53 Cal. 929 ) ; Krishna 
Ayyangar v, Nalla Perumal ( I, L, R. 43 Mad. 550, 569 P, C, ) following 22 Cal, 
788 P. C, and Crates on Statutory Law, 2nd edn., pp. 233-34 ; In re Lala EarUsan 
Lai ( A. I. R. 1937 Lah. 497 ); Superintmdent andB, L. A,, Bengal w^Tarak Nath 
( A, I. R. 1935 Cal. 304, 305 ) ; Debendm Narain y. Jogendra Narain {A. I. R. 1936 
Cal. 593 ) ; Corporatmi of Calcutta v. Monarch Bioscope Co» ( A. I. R. 1936 Cal, 
145 ) ; Dewarkhand Cmnent Co. Becretary of State { A, I. R, 1939 Bom. 215 ); 


fore: be taken., to be a welkettied -rule of .tlaeiiiterprctafcioa of.Incliaa 
statutes that ■, none of .the proceedings abov.e-mentioiied cam,, be , looked, 
upon as ' a : legitimate, , aid in aniving ■ at' the conclusion. „ as, to, the 
.intention of the legislature .in passing an enactment Some, of ..the.,., 
English rulings on this point do however permit of an historical, 
investigation being made in ..order to clear up an 'ambiguity#^® ' The 
Galcutta'High Court too has in one case held, that judicial notice cacf 
be taken of historial . fiicts while determining whether a statute is. or 
not,%UmviTes»^^^ 

(4) English lamr-h not infrequently happens that an advocate 
for one of the parties, especially, if he is also a Bar-at-law, cites 
several decisions of the English Courts in support of his interpretation 
of a part of an Indian statute. In such cases the court is required 
to determine the legal value of such decisions or of the principles of 
common law enunciated therein and believed to have been embodied in 
the Indian statute. In order therefore that the court may be properly 
guided in discharging that duty it should have before it the principles 
on which the Judges of the Indian courts who had previous occasions 
to do so have based their rulings in such cases. 

Now there are two classes of cases in which such a question is 
likely to arise namely 

L When the case falls within the orbit of a positive Indian enactr 
ment ; and 

IL When it does not fall within that of any such enactment 

Sxihrahmania \\ Sheikh Ghmmu ( A. I. B. 1935 Mad. 628 ) j Eam BmiUjay y. 
^Bamgiri ( A. I, B. 1935 Pat. 346 ) ; B. S, Buikar v. Emperor (A, I. E. 1935 Nag. 
149 ) ; Iliralal v. Fcmxismmsao (A. I. B. 1942 Nag. 5, 7) ; re ^New Sind* ( A, I. 
B.. 1942 Sind 65, 69 } ; Qamar Jehan Begum v. Bcmsidhar { A. I. B.. 1942 Oadh 
231, 238); Administrator-General v. Frem Lai (I. L. B, 22 Cal, 788 P. C, ) Midnapur 
Zamindari v. Kumar a Chandra (A. L B. 1943 CaL 544, 550 ) Madho Singh v, James 
Skinner A. I. B. 1942 Lain, 243, 252 )* 

46. Bank of England v, Vagliam Bros. ( 1891 ) A. C, 107, 144 ; Beg. v* 
Bishop of London (IS89) 24 Q. B. D. 213:; Meg* v» Most (1881) 7 Q, B. D. 244. ■ 

47. Bexwari Lai v. Emperor. 1943 Cal. 30 1 31 S S. B. 

SilK 



Th0 Judges have distinguished between these two classes of cases 
while giving their rulings in favour of or against making use of the 
English decisions or the common kw principles on which they are 
basedv They are therefore considered here separately. 

I. ( 1 ) As regards the first class of cases it has been repeatedly 
and unequivocally ruled that when a case falls under a positive Indian 
enactment, reference to the rules of common law deduced from the 
decisions of English courts is neither necessary nor permissible because 
it is the duty of the Indian courts to administer the Indian statute law 
as it is and because they would not be acting within their authority in 
engrafting such rules on the Indian statutes, however wholesome they 
may b0.^8 In one ease the Privy Council has gone the length of ruling 
that it is dangerous to do so, and the High Court of Bombay remarked 
in one case that it was more likely to cause confusion than to render 
assistance.^ 

(2) This absolute prohibition was however held in one case to 
apply to those cases only in which there is no ambiguity in the words 
of the section of the Indian enactment to be construed and such rules 
■were held to be useful in clearing up an ambiguity therein, if any, 
subject to the restriction that in such a case too the language of the 
section to be construed should not be strained in order to give effect 
to such rules .50 


48. Indian General Navigation and Railway Co, Lid, v. Dekhari Tea Co, Ltd, 

i A. I- K. 1924 P. C. 40 ) ; Wilkinson v. WiTdnson ( A. I. B. 1923 Bom. 321 F. B. ) ; 
Satish Chandra v. Ram Dayal (1. L. B. 48 Cal. 3S8 S. B.) ; Ganpat v, Sojmna (Iv, 
L* B* 52 Bom. 88, 93) ; Jaisuhhlal v. Mahomed Busen (A. I. B. 1939 Bom. 522, 523) ; 
Daily Gazette Press Ltd, v, Karachi Municipality ( A. I. B. 1930 Sind 287 } ; 
Rmperor y. Joti Prasad {A I. B. 1932 All. 18, 22) ; Sham Sunder v. Emperor (A. I. 
E. 1932 Oudh 145 ) ; Diwan Chand v. Manah Chand (A. I. B. 1934 Lah. 809 ) ; Bern 
Raj y, Krishna Led { A. I. B. 1928 Lab. 361 ) ; R, E, Skinner v. Bank of Upper 
India (A. I. B. 1937 Lah. 5u7 ) ; Emperor v. Ramanauja { A, I. B. 1935 Mad. 528 ) ; 
Abdul Rahman v. Emperor (A, I. B. 1935 Cal. 316); Jagadamba Pande Y,BaQn 
Khelawan (A. I. B. 1942 All. 344, ; Satyanarayan hlurii y, Papayya (A. I. 

B. 1941 Mad. 713, 718. 

49. Lasa Bin y, Gidah Kmwar (m L A* 376, 385), A. I. B.1932P. C. 207) ; 
Eohilahai v. EeshavlaZ ( A. I.B. 1942 Bom. IS ), 

50* Baydl Singh v. Emperor { Ar I* E. 1936 Lab* 337), 



(3) Where however it is found that there is an English Act 
embodying such a rule and that the provisions of that Act have b«n 
practically repeated in almost the same terms in the Indian Act^ 
the relevant provisions in the former can, according to a ruling 
of the Sind Judicial Commissioner’s Court, be referred to and 
further they are found to have received a particular interpretatioii 
at the hands of any English Judges the Indian Legislature must 
be presumed to be aware of it and to have intended that it should be 
followed while construing the provisiom in the Indian Act.®^ Almost 
the same principle is re-affirmed by the High Court of Lahore in a 
case before it.32 

(4) The Court of the Judicial Commissioner at Peshawar has 
added a rider to this exception to the effect that even in such a case, 
the interpretation put by the English Courts on the words of the 
English statute found to have been incorporated in an Indian statute 
should not he followed if it is found to be contrary to the statute law 
of India as contained in any other enactment.® 

II. Where however there is no provision of a positive Indian 
statute applicable to the facts cf a case such as those of a civil action 
for damages for defamation the relevant rules of English common law 
deduced from the decisions of the English Courts must be applied to 
that case.si 

N. B.—A ruling under an English statute law does not fall under 
any of the above categories. It having been based on the particular 
wording of an English statute is in no case a guide to the interpretation 
of a section of an Indian statut0.55 

Definitions : — 

(1) The term “ Award” is, according to this definition, to be 
understood in the sense of an award made by a Debt Adjustment 
Board duly appointed by the Provincial Government under S. 4 of the 

6L Official Emdmr v* Mt. Farameshwari (A. L K. 1932 Sind 50). 

52. Jfizam Khan v. Eukam Ohand (A. I, E. 1941 Lahore 3 6, 32< ). 

53. Alliance Bank of Simla y. Mian Feroze Shah (A. I. K. 1936 Pesh. 57)* 

54. Batish Chandra y. Mam (L L, B. 48 Cal 388 Sp. B.), 

55. Tmmhand v. Emperor . B 19^8 Sind 116), 



Act as provided, in S. 24, which rektes to the making of an award in 
terms of a private settlement arrived at by the parties after an appliear 
tioE for adjustment has been made under S. 17, or in S. 64, which 
relates to an award on such an application after the whole procedure 
upto a scaling down of debts as provided in S. 52 has been gone through 
or in S. 56, which prescribes the mode of making an award when all 
the creditors of a debtor agree to a further scaling down of the debts 
to half the value of the property of the debtor in consideration of the 
local Primary Land Mortgage Bank or if there is none in the locality 
the Provincial Co-operative Land Mortgage Bank agreeing to issue to 
them bonds guaranteed by Government for the respective sums payable 
to them after the further scaling down is made as above-stated, or one 
made by the District Court having jurisdiction in the matter, on appetil 
from the award of such Board in cases in which an appeal lies to such 
Court under S. 9 of the Act. For the relevant Rule and Forms see 
Rule 29 and Forms Nos. 9 and 10 in the relevant Appendix. 

S. 23 (4) having been so amended as to make the award to be 
made under it other than one made under S. 54 this definition should 
have been so amended as to include such an award in it. As it is, it 
cannot apply to such an award, 

(2) The term “Board” wherever it occurs in the Act is to be 
understood in the sense of a Debt Adjustment Board duly established 
under the provisions of S. 4 of the Act and Rules 4 to 12. 

(3) The term “Co-operative Society” wherever it occurs in the Act 
is to be understood to mean a society registered or deemed to have 
been registered under the provisions of the Bombay Co-operatwe 
Societies Act, 19S8S. 

In S. 5 of that Act the societies which can be registered under it 
are described as follows r- 

5. Subject to the provisions hereinafter contained, a society which has as 

■ ties which promotion of the economic interests of its 

may be registered, riembers in accordance with oo-oiierative principles, or a 
society eWablished with the object of faoOitating the opera- 
tions of such a Society, may be re^isWed, under this Act, with or without 
limited liability ; 


.. Provided that imless the ProviEcial Govemmeiit by general or special order 
otherwise, directs— ■ 

■ f 1 ) the liability of a society of which a meiiiher is a society 'shall be 
. . limited ; 

( 2 ) the liability of a society of which ' the primary object is the creation 

of funds to. be lent to its members, and of which the majority of the 
.members are agriculturists and of which no member is a registered ; 
society shall be unlimited and the members of a such a society shall, 
on its liquidation, be jointly and severally liable for and in respect 
of all obligations of such a society ; 

Provided further that when the question whether the liability of a society is 
limited or unlimited has once been decided by the Registrar at the time of registrar 
tion, his decision shall be final. 

This definition is found adopted in S. 2 (^) of the Bombay 
Tenancy Act, 1939 &ho, 

(4) The word “Court "as used in S. 17 (Application for adjust- 
ment of debts), S. 61 (Transmission of award to the Court) and S. 63 
(Recovery of amount due under an award) and also where it first occurs 
in S. 62 (1) (Registration of an award) means the District Court to 
which an appeal lies against the award of a Board under S. 9 of the 
Act, in S. 13 (Procedure in appeals), S. 14 (Finality of the Court’s 
decision or order in appeal ), S. 66 ( Interim order for sale of debtor's 
property), S. 67 A (Authorisation by tbe Collector of a person interest- 
ed in a debtor absent on duty in a Defence Service ), S. 75 (Exclusion- 
of period of proceeding before a Board or Court ) and S, 83 ( Rules to 
be made by the Provincial Government), a District Court or a Court 
of an Assistant Judge or First Class Subordinate Judge hearing an 
appeal under S. 9, and in the remaining provisions of the Act the civil 
court of competent jurisdiction. 

Under S. 9 (1) of the Act, an appeal against an award lies to the 
District Court within whose jurisdiction the Board may have been 
established and under S. 9 (2) the District Judge has power to transfer 
for disposal any appeal to an Assistant Judge or to a First Class Sub- 
ornate Judge, now des^nated Civil Judge, Seruor Division, subordinate 
to him who has been empowered under S. 17 or 27, as the case may be, 
of the Bombay Civil Oowts Act, 



. (5) This is a special definition of the word “Debt” for the 

purpose of this Act. The dictionary meaning of the word is “any. 
thing that is owed or is due by one person to another ” and hence “an 
obligation or liability,” whatever its character and to whatever incidents 
it may be subject. Hence arrears of wages payable in respect of 
agricultural or manual labour” are included therein according to its 
usual connotation. But here those arrears are specially excluded from 
its connotation. Not so however the arrears of rent. Moroever from 
the use of the word “means” it is clear that the "word is intended to 
include all secured and unsecured liabilities, whether in cash ar kind, 
due from a person, whether they had arisen under a decree or order of 
a civil court or under an instrument such as a bond, promissory note, 
hundi, bill of exchange or handnote (Hathcittha^, or in any other 
manner. Every liability in order to be included in a “Debt” must be 
of an ascertained sum. It must be due but not necessarily payable on the 
date of the application. Hence even the liabilities to be discharged on 
some future dates are included in the term “Debt.” This becomes 
crystal— clear when the wording of its definition is construed in the 
light of that of S. 22 (1) (g) and (2) (b). The consequence of not declaring 
such a debt would be that it would under S. 32 (1) be deemed to have 
been discharged. , 

In support of this view of the intention of the legislature see also 
the proviso to S, 54 (2) (i) which directs that an order for the delivery 
of possession of a mortgaged property to a debtor shall not be withheld 
on the ground that the time for payment has not arrived or the debt 
has not been completely discharged or both events have not occurred. 

(6) The definition of the word “Debtor” is also a special one. Its 
special features are (1) It applies both to an mdividual and to an 
undivided Hindu family who fulfil the conditions laid down for them 
in clauses (a) and (b). The following three conditions are common to 
both, namely?-(l) indebtedness, (2) holding of land used for agricultural 
purposes and (3) personal cultivation of such land from a date prior 
to 1st April 1937 in the case of the old Boards and for the two 
cidtivating sevens immediately preceding the date of establishment 
bftlie Board concomod in oftw cases, In the case of a person 



temporarily engaged in any of the Defence Services it is enough if he 
had been cultivating such land in the first of the said two seasons 
or the date of joining the service, whichever is earlier. What is 
« personal cultivation’’ can be gathered from S. 2 (13) read with its two 
explanations. What it is “to hold land” can be gathered from S. 2 (8>, 
There is a 4th condition to be fulfilled in each case. In the case of an 
individual it is that he or she must be one having an income from 
sources other than agriculture and manual Labour which, does not 
exceed 20% of his or her total annual income or which does not 
exceed Ks. 300, whichever is greater. In.the case of an undivided 
Hindu family the proportion between the non-agrieultural and total 
incomes is the same hut the maximum limit of the income from 
non-agricultnral somces is Es. 500. In the case of a person tempora- 
rily engaged in a Defence Service, the maximum limit is to be 

ascertained without reference to his salary. 


an agricultural debtor has a total income of 
Rs, 1 250 annually, he would be held to be a debtor not only if he 
has bnen earning Es. 250 from non-agricultural sources, but also if he 
has been earning more than Es. 250 from such sources, hut m that 
case his such income should not exceed that limit by more Aan Es. oO. 
An undivided Hindu family, even if there is only one earning member 
in it has the additional advantage of being entitled to be held to be a 
debtor under this Act, even in ease its income from such so^ces 
exceeds that limit by Es. 250 more. This is the significance of the 

qualifying clause “ whichever is greater” added at the end of condition 
(iv) in sub-sections 6 (a) and 6 Qfy 

Emlanation I -The word “Agriculture” occurs in condition 
(m under both the sub-clauses. So far as this Act is concerned 
it not only means the tlUing of the sod hut also means horticulture, 
i e the art of cultivating gardens, the raising of crops -or garden 
produce with well, river or tank water, dairy farming i. -e, the mam- 
tenanceof alarm for keeping cows (and probably .also buMoes), 
growing grass for them, selling milk, curds, butter, cheese, etc., 
poultry-farmini i. mamtainmg a.- &rm for reaxh^ domestic fowls 
for making use 6f them m -one’s home or -for selling their chickens, 


eggs, leathers, &e., stock-breeding i, e. keeping of animals of both 
sexes for the propagation of their species and rearing up their young 
ones for sale, &c., and grazing e. feedmg cattle with grass while 
still in the ground. It does not however mean the mere leasing out of 
land for rent or for a share of the crops and the mere cutting of grass 
from a field or wood from individual trees or a forest. Cfiavery 
similar definition of the same word in S. 2 (1) of the Bombay Tenancy 
Act, 1939. 

lnclvdes:~ll will be noticed that this explanation says that the 
term “Agriculture” for the purposes of this clause “includes” 
horticulture, &c. and “does not include” leasing of land, &c. It is 
not unusual to find a legislature making use of this verb in a definition. 
Its significance has however been giving rise to controversies as to the true 
meaning of the word or expression in the definition whereof it occurs. 
The following rulings with reference thereto would I hope, he found 
usefal when such a controversy arises:— 

Inclusive definitions i—’The Madras High Court has ruled in 
Madras Central Urban Bank Ltd, v. Corporation of Madras^^ that 
when a legislature uses the term “includes” in a definition its intention 
must be either to settle a difference of opinion as to the meaning of 
the term sought to be defined or to bring in other matters not 
ordinarily connoted by that term. 

Approving of that view the Patna High Court has ruled in 
Bishwanath v. Official Receiver^'^ that it is implied in such a ease that 
the term retains its ordinary meaning, whatever else it may mean. 

The Bombay High Court also seems to have approved of the 
second view out of the two in the Madras ruling, in the case of In 
re Strams Co., Ltd.\ by saying that the word “include” in a 

S6. A. I. K. 1932 Mad. 474, 481 in which the English ease of DUworth v 
Commissioner of Stamps (1899) A. 0, 99 is referred to, 

58, A. I. B. 1937 Boiix. 15, 16. Oa this point see also the ruling of the 
Caloatta High Court m Fateh Chand v. AUmuddin Chaudhari { A, I. B* 1943 
Cal, 108 ^ 110 ), a case under the Me^al Motpeydenders Act ( X of 1940 ). 



definitioa-ciaiise is to be iinderstood ■ tO' ba, emimeratwe and not ex- 
baiistiye and' fchat it has an extendii]^ force and does not limit tlie 
nieaning of the, .term, to the substance of. the definition^ .It appears 
however: to have e3ti,niated its value more correctly when it ruled 
in^ Bapu Vithal .v* SeGretavy of StateP^ that when we have an inclusive 
definition great care is required in applying it while interpreting ,tha„. 
word wherever it occurSj that it is a recognised principle of judicial 
interpretation that the inclusive meaning is not to be necessarily and 
indiscriminately applied to the word . wherever it occurs and that the 
comprehensive sense is ** not to be taken as strictly defining what the 
meaning of the word must be under all circumstances but merely as 
declaring what things may be comprehended within the term where 
the circumstances require that they should/^^o 

SGope of an The exact effect of an explanation 

added to a section is sometimes not easy to ascertain. The following 
case-law with reference thereto would in such a difficulty be found to 
be useful. 

The Privy Council has stated in Krishna Ayyangar v, Nalla 
Permnal^^ that the construction of an explanation must depend upon 
its terms and that no theory of its purpose can be entertained unless 
it is inferred from the language used. This is a very sound principle 
to be adopted for guidance, for, if the natural construction of a 
particular explanation justifies the view that it does actually modify the 
scope of the section to which it is appended, whether it be by way of 
enlarging its scope or restricting it, effect must be given to it, what- 
ever the theory established by the decisions of some of the High Courts 
may be. This brings us to the question of the value to be attached 
to such decisions while interpreting an Act. 


50. I* L. R. 58 Bom. 278, 289-90 relying on Mnperor v. B. B BeSoum 
(I. L. R. 35 Bom. 412). 

60. Emperor v. B, H. DeSoum { I. L. R. 35 Bom. 412). For the other Eng- 
lish decisions on the significance of this word see the rulings in Queen v. Justices 
of Cambridgeshire (1838) 7 Ad. and E. 480, 491 5 Meux v. Jacobs { 1875 ) L. R, H, E, 
481, 493 I and Mayor of Fortsmouth v. Smith (1885) 10 App. Oas. 364, 375. 
en I. L. R. 43 Mad* 550 P. 0 . 



Judicial decisions as an aid to interpretation t— The Privy 
CouncE itself has ruled in another casa^- that though they “do 
effectively construe the words of an Act oi Parliament and establish 
principles and rules whereby its scope and eSect may be. interpreted, 
there is always a danger that in the course of this process attention 
may be diverted from what has been enacted to what has iieen judi- 
cially said about the enactment and the scope of the statute may 
be unduly extended.” The Allahabad High Court too has put in 
a similar word of caution against giving an undue importance to 
such decisions in the case of Mirza Zahid Beg v. Emperor The 
Lahore High Court has however advanced the tlieory that an 
explanation to a section does not enlarge its scope but only makes it 
clear.'j't This may be true with regard to the particular explanation 
before that court but the sound view is that of the Privy Council 
above-mentioned. 

Explanation If:— The above remarks as to the scope of an 
explanation must be made use of while determining the scope of 
this explanation because the expression “ To cultivate personally ” 
has been further defined in S. 2 {IS ) and that sub-section itself has 
two explanations. A reference to them makes it clear that Explanation 
11 to this sub-section takes for granted that the fact required for 
holding whether an individual or an undivided Hindu family is or 
is not a debtor, namely that he, she or it must be cultivating personally, 
has been inquired into aod that it has been found that the individual 
or family concerned has been cultivating personally. But in order that 
one can be placed in the class of “debtors” as defined in the present 
sub-section there is the further condition (iii) in both the clauses of 
this sub-section that the personal cultivation must have commenced 
from a date prior to 1st April 1937 in the case of the debtors coming 
before a Board originally established and for the two cultivating seasons 
immediately preceding the date of establishment of the Board concerned 

62. Attorney-General of Canada v. Attorney-General of Ontario (A. I. E, 1932 

P.C.36,40). : 

63. A. I. E. 1938,All.91v 

64. Kiehan Sinyh v, Prem $inffh (A. I, B. 1937 Lak SSTi 689). 



in the case of those coming before the Boards established after the 
passing of Bom. Act YIII of 1945 and must be continuing till the 
present date, i. e, to say, the date of the application under S. 17. Now 
it may happen that an individual or undivided Hindu family who had 
been personally eultivatir^ a land used for agricultural purposes upto the 
relevant date, may have been dispossessed of the land for some reason 
or another after or even on that date, that for some time thereafter he, 
she or it may have ceased to cultivate any such land personally and yet 
at the date of the application he, she or it may be foimd to be euM* 
vating personally some land either because he, she or it had in the 
meantime re-acquired the same land or acquired a different land. 
This explanation is intended to condone such breaks m the continuity 
of personal cultivation and provides that where such is the case 
the individual or undivided Hindu family must be deemed to be a 
“debtor” under this Act even though according to the strict construc- 
tion of condition (iii) in either sub-clause this cannot be done. It will 
be seen that this proves the soundness of the rule of interpretation 
laid down in the Privy Council ruling in Krishna Ayyangarv, 
Kalla Perumal.^^ 

(7) This sub-section defines the term “Financing of crops” 
which has been used at soma places in the Act e. g, in S. 3 (iv). 
According to this definition it comprises cases of loans beir^ advanced 
as well after the usual ploughing season as during it and those 
advanced for all the purposes connected with the raising of crops and 
the harvesting thereof^ which include both the purchase of the 
necessary materials and the employment of labourers. The condition 
to be fulfilled in each case is that the loan must be re-payable during 
the next hai-vest season, which may differ according to the nature of 
the crops and the climatic conditions of each locality. 

Besides the purposes specifically mentioned, this sub-section 
authorises the Provincial Government to prescribe other purposes and 
that Government has done so by Rule 3. All the other purposes 
mentioned therein should, therefor^ be read as forming part of this 
sub-section. , ' ■' , 



(8) This sub-section defines the term "Holder” and the expression 
"To hold land” used in the subsequent chapters. This it does, not 
by attempting to define it independently of all preTious legislation but 
by extending to this Act the definition of that term contained in S. 3 
(iJ?) of the Horn. A. iJ. (7o(ie, 157S and by further proTiding that for 
the purpose of this Act it shall be deemed to include persons who 
hold lands on the particular tenure mentioned therein and shall not be 
deemed to include those who hold lands of the particular class mentioned 
therein or lands whose owners are not individuals but particular 
classes of institutions. This kind of definition therefore serves a triple 
purpose, namely (1) that it extends the definition of the same term 
contained in S. 3 ( ) of the Bom, L. R. Code to cases falling under 

this Act } (2) that it includes within that term that class of Watan lands 
in connection with which some service useful either to Government or 
the village community is being actually performed and (3) that it 
excludes from it the cases of Ca/ the holders of those lands which 
cannot be alienated without Government sanction such as Saranjams, 
Talukdari estates, &c., and (h) the holders of the lands belonging to 
religious or charitable institutions such as temples, mosques, churches, 
colleges or Pathsalas or Madresas, Gaushalas, hospitab &c. Apart from 
the specifically mentioned holders of service lands, inferior holders 
i, e, mere tenants of agricultural lands belonging to superior holders 
are included in the definition by the very extension of the definition 
contained in S. 3 (11) of the Bom. L. E. Code and by the fact of their 
not being specifically excluded. 

This sub-section further provides that the expression "To hold 
land” shall be construed accordingly. Hence that term would mean 
to hold land within the meaning of S. 3 (11) of the Bom. L. R. Code, 
1879 ” and would include and exclude respectively the cases of the 
holding of the lands of the classes above-specified. 

In S. 3 (li) of the Bom. L. B. Code, 1879 the term "To hold 
land” or "To be a landholder or holder of land” has been^ stated to 
mean “ to be lawfully in possession of land, whether such possession is 
actual or not”. Hence for the purpose of this Act the terms “ To be a 
holder," and "To hold land” would mean to be in lawful possession of 



land, whether that possession is actual or constructive, subject to the 
limitations as to the inclusion and exclusion of the other cases above- 
specifled. 

For the significance of the terms “ includes ” and “ does not 
include” occurring in this sub-section see the Commentary on S. 2 (6) 
Explanation!. 

(9) As illustrations of the definition of the term “Prescribed” 
see the Forms prescribed by and appended to the Rules made under S. 
83 of the Act given in the relevant Appendix. 

(10) The term “ Resource Society ” has been defined in S. 3 
(h) {!) of the Bombay Go-operative Societies Act, 1925 as “ a society 
formed with the object of obtaining for its members the credit, goods 
or services required by them.” 

In the Bill ( XIII of 1939 ) as originally drafted it was a condition 
precedent for the adjustment of an agricultural debtor’s debts that ha 
should be a member of a “ Resource Society ” but the Assembly did 
not think it possible that as many resource societies would he founded 
by the time the Act was put into force as would be necessary for giving 
adequate relief to all the persons who deserved it. That condition was 
therefore deleted from S. 2 (6)A^ 

(11) The Provincial Government has been empowered by S, 83 
(1) of this Act to make rules generally for the pmpose of giving efiect 
to the provisions of the Act and by S. 83 (2) to make them with the 
particular object of providing for the matters referred to in clauses (a) 
to (o) thereofi 

The Government of Bombay which put the Act into operation for 
the first time in some selected areas had accordingly made 40 Rules 
and prescribed 24 Forms and published them at pp. 685 to 727 of the 
R G. G. Pt. I?B under R D. Notification No. 3791/33 dated 21st 
August 19^1. 

66. Vide the Speech of the Hon’hle Mr* Latthe who moved the first reading 
of the Bill in the Legislative Assembly, and aJso the speech of E, B. Chitale at pp, 
2337-S8 of the Bombay Legutatwe MmmUy Debates, 1939, Yol. Y, Ft. IL 



(12) It is clear from this definition of a “ Secured debt ” that 
it would include not only debts secured by the mortgage of an im- 
moYable property but also those secured by the pledge of ornaments 
or other articles of value because the word “property” must be 
deemed to have been used in the sense of both movable as well as 
immovable property. 

• (13) This definition of the expression “ To cultivate personally ” 
is a special one framed for the purpose of this Act inasmuch as 
ordinarily “To cultivate personally” would not mean anything more 
than “to cultivate by one’s own personal labour.” This definition 
however embraces within its scope, besides cultivation by one’s own 
labour, “ cultivation by the labour of any member of one’s family or 
by servants or by hired labourers under one’s personal supervision and 
even the supervision of the member of one’s family.” It is thus clear 
that this expression has in this Act a very wide significance. The 

explanations make it still wider as explained below. 

Explanation I;— This explanation contemplates the case of a 
person, who was cultivating land used for agricultural purposes 
personally in the sense conveyed by the provision in the main por- 
tion of this sub-section, dying before he could have an opportunity 
to take advantage of the provisions of this Act, on leavmg behind 
him as his heir either a widow or a minor or a person suffering from 
soma physical or mental' disabfiity who may not be cultivating a 
kvTifl personally according to the meaning given to the expression 
in the main portion of this sub-section but may be maintaining herself 
or himself on the produce of agricultural lands on gettii^ them 
cultivated on her or his behalf by servants or hired labourers or by 
tenants. This explanation provides that such an heir of a deceased 
cultivator shall also be deemed “To cultivate personally” for the 
purpose of this Act. This applies to the case of an individual debtor 
only. 

Explanation II:— This explanation contemplates the cases of 
two. classes of undivided BDuci^h feniili®*, namely:— (1) in which there 
is at least one adult meinbar of gudh family able to cultivate personally 



and'.actiially doing, so and (2) in which there is nO' adult, iiiemher at, 
all, capable of doing so and consequently whose lands are caused, to be 
oultifated, either by servants or' byhired laboiirers.or by .tenants as,' in.tlie' 
cas'9 profided for by Explanation IdAs to both of them this explanation 
says that, they must „for the purpose of this Act be deemed. to ciiltixate 
persona.liy® , As already explained this,, sub-section together with its 
explanations is to be read along with . sul> section (G) (a) mrl {bj and 
the. Explanations appended thereto, Gf. .a similar definition .of the .same 
axpression contained in S, 2 (11) of the Bombay Tenancy Act^ '19.3.9«, ,„ 

. '. . (14) . The. definition of an Unsecured debt is a negative' 'defini-' 
tion only, it is however capable of being construed positively by a 
reference to the deiinition of a Secured debt given in sub-section 
(1^) supra* When that is done it is easily intelligible that what the 
legislature meant to convey by this negative definition is that any debt, 
which is not secured by an encumbrance on the whole or a portion of the 
property of the debtor, i. e. to say, any monetary obligation incurred 
by him without creating a burden for its repayment on any specific 
property of his, whether movable or immovable, irrespective of whether 
he has or has not passed a writing in any form with reference thereto, 
is an unsecured debt. 

(15) This is the fourth case in which the provisions of another 
xict are extended to this Act, the previous oi\es being those of (1) sub- 
section {3) where the definition of a ** Go-operativo Society ” as contain- 
ed in the Bombay Co-operative Societies Act, 1925 is extended to this 
Act ; (2) sub-section {10) where the definition of a Eesource Society 
contained in the same Act is extended to this Act and (3) sub-section 
(8) where the definition of the terms Holder and "To hold iand"'^ 
as contained in the Boon* L* i2. Oode^ 1879 are extended to this Act, 
although they being insufficient for the purposes of this Act have been 
modified by a further provision in the same sub-section. It is only 
when such an extension of a definition given in one enactment passed 
for one purpose is made, that use thereof can be made for the purpose 
of ascertaining the meaning of even the same word or expression 
contained in another Act. Otherwise all definitions given in an Act 
can be legitimately made use -'of for the purpose of construing any 



portion of that Act only.67 The observations made under the sub-head- 
ing Other Aots not in pari •materia unaer the heading Referenee to 
Sviyeet in the earlier part of the Oomuientary on this section will also 
be found helpful in this connection.®® 

This sub-section purports to adopt the definitions of the terms 
“District Judge,'' “ Joint Judge”, “First Class Subordinate Judge" 
and “ Special Jurisdiction” given in the Bombay Civil Cumis Act, 
1869. It is remarkable that there are no specific definitions of these 
terms in that Act. But there are certain provisions therein from which 
it can he gathered what they mean. Thus S. 5 of that Act provides 
that “There shall be in each district a District Court presided over 
by a Judge called the District Judge.” From this we can gather that 
the term “ District Judge ’ has bean used therein to designate “ the 
Judge presiding over the District Court established in each district.’' 
Similarly S. 12 of the said Act provides that “The Provincial Govern- 
ment may appoint in any district a Joint Judge who shall be invested 
with co-extensive powers and a concurrent jurisdiction with the District 
Judge except that he shall not keep a file of civil suits and shall 
transact such civil business only as he may receive from the District 
Judge, or as may have been referred to him by an order of the High 
Court ” From this we can gather that a “ Joint Judge ” “ within the 
meaning of the said Act, “ is a Judge whom the Provincial Govern- 
ment may appoint in any district and invest with powers as mentioned 
in the section”. The significance of the term “First Class Subordinate 
Judge ” has again to be gathered not from one section of that Act but 
from several sections, namely SS, 21, 22 and 24). Thereout S. 21 only 
provides that “there shall be such a number of Civil Courts in a 
district as may be required from time to time”, S. 22 provides that 
“the Judges of such Courts shall be appointed” by the Provincial 
Government and “ be catted Subordinate Judges” and S. 24 provides 
inter alia that “the Subordinate Judges shall be of two classes” and 
that “the jurisdiction of a Subordinate Judge of the First Class extends 
to aU original suits and proceedings of a civil nature.” Taking the pro- 

67. JfoAwWwAawojj?)® v. ffopaJoswami ( A. I. K. 1935 Mad. 673, 675 ). 

68. See pp. 83-34 «!«|pr<!i, ' v V 



vkions of thsse three sections tojether we can ascertua that andar tliQ 
Bom, G. 0. Aal, 1869, “a First Class Subordinate Judge is the Judge 
of a Civil Court in a district, who is not a Second Class Subordinate 
Judge and whose jurisdiction extends to all such original suits and 
proceediuTS of a civil nature as are not cognizable by any of the Second 
Class Subordinate Judges in the district.” Lastly, the term, “ Special 
jurisdiction ” too has not been defined as such in the said Act but S. 25 
of that Act provides that “a Subordinate Judge of the First Class 
shall, in addition to his ordinary jurisdiction, exercise a special jurisdio* 
tion in respect of such suits and proceetiings of a civil nature as may 
arise within the local jurisdiction of the Courts in the district presided 
over by Subordinate Judges of the Second Class and wherein the subject- 
matter exceeds the pecuniary jurisdiction of the Subordinate Judge of 
the Second Class as defined by S. £4.” Although the intention of the 
legislature in enacting this section is to state what additional jurisdiction 
the First Class Subordinate Judge shall exercise, the enactment is so 
clear that it can easily be gathered what the legislature meant by the 
term. “ Special jurisdiction ” employed to designate, such additional 
jurisdiction. 

(16) This is an additional sub-section in S. 2 of the Act which is 
of s^-ich a comprehensive nature tis is likely to make up for any omissions 
to define words occurring in this secdon. The wording is however so 
general that the Bo.irds and the Courts which will have to administer 
this Act will have to find out for themselves, from the Civil Procedure 
Code, 1908 or the Bombay Land Revenue Code, 1879 whether the 
words occurring in this Act, which have not been defined herein and 
whose me.mings are doubtful, have or have not been defined in any of 
the two enactments mentioned. 

Construction of words not specifically defined in this section 
and not covered by svib-section ^25);— In spite of the above 15 sab-sec- 
tions specifically defining certain words and expressions and the i6th 
extending the definitions contained in the C. P. Code, 1908 and the 
Bom. L, It. Code, 1879, wherever they are found applicable, there 
must remain certain words of frequent occurrence in this enactment for 
determining the meaning whereof no assistance can be had from the 
» 



said source?. As to them the preliminary ohservatiom of a general 
nature made in the beginning of the Commentary on this section at pp. 
30-42 supra ■will, I hope, be to some extent found useful. In addition 
to' them the following result of a study of the judicial decisions with 
reference to the meanings to be assigned to some of them may also be 
found to be of some assistance. 

Technical and N'ondeohnical words ; (a) Technical : — Such words 
may be divided into two classes, technical and non-technical. As So when 
a word can be placed in the first class, the Allahabad High Court has 
. ruled in In re Jagmandar Bos and others^'^ that the words used in a 
statute are to be understood in their ordinary i. e. non-technical or 
popular sense unless it is shown that they are used in a special or 
technical sense. Hence the burden of proving that a particular word of 
doubtful meaning in a statute has been used there in a technical sense 
will lie on the party who raises the contention that it has been so used. 
But there are Acts and Acts. Some of them are of a patently technical 
nature. As for the words used therein the Lahore High Court has 
ruled in the case of Achhru Mul v. Balwant Singh"^ that it is to be 
assumed that the words and phrases of technical legislation are used in 
their techmcal sense if they have acquired any and otherwise in their 
ordinary sense.” 

(b) Non-technical Some of the non-technical words occurring 
in this Act about whose judicial interpretation decisions are available 
are (1) " Proceeding ” ; (2) Suits and proceedings” ; ( 3 ) *‘ May ” ; 
(4) Other laws” ; (5) “ Includes”. I give them below for reference in 
case of necessity. 

(1) A “ Proceeding” has been defined in the judgment of th# 
Lahore High Court in Murad v. Lcda Hansrap- as “ a matter which 
proceeds or is going on” and has accordingly been deemed to include 
an appeal if one is provided for by the statute in which it occur?. 


69. A. I. K. 1935 All. 378, 

70. A. I. B. 1937 Lah. 178, 
7U, A I. B. 1937 Lah. 680, 



( 2 ) As regards the expression “Suits and proceedings" tne same 
court has rxxled in Kirpa Sing v. Ajaipal Singh'^^ that the expression 
has different meanings in different statutes and must therefore be 
construed with reference to the context in each case. Moreover the 
expression ‘‘suit and proceeding” occurring in S. 73 of this Act has 
been interpreted by the Bombay High Court in the case of Pand'U’ 
rangrao y. Sheshadashacharya.'^ 

(3) As regards the use of the word " May ” before a verb in 
a section or a portion of it, the same High Court has expressed the view 
in Tulsi v. that in certain cases it is to be taken as conveying 

a mandate although ordinarily it denotes a recommendation or a, 
permission to the court to do a thing if it thinks proper to do so in 
view of the circumstances of the case. One of those cases can be that 
in which a statute directs the doing of a particular thing for the sake 
of justice or the public good. In such a case before the Rangoon High 
Court, Otter J. held that the word “ may ” has the force of “ shall "js 
In the same case Herald Ag. C. J. put the same proposition in a> 
negative form when he ruled that “In enactments which cohfer powers 
and particularly in enactments which confer powers on public authori* 
ties the language of mere permission may not preclude the existence of 
a duty.”'^® Conversely the Lahore High Court has held in Qwdit 
Singh v. Committee of Management, Gurudwara'''^ that the use of 
the word “shah” does not necessarily mean that the provision in 
which it occurs is of an imperative nature. 


72. I. L. R. 10 Lah. 165. 

73. 46 Bom. L, E. 711. 

74. A. I. R. 1927 Bom. 299. The Calcutta High Court has ruled ia District 
Board, Khulna v. Jogtsh Chandra (A. I. E. 1943 Cal. 447, 449) that the word 
‘May’ oaa have the sense of ‘must.* For this ruling it relied on the English 
ruling in Kichols v. Baker { 1890) 44 Ch. H. 262. 

75. Government of Burma v. Municipal Corporation of Rangoon ( A. I. B. 
1930 Rang. 297, 306 F. B.) in which Rex v. Barloxu (2 Salk. 649 ) and Macdougall v. 
Paterson ( U C. B, 765 ) were referred to, 

76. Op. cit, p. 300. 

77. A. I. R. 1 94 Lah. 286, 267. See also Mahomed JMitiyar v. Khana (A, I. K. 
1941 Lah. 310, 311). 



( i ) The terms “ Other law ” or “ Other laws ” occur very often 
in Indian enactments. Ordinarily it must mean “ any law or laws other 
than that contained in the enactment under consideration." Still a 
question was raised in the ease of Bhim Raj v. Mania Sethani^^ 
whether the term other laws” did not refer to the Code itself in which 
it occurred and the court agreeably to the above view held that “ it 
would be contrary to all the known canons of the construction of statutes 
that X ..X ..X ..X...X words referring to “ other laws” should be taken 
to refer to the Code itself.” 

( 5) For the rulings as to the interpretation of the verb 
“Includes” sea the Commentary on Explanation I to S. 2 {6). 

3. Save as otherwise expressly provided in this Act, 
Savin<Ts i^othing in sections 17, 31, 32, 83, 34 38, 39, 
40, 41, 42, 43, 44, 45, 52, 53 and S5* shall affect 
the debts and liabilities of a debtor falling under the 
following heads, namely : — 

(i) any revenue or tax payable to Government or 
any other sum doe to it by way of loan or 
otherwise, 

(ii) any tax payable to a local authority or any other 
sum payable to such authority by way of loan or 
otherwise, 

(ui) any liability iu respect of any sum due to any 
co-operative society, 

(iv) any liability in respect of any sum advanced after 
1st January 1939 solely for the purpose of financ- 
ing of crops ; 


78. A. I. R. 1935 Pat. 243. 

• The figure “ 55 ” was substituted for figure " 54 " by S. 3 ( f ) of Bom Ae* 



t Provided that in relation to a Board established 
after the mmmencement of the Bomhay Agricultural 

Bom. VIII of 1945. ( A.mindment ) Act, 

1945, this clause shall be construed 

as if for the figures, letters and word “ 1st Janmnry 
1939 *’ the words ‘‘ the date of establishment of the 
Board concerned," were substituted. 


(v) any liability under a decree or order for mainte- 
nance passed by a competent Court and 

% {vi) any liahtUty in respect of any swm due to any 
scheduled bank. 


Explanation “ Tax ” means any toll, rate, cess, fee 
or other impost leviable by Government or any local 
authority. 


COMMENTARY 


This section limits the applicability of the sections mentioned 
therein to the debts and liabilities of a debtor other than those specified 
in clauses (i) to (vi). 

The topics dealt with in the said sections are as follows • 

S. 17— Application for adjustment of debts. 

„ 31— Service of notice to submit statement of debts, 

„ 32 — Voidness of claims relating to the debts in respect of which 
no application for adjustment or for recording a settlement 
has been made or if one was made was withdrawn or claims 
with respect to which a creditor had failed to comply with 
the requirements of S. 31. 

33 — Duties of parties to attend, etc. 

„ 34! —Board's powei to summon any persmu 

„ 3 i— Taking of Accounts. 

t This proviso was added by S. 3 ( ii ) of the said Act. 

t This elaaso was added hy 8, 3 { *») the said Act. , . , , 



S. 39~"SsaTainatiioa of craditor and dobtor, 

„ 40— 33 ard’s duty to iaquira into the history and merits of the 
case. 

„ 4 . 1 — Board’s power to dispense with the inquiry in certain cases. 

„ 42— Mode of taking accounts. ' 

„ 43— Board’s power to make a presumption against a creditor 
who does not produce account-books. 

„ 44— Board’s power to make up accounts on charging rent in 

lieu of profits in certain circumstances. 

„ 45' — ^Board’s power to declare a sale to be in the nature of a 
mortgage in certain circumstances. 

„ 52 — Scaling down of debts. 

53 _jq-jjQ_j.Qeoverability of the amount of debts in exces of 
those to which they are scaled down. 

55 — Award embodying a scheme framed by a Board in pur- 
suance of the provisions of that section as modified by 
Bom. Act II of 1946. 

Whatever the implication of the particular words used in those 
sections, they by virtue of this saving-clause are to be construed as not 
applicable to the debts and liabilities mentioned in the six clauses, (^) 
to ( vi ), of this section. But to this general proposition there is again 
the exception that if it is otherwise expressly provided in any of the 
sections of this Act, then the provisions of that section should be held 
applicable to the said debts and liabilities, notwithstanding this saving- 

clause* 

The propriety of excluding the debts due to Government, local 
authorities and co-operative societies was much criticised in the Legis- 
lative Assembly when this saving-clause was put to the Assembly for 
being passed but the Finance Minister who piloted the Bill opposed the 
amendments that had been proposed by some non- official members in 
connection therewith and the clauses in this section as it originally stood 
were ultimately passed. The Minutes of the Debates relating to the 
discussion, though not useful fof the purpose of interpretation may at 
least be found instructive. They will be found at pp. ,1^6-1308. of the 



Legislative A ssemhly Debates, 1939, Vol. VII. To the said five one 
more in favour of scheduled banks has been added by clause (y?.). 

Glaase (i) would include not only arrears of assessment whether 
payable for the current or any previous years but also those of land- 
improvement loans, loans advanced for irrigation purposes, &c. 

Clause ( n ) would, in the case of rural areas, extend to arrears of 
local-fund cess, Yillage-Panchayat cess, and sanitary cess, if any, due 
to Local Boards, and in the ease of urban areas, to those of house-tax, 
sanitary, cess, halalkhore cess, &c. due to Municipalities in connection 
with house-property in such areas, besides local fund cess, etc,, due to 
Local Boards in cosanection with agricultural lands. 

Clause ( Hi ) is so worded that it would be immaterial what is the 
purpose for which the co-operative society, to which the debtor is 
indebted, was founded, what is the limit of its operation and whether 
its liability is limited or unlimited. 

Clause (iv) relates to a special class of debts distinguished by the 
purpose for which they were incurred. The financing of crops as defin- 
ed in S. 2 (7) is a legitimate purpose for which an agriculturist is 
required to incur short-term debts. The legislature had put down the 
definite date 1st January 1939 in this clause under an expectation that 
the Act would come into operation during the course of the financial 
year 1939-40. As a matter of fact it was put into operation even in a 
few selected areas from 1st January 1942 and this clause was not 
amended by the Amending Act of 1941, The result was that all the 
loans for the financing of crops taken from 1st January 1939 to 31st 
December 1941 remained exempt from the operation of the sections 
mentioned in B. 3. 

This clause was amended by Bom. Act VIII of 1945 but only in 
its operation in the areas for which Boards were established after its 
passing. Its effect is that the creditors who may have advanced loans 
to the deStors applying for adjustment to such Boards will be entitled 
to claim the benefit of this clausa only so far as the loans advanced after 
2ist April 1945 are concerned. , 



Clame (t?) seems to coataia a very salutary provision. It excludes 
from the operation of the sections mentioned, the liability of a debtor 
arising out of a decree or order of a civil or criminal court for the 
maintenance of any person, who must presumably be a widow or 
a minor or a disabled parson or a deserted wife, whom the debtor was 
bound to maintain out of the income of the property in his hands. 
Such debts cannot justifiably be cut off under the provisions of the Act 
especially when a competent court has gone into the question of their 
legality. 

Clause ('yj)~This clausa has been added by the Amending Act of 
1945 with a view to extend the same privileged position to the schedu- 
led banks having dealings with agriculturists, as the other creditors 
mentioned in the preceding clauses. 

Explanation Whatever the ordinary, or dictionary or popular, 
meaning of the word “Tax'’ may be, for the purpose of this section 
it must, by virtue of this explanation, be interpreted to mean any toll, 
rate, cess, fee or other impost leviable by Government or by any local 
authority such as a Local Board or a Municipality or a Village Pan- 
chayat. 

It should be particularly noted that SS, 23 to 25 relating to the 
necessity to get seitlements recorded by competent Boards are not 
among the sections from whose operation the said debts and liabilities 
are exempted. 

General Rule of Ccnstruction of a Saving-Clause in a statute — 
A saving-clause in a statute cannot be made use of to extend the scope 
of the prohibition contained in the main or enacting clause because it is 
possible that such a clausa may have been added as a matter of abun- 
dant caution! Such exceptions must even generally be construed 
strictly. 2 


1. Province of Punjab v. Brndat Singh (A. I, E. 1942 p. C. 38, 42). 

2. Madho Singh r. James Skmner ( A. 1. B. 1942 Lah. 243, 248 ). 



CHAPTER II 

CONSTITUTION AND POWERS OF A DEBT ADJUSTMENT 
BOARD AND THE POWEES OF THE COURT IN APPEAL, 


Constitutioa of' the Board. 


(1) Tha Provincial Government may, by notifica- 
tion in the Gazette, establish a 

Debt At ljustment Board. Such Board 
may be established for any local area or for any class of 
debtors in any local area. 


(2i A notification under sub section {1) shall also be 
published in the local area concerned in the regional 
language of that area and iu such other manner as may be 
prescribed. 


(3) («) The Board shall consist of-— 

(«; one person who holds or has held office under 
the Crown in India, ov'^who has been practising 
as a leg il practitioner for such period as may be 

(5) a body or association of persons, or 
(c; persons not less than three and not more 
than five in number. 

{ii) Where the B )ard consists of more than one 
person, one of such persons shall be a chairman 
and another a vice-chairman. 

(ia; Persons constituting a Board shall have such 
qualifications as may be prescribed and shall 
* be appointed by the Provincial Government. 

•The words ia italics in this sub-olaase were added by S. 4 of Bom. Aot VIII 



(4) Where the Boird consists of fire members the 
quorum shall be three, and where the B jard consists of 
four or three members, the quorum shall be two. 

(5) Where the chairman and other members of the 

Board are unable to come to a unanimous agreement, the 
opinion of the majority shall prevail. \\ here the Board is , 

equally divided, the chairman shall have a casting vote. | 

(6) During the absence of the chairman from any 

meeting of the Board the vice-chairman shall act as 
chairman. During the absence of both the chairman and ; 

vice-chairman from any meeting of the Board, any member j 

elected by the members present shall act as chairman. The 
First Class Subordinate Judge, within the local limits of 
whose special jurisdiction the Board is established, shall 
also nominate one of the members of the Board to act as I 
chairman iu the absence of both the chairman and the vice- ! 
chairman and on the failure of the members to electa j 
chairman. The vice-chairman or the member who is so ; 
elected or nominated as chairman sliall, while so acting, 
have the same powers as the chairman. 

(7) When the Board consists of only one officer or 
individual, the Provincial Government may appoint, in the 
manner prescribed, such number of assessors not exceeding 
four as it thinks fit, to assist the Board in any proceeding 
before it under this Act. In making the award the Board 
shall take into consideration the opinions of such assessors, 

(8) No member of the Board who has directly or 
indirectly, by himself or his partner, any share or interest 
in any transaction in any proceedings before the Board 
shall act as a member of the Board in respect of such 


UOMMENTARY 


Heading of the Chapter :-~A:s worded, this heading conveys the 
idea that this ch iptor coa' ains all that, the Act was intended to enact 
in the matters of the Oonsoitution and Powers of a Debt Adjustment 
Board and of the Powers of the Court in Appeal. As a matter of fact 
it is so only with respect to the constitution of the D. A Boturds and 
their powers of such a general nature as would be useful in all the 
prosaedings before them and those of the Courts in appeal and certain 
incidental matters concerning appeals. 

The sections comprised therein can be grouped together in view 
of their contents as follo ws 

S3. 4-5 Appointment and Removal of the Board and any of its 
members when more than one. 

„ 6-7 Powers of the Board and Procedure before it. 

S, 8 Judicial nature of the proceedings before it. 

S3. 9-14 Appeals from the awards and decisions of the Board and 
ineidontui matters. 

S. 15 Administrative control over the Board. 

,, 16 Board’s power to enlarge time. 

As for the use that can be legitimately made of the headings of 
chapters or groups of sections while interpreting the sections under 
them see the case-law discussed under the heading Heading of o 
Chapter as an aid to interpretation in the Commentary on S, 1 supra* 

A reference to the Subject-Index appended at the end will show 
what specific powers the Boards and the Courts have under this Act 
with respect to the numerous questions which are likely- to crop up in 
the course of the exercise of the jurisdiction conferred on them by it. 

Scope of the section and its marginal note This section is 
sub-divided into 8 parts or sub-sections, each of which deals with a 
separate topic connected with the constitution of the D. A Boards^ 
which is the subject-matter of the section as a whole according to the 
margimil note “ Constitution of the 5oard”, This note is comprehensivsi 



enough. As for the case-law on the point of Mari^inal r,ote as an aid 
the interpretation of the sections to which there arc cppeado-J see the 
Commentary on S. 1 under that heading. 

(/);— This sufeectioa confers on the Provincial 
Government power to establish D. A, Boards as well for any class of 
debtors in any local areas as for any local areas as a whole. Such classes 
would, for instance, be the Bhils of the Panch :da!i.ils and \\ o3t Khan- 
desh Districts, the weavers of the ICheda district, etc. 

Owing to the use of the permissive expression “may establish” 
used in this subsection, it would naturally be supposed that the 
Provincial Government may as well not use the discretion to appoint 
such Boards vested in it by this sub-section. But it must be borne in 
mind that this is a discretionary power conferred on it “ for the public 
good” within the meaning of the ruling of Otter J. in the case of the 
Government of Burma v. Municipal Oorpnration of Rangoon^ and 
that therefore the word may here has the force of shoM. Herald Ag. 
C. J. who presided over the Full Bmeh which decided the said ca^ 
has put the same view in the negrtiva form thus:-“In enactments 
which confer powers on public authorities, the language of more per- 
mission may not preclude the existence of a duty '2 supported it 
by the ruling in the Bishop of Oxford's case.^ The purport of the 
ruling of the Bombay High Court in Tulsi v. Omhm-i: is also ihe same 
as the dictum of Otter J. above-mentioned since it is to the effect that 
in certain cases the word may is to be taken as m indatory. It must tliere- 
fore be understood that the legislature has casta duty on the Provincial 
Government to establish D. A. Boards for local areas or for any class 
of debtors in any local areas and that it has left it to i’s discretion to 
select the local areas and classes of debtors in any local .areas which it 
may consider suitable for the establishment of such Boards. But even 
there once it decides to make the appointment of such a Board it must 
follow the procedure laid down in this sub-section which is that the 

2. Op. Cit. p. 300, 

4. A. I. B. 1927 Bom. 299, 



appointment should be made by a notification published in the Official 
Gazette, which is the Bomhay Government Gazette, and that laid 
down in sub-section ( 2 ), which is explained below, 

Sa&'seciion (S) This sub-section further requires that such a 
notification should be published in the regional language of the 
local area concerned i, e, in the language generally spoken by the 
inhabitants of that area and in such other manner as may be 
‘‘prescribed” which means “prescribed by rules'’ as the word is defined 
in S. 2 (9 ). The ruling-making power is conferred by S. 83. 

Sioh-section {3) : — This section lays down in clause (i) in how many 
alternate ways a D. A. Board can be constituted. They consist of the 
appointment of: — 

( 1 ) one person only who is or has ever been a Government servant 
or who has been practising as a legal practitioner for such 
period as may be fixed by a rule made in this behalf; 

(2) a body or association of persons ; 

( 3 ) not less than three and not more than five persons. 

It further provides in clause (ii) that in the third case one of 
the members shall be a chairman and another a vice-chairman. 

Clause (Hi) provides that the Provincial Government shall have 
the power to establish the Boards and that in the matter of the 
selection of the persons necessary for their establishment it shall be 
guided by the rules defining the qualifications deemed to be necessary, 
framed by itself. 

The Puiles framed by Government of Bombay on this point wiE be 
found in the relevant Appendix. 

Subsection (4):— This suhseetion provides for the contingency 
that where there are three to five members of a Board, all ol them 
may not Ue present at every sitting thereofi . In order that the Board’s 
work may not bo impeded thereby, it provides that when it consists of 
.five members the quorum^ .fee.;, the- minimum number of member* 



required for proceediug with its work, shall be three aud that when it 
consists of four or three members, that number shall be two. 

This sub-sectiou cannot apply to the Boards constituted as provided 
for inS. 4 {S) (i) (a) and (6), because in the case of a body or association 
of persons selected to constitute a Board it cannot be said that the Board 
constituted of any of them consists of five, four or three “ members” 
which means individual members. 

Suh-section (5 ) This sub-section provides for the contingency in 
which there are three or more than three but not more than five indivi- 
dual members of a Board and all of them cannot agree on any point 
arising for decision before them. The provision is that if in such a case 
the m yority of vie ws is on one side, the decision of the Board shall be 
given on that side and that when the members are equally divided, as 
might happen when there are four members, the clxairman shall have 
a casting vote, obviously in addition to his usual vote and the decision 
of the Board shall be given on that side on which he prefers to give 
his additional vote. 

Sub-section (5) This sub-section contemplates the possibility of 
the chairman of a Board being absent from any of its meetings and 
provides that ( 1 ) if the chairman is absent but the vice-chairman is 
present, he shall exercise the powers of the chairman ; (2) if both are 
absent, the members present shall themselves elect one of themselves 
as the chairman for the meeting and he shall exercise those powers; (3) 
if beth are absent and the members present fail to elect a obitirTuan 
from amongst themselves, the F. C. Subordinate Judge, within the 
local limits of whose special jurisdiction the Board may have been 
established, is authorised to nominate one of the members as the 
chairman and that member would then exercise those powers. In view 
of the transfer of control over the Boards to the District Judges by the 
amended S 15 this sub-section should have been amended but it is not, 

From the facts that the F, C. Subordinate Judge of the district 
■would be at its headquarters and that most of the Boards would be 
established in rural areas, it appears that when the third contingency 
arises, his nomination would nohmeh the members present at a meeting 



insufficient time to enable them to coritmue that meetmg after Ms 
nomination reaches them. Therefore if the chairman and vice chairman 
are absent from any one meeting and the members present cannot 
agree amongst themselves as to the election of any of them as the 
chairman for the meetmg they would be well-advised to agree to 
adjourn the meeting to a date on which the chairman or the vice-chair- 
man can attend it rather than make a report to the F.C. Subordinate 
Judge and ask him to nominate a chairman or to ask the parties to go 
and move him for that purpose, unless the period of absence is likely 
to be a long one. 

Sub-section (7)r— This sub-section contains a very revolutionary 
provision so far as the method of civil administration in this Px-ovince 
is concerned. The Judges of the High Court and those of the Sessions 
Courts in some districts try certain criminal eases with the help of 
jurors appointed under the Criminal Frocfdure Code, iSiS. The 
Judges of the Sessions Courts in the same districts try other criminal 
cases and those in the others try all with the help of assessors appointed 
under the same Code. No Judge at any place in the Province 
engined in the exercise of civil jurisdiction is ever required to try a 
a case with the help of jurors or assessors. S. 4 (5) ( t ) ( a ) provides 
that a sirgle individual, who has been holding or has held an office 
under the Crown in India or who may have been a legal practitioner 
of some, say 5 to 10, years’ standing may be appointed to exercise 
exclusively the powers of a Board and this sub-section provides that 
when the Board consists of only one officer or individual “the Provin- 
cial Government may appoint in the manner prescribed such number 
of assessors, not exceeding four, as it thinks fit, to assist the Board in 
any proceeding before it under this Act and that in making the sward 
( therein ) the Board shaE take into consideration the opinions of such 
assessor?. The language of the sub-section is apparently of a permissive 
character and therefore the Provincial Government may or may not take 
advantage of the power thus conferred. There is however room for 
the appEcation of the dictum of Otter J. in the case of the Government 
of Burma v. Municipal Corporation of Rangoon^ that the word nmy 

a, A, 1. K. 183® Bang. 287, 806 F. B. 



has, in soma cases, the force of s/ia2^. It is of course a mere matter 
ol opinion. Whatever construction may he put upon it there is a further 
limitation in this sub-section that the appointment of assessors ma}- be ' 
made for assisting a Board, not in all cases but in some spocilicd case j' 

or cases coming before it. It must also be noted that the Provincial I 

Government is left free to fix upon the number of assessors to be ! 
appointed for any particular ease or eases subject to ainrsimum of four. 

It should lastly be noted that the Provincial Government constituted 
under S. 93 of the Government of India Act, 1035 did not appoint 
any assessors for assisting the Boards appointed in 1912 and 1945. It is 
to be seen whether the Congress Government now in ofEce appoints 
any when it extends the Act to the Province as a whole, which it is its 
declared policy to do. 

Powers of the One-man Board — Although such a Board may be 
given assessors to assist it in the disposal of any particuler eases, it is 
not necessary for it to take their opinions even in such cases while 
passing any other order except that relating to the making of an award. 
That in other eases it would have the power to make even an award 
without consulting anybody, goes therefore without saying. 

Snh-section (5) This subsection introduces a partial cl isqualifica* 
tion of the members of a Board in connection with certain proceedings 
before it. It would coma into operation if in any of such proceedings 
there is involved a transaction between the parties to them in which 
a member of the Board has a share or interest, whether directly 
or indirectly, either by himself or by his partner in business. The 
kind of disqualification which such a share or interest w'ould bring 
about is that the member concerned cannot act as a member of the 
Board in respect of such proceedings. 

Period of appointment of the Board;— This section does not 
mention the period for which the appointment of the Board is to be 
made. Therefore unless the order of appointment contains any definite 
period for its duration, it must he deemed to be perpetual subject to 
the provisions of S, 5 ( J? ). The ease of a resignation is quite different, 
if a Government official duly qul^ed is a^pomteii to discharge the 


functions of a Board lie cannot obviously resign tbe appointment 
without the previous permission of the Provincial Government but 
non-officials would be free to resign their appointments at any time. 
Their appointments would therefore terminate from the date of 
acceptance of their resignations. 


6. (1) Notwithstanding anything contained in sec- 

Eemovai of Board Provincial Government may, 

or member. after due enquiry at any time, by notifica- 
tion in the 

(a) dissolve any Board and establish in its place a 
fresh Board ; or 

(5) remove all or any of the members of a Board and 


appoint in their place new members. 


(2) The dissolution of a Board or the occurrence of 
any vacancy on the Board through death, resignation or 
removal of its members under sub-section { 1 ) shall not in 
any way affect the validity of any proceedings pending 
before the Board and the said proceedings shall be 
continued before the said Board or before any other Board 
established in place of the said Board, as the case may 
be, as if there has been no dissolution of the Board or the 
occurrence of any such vacancy. 

(3) Save as otherwise provided in this Act, the 
proceedings pending before any Board which has been 
dissolved under sub-section (f) and in place of which no 
other Board has been established shall be deemed to be 
civil proceedings within the meaning of section 14 of the 
Indian JAmitation Act, 1908^ and the provisions of the said 
section shall, so far as may be, apply to the computation 

of the period of limitation in regard to any suit or applica- 

10 



tion which may be iastituted in any civil court to enforce 
any claim which was the subject-matter of the proceedings 
pending before the Board so dissolved. 

COMMENTAKY 

Scope of the s«c^ie>w Although the mxr,nad note to this section 
says that it relates to the “■Removal of B >,ird or mjniber” the contents 
of the section show that that is the subject-matter of sub-section ( /) 
of the section only and that the other two sub-sections thereof provide 
for the situation arising not only out of the operation of subsection (i) 
but also out of natural causes, or an action on the part of any of the 
members. The said note is not therefore sufficiently comprehensive. 
As for the legitimate use that can be made of a marginal note or a 
side-note see the Commentary at pp. 17-20 supra, 

Suh-section (7) :— -This sub-section empowers the Provincial 
Government ( t) to dissolve a Board and establish a new one in its 
place and (6) to remove all or any of the members of a Board and 
appoint new ones in their pkce. 

The manner prescribed by this sub-section for such dissolution or 
removal is by way of a notification published in the Official Gazette. 

This sub-section further provides that before the Government takes 
such a serious step it must make a due inquiry. What is me ant by a 
due inquiry is not stated anywhere and therefore that will have to be 
determined by the Government -when a case for an inquiry under this 
suh-saction arises. It can however be presumed that the enquiry would 
be made according to the principles of natural justice, i. e. to say, a 
definite . charge would have to be framed and communicated to the 
person concerned, it would have to be proved before a quasi-judicial 
tribunal specially appointed for that purpose, the defence of the person 
concerned would have to be ascertained and he would have to be 
given an opportunity to oross-eiamine the witnesses examined in support 
of that charge and to examine his own witnesses, if any, in rebuttal of 
the charge, before it is decided to- fake action under this sub-section. 
It 'Miidso not stated in thq^^^ 'shfe^^^tic® what acts of commission or 
OTO^on on the tf a any of its members would be 



considarad sufficient to justify the holding ot an enquiry iliiUOi 
There is also no rule on that point amongst the Euies framed so far 
imder S. S3. 

Suh-section (^):— This sub-section ensures continuity heing 
maint lined in the proceedings before a Board against which or against 
any of who-.e members action is taken under sub-section (i) or before 
changes in whose constitution take place by reason of the death or 
resignation of any of its members. It provides that in spite of such 
changes taking place in its constitution the validity of the proceedings 
so far held before the Board shall remain unaffected and that the 
re-constituted Board shill be entitled to continue such proceedings 
further as if no such disturbing factors had come into being. 

SvJ}-s&ction {S') :~lxi the case cf the above nature so far as it 
concerns a whole Board is might happen that the Provincial Govern- 
ment may decide not to appoint another Board in place of the dissolved 
one. If it so decides it would he a question for consideration what 
are going to he the consequences of such decision on the rights of the 
parties. The legislature has assumed that in such a case the proceed- 
ings before the Board would come to an end and the parties whose 
rights are affected by such an event would resort to the ordinary civil 
courts for their enforcement. When they do so a question would 
arise as to whether the period occupied in the proceedings before the 
Board should or should not be excluded while computing the periods 
of limitation prescribed by the Indian Limitation Act, 1908 for the 
enforcement of such rights. In order to clear that doubt this 
sub-section provides that the proceedings before the Board which may 
have been dissolved and in place of which no fresh one may have been 
established “shall be deemed to be civil proceedings within the 
meaning of S. 14 of the said Act.” This provision too would net by 
itself suffice because the words in sub-sections {!) and (3) of that section 

are “ the plaintiff has been prosecuting with due diligence 

another civil proceeding whether in a Court of first instance or in a 

Court of appeal " and for holding a Board to be “a Court of first 

instance” thtre is no other section in this Act. On the contrary 
consideration of the wordfr^ of numerous sections such as SS, 



tion wMoh may be instituted iu any civil court to enforce 
any claim which was the subject-matter of ihe proceedings 
pending before the Board so dissolved. 

COMMENTARY 

Scops of the seciioTi:— Although the rair,dQd note to this section 
says that it relates to the ‘^Removal of B>.ird or member” the contents 
of the section show that that is the subject-matter of sub-section ( t ) 
of the section only and that the other two sub-sections thereof provide 
for the situation arising not only out of the operation of sub- section (i) 
but also out of natural causes, or an action on the part of any of the 
members. The said note is not therefore sufficiently comprehensive. 
As for the legitimate use that can be made of a marginal note or a 
sidemote see the Commentary at pp. 17-20 supra. 

Sub-section (/):— This sub-section empowers the Provincial 
Government ( * ) to dissolve a Board and establish a new one in its 
place and (6) to remove all or any of the members of a Board and 
appoint new ones in their place. 

The manner prescribed by this sub-section for such dissolution or 
removal is by way of a notification published in the Offi-cial Gazette. 

This sub-section further provides that before the Government takes 
such a serious step it must make a due inquiry. What is meant by a 
due inquiry is not stated anywhere and therefore that will have to be 
determined by the Government when a case for an inquiry under this 
sub-section arises. It can however be presumed that the enquiry would 
be made according to the principles of natural justice, i. e. to say, a 
definite charge would have to be framed and communicated to the 
person concerned, it would have to be proved before a quasi-judicial 
tribunal specially appointed for that purpose, the defence of the person 
concerned would have to be ascertained and he would have to be 
given an opportunity to cross-examine the witnesses examined in support 
of that charge and to examine his bwri’ witnesses, if any, in rebuttal of 
the charge, before it is decided felfeike action under this sub-section. 
It'-K also not stated in the is|dd'«^-Becition what acts of commission or 
on the* !|>art of ; wy hf its membte^ be 


considered siiffioient , to Justify the holding ,, of ::an enquiry under- it* 
There is also ;eo mile on that point amongst, the Rules framed -so fiir, 
under S* ,S3. „ 

Sub-^^seei'ion (f ),:— This sub-section , ensures continuity being 
mamt-dned in .the proceedings before a Board against which oi: against 
any of who*e ruembers' action is taken under sub-section ( 1 ) or before 
changes in whose constitution take place by reason of the death or 
resignation of any of its' members. ' It provides that in spite of such 
changes taking place in its' constitution the validity of the proceedings 
so far held before the Board shall , remain unaffected and that the 
re-constituted Board shall be entitled to continue such proceedings 
further as if no such disturbing factors had come into being. 

Suh'-section (3):— In the case cf the above nature so far as it 
concerns a whole Board it might happen that the Provincial Govern- 
ment m ly decide not to appoint another Board in place of the dissolved 
one. If it so decides it v/ould be a question for consideration what 
are going to be the consequences of such decision on the rights of the 
parties. The legislature has assumed that in such a case the proceed- 
ings before the Board would come to an end and the parties whose 
rights are aftected by such an event would resort to the ordinary civil 
courts for their enforcement. When they do so a question would 
arise as to whether the period occupied in the proceedings before the 
Board should or should not be excluded while computing the periods 
of limitation prescribed by the Indian Limitation Act^ 1908 for the 
enforcement of such rights. In order to clear that doubt this 
sub-section provides that the proceedings before the Board which may 
have been dissolved and in place of which no fresh one may have been 
establkhed ** shall be deemed to be civil proceedings within the 
meaning of S. 14 of tbe said This provision too would not by 

itself suffice because the w'ords in sub-sections (i) and (3) of that section 

the plaintiff has been prosecuting with due diligence 

another civil proceeding whether in a Court of first instance or in a 
Court of appeal and for holding a Board to be Court of first 

instance there is no other section in this Act. On the contrary a 
consideration of the wording of numerous sections such as SS* 2 (S) 



and (4), 9, 15, 37, 58, 61, 6% 66, 68 (7) and (g), 69, 73,75 and 76 
leaves no doubt as to a Board under this Act being intended to be 
treated as a special tribunal and not an ordinary Civil Court. S» 74 of 
this Act too is not likely to be serviceable for that purpose because 
it is so worded as to be made use of in the case of proceedings before 
a Board whereas we are here considerir^ a ease arising out of the 
abolition of a Board. Moreover it is doubtful whether . in a case like 
that, a Board, assuming it to be “ a Court,” can be deemed to have 
been “unable from defect of jurisdiction or other cause of a like 
nature” to entertain a suit or application. This sub-section therefore 
further provides specifically that the provisions of S. 14 of the 
Indian Limitation Acf, 1908^ shall, so for as may be, apply to the 
computation of the period of limitation in regard to any suit or 
application which may be instituted in any civil court to enforce a 
claim which was the subject-matter of a proceeding before a Board 
which has been dissolved. This provision shows the anxiety on the 
part of the legislature to prevent any injury occurring to the rights 
already acquired by persons residing in an area in which for some 
reason or another the new machinery set up by this Act foils. 

6. (1) Subject to the provisions of this Act, the 
Board shall have full power to decide all questions, 
whether of title or priority or of any 
d^(te au queTtiona mature whatsoever, and whether in- 

ariaing on adjuat- yolving matters of law or fact, which 

meat of debta. ’ 

may arise in any case within the 

1. The relevant portions of the said section are as follows • 

14 (1) In computing the period of limitation for any suit the time during 
which the plaintiff has been prosecuting with due diligence another civil 
proceeding, whether in a Court of first instance or in a Court of appeal against 
the defendant, shall he excluded, where the proceeding is founded upon the 
same cause of action and is prosecuted in good faith in a Court, which, from 
defect of jurisdiction or other cause of a like nature, is unahle to entertain it,” 
Suh'section (i#) of that section wMch ii intended to apply to the case of an 
applicant is also’ similarly worded except that the word application ” is 
suh^ituted for the word suit/** the applicant ” for the word plaintiff” 

•Hi so on. ^ ' ' 



cognizance of the Board or which the Board may deem 
it expedient or necessary to decide for the purpose of 
doing complete justice or making a complete adjustment 
of debts in any such case. 

( 2 ) Subject to the provisions of this Act and not- 
withstanding anything contained in any other law for the 
time being in force, every such decision shall be final and 
binding for all purposes on all the parties and all other 
persons claiming through or under such persons who are 
parties to the proceedings in which such decision is given, 

COMMENTARY 

Scope of the section ^-Thia section is intended to empower the 
Boards appointed under this Act to decide and decide finally all 
questions, whether of substantive or adjective law or of fact, that arise 
in the course of the proceedings before them or which they in the 
exercise of their discretion deem it expedient or necessary to decide in 
order to do complete justice or to make a complete adjustment of 
debts in any such proceedings. It has been sub-divided into two 
sub-sections. 

Sub-section (J?):— Sub-section (’2; thereout gives such power to 
the Boards in the widest possible terms so as to cover all questions of 
law or fact which may arise in the course of the proceedings before 
them, and all, whether so arising or not, which they in their discretion 
consider it expedient or necessary for them to decide, keeping in view 
the fact that it is their duty to do complete justice to the parties before 
them and to make a complete adjustment of the debts of the debtors 
within their jurisdiction, unhampered by petty quibblings. This power 
IS however “ subject to the provMons of this Act.” Hence if the pro- 
visions of any other section or a part of a section of this Act expressly 
prohibits the decision of any particular questions by them or which 
confer the power of deciding particular questions on a Judge of a civil 
court, the ^ards cannot decide them even though they maybe arising 
in any proceedii^ before liiem* • , - 



Whila exercisii^ this wide discretionary power the Board should 
bear in mind that it is an established rule of law that a discretionary 
power given by a statute must be exercised in strict conformity with 
private rightsi and that the courts would be entitled to see that the 
discretion vested in them is exercised in a proper manner.^ 

It should also be borne in mind that there is a distinction between 
a discretion and a duty anl that therefore whereas it would be 
absolutely necessary to do an act, to do which the law Inis east a duty, 
it is option >1 whether to do a discretionary act or not. This is the gist 
of the ruling of the Privy Council in Maqhul Ahmad v. Omkar Pratap.^ 
According to it when an act gives a statutory discretion, there can be 
implied in the court, even outside the limits of the Act, a general 
discretion to dispense with its provisions. When the question therefore 
is one of la v or usage having the force of law and is not of a simple 
nature the Board would be well-advised to make a reference under 
S. 58 to the Court having jurisdiction to decide the question. 

Suh- section (S ) This sub-section gives a finality to the decisions 
of the Boards on the questions referred to in sub-section (I) and 
further provides that they shall be binding on the parties to the 
proceedings in which the questions may have arisen and on aU other 
persons claiming through or under them for aU purposes, i. e. to say 
itf the same questions were to arise in the same or another proceeding 
before the same Board, or in another proceeding before any other 
Board or in the course of a suit or proceeding before any ordinary 
court, the decisions of the Board on those questions would operate 
as res judicata within the meaning of S. 1 1 of the Civil Procedure 
Code, 1908. This finality and this binding character of their 
decisions, though given “notwithstanding anything contained in any 
other law for the time being in force ', are nevertheless ‘-subject to 
the provisions of this Act”. Hence if there is a conflict between the 
provisions of this sub-section and those- of any other section or part 

1. A. B, Mw>la V. Commissioner for the Port of Rangoon (A. -I. E. 1931 
Bang. 96), 

;l: - ‘2, - Baj V, (A, t,-B, 1930 Lah. 781^ 786 

t A. L B, 1936 P: C, 85, 88, 


of this A.ct, the latter must prevail over the former. Thus for instance 
S. 9 C-^) provides that an appeal shall lie under certain decisions of 
the Board, As against that it cannot be argued that this sub-section 
has declared the decisions of the Board to be final but the said specific 
provision should be construed as an exception to the general rule laid 
down in this sub-section, as was ruled, for instance, in the eases of 
Mahoined Sabuddin v. Emperor and 87ipad v. TuljamanraoA 

Ejusdem generis rude and its ajjpJicaiiow :— This sub-section 
only gives effect to the well-established rule of interpretation known 
as the ejusdiin generis rule, which though originally an English 
common law rule based on the dictum of Komilly M. K, in Pretty v. 
SoUy^, has been admitted by the Indian High Courts as binding on 
the Indian courts also.® As regards the application and significance 
of this rule Sir John Beaumont, the late learned Chief Justice of 
Bombay, made soma remarkable observations in his judgment in 
Qommiss'ioner of Tticomedax v. Paxmidasd His Eoidship said • 
“The so-called ejasdem generis rule, which, I cannot help thinking, 
is sometimes misapplied, is merely a rule of construction. When you 
have general words following particular words the general words are 
limited to things which are yusdem generis with the particular words. 
But that rule being one of construction should never be invoked when 
its application appears to defeat the general intent of the instrument to 
be construed.” It has been similarly decided by the Madras High 
Court in the case of Kallingal Moosa v. Secretary of Stated that if 
the intention of the legislature is chsx from the words of the statute 

4. A. L B. *936 Cal. 281 ; A. I, E. 1938 Bom, 372. See also Bam Baytd 
SMs Dayal (A. L E, 1939 Nag. 186). 

6. ( 1869 ) 26 Beav. 6U6, 6M^ 

6 SihcmdcifT Slhafir v, Balami (A. I. E. 1926 Bah, 435 )j 3fulji 

Tribhowan v. Dakor Municipcdity ( A. I. E. 1922 Bom. 247 ) ; Bham Makan 
y. Emperor (A. I. B. 1936 Bom. 246, 257). 

7 A. I. E. 1938 Bom* 41, See also MaxwdPs Interpretation of Statutes^ lih 

edn., pp. 288*89; Venkatasubba v. Manager, L, F. Chatram (A, I, K. 1942 Mad. 
462-63 ). As for the application of the rule to a case arising under the Bengal 
Money-lenders Act (Xoi 1940) see Chand v. Pradyumna Kumar (A, I. ii, 

1946 Cal 6. 17 ). , .v ... . 


an occasion for the application of the said rule does not arise. Though 
the case there contemplated ms that of a general provision following a 
particular one, the rule would be applicable even if the reverse is the 
case. Similarly it would be applicable as well to the provisions of the 
above nature in a statute as to those in an instrument, testamentary or 
non-testamentary, because it is a general rule of construction.^ It is 
again as much applicable to the associated words in a sentence as to 
terms and phrases appearing in parts of the some section or in different 
sections of the same chapter of a statme.io It is also applicable when 
two such provisions occur m two different statutes u 

7. ( 1 ) Subject to the provisions of this Act and 
Prooedoie before Board shall have the same 

powers as are vested in civil courts under 
„ the Code of Civil Procedure, 1908 when 

trying a suit and in particular in respect 
of the following matters s — 

( a ) joining any necessary or proper parties ; 

( h ) summoning and enforcing the attendance of any 
person and examining him on oath ; 

( <; ) compelling the production of documents ; 

( d) issuing commissions for the examination of wit- 
nesses; and 

{e) proof of facts by affidavits. 

( 2 ) Subject to the provisions of this Act and any 
rules, the Board may direct any of its members to inspect 
any site or to examine any witnesses on commission. On 
the inspection of such site by the members and examination 
of witnesses on commission, a report shall be made to the 
Board. 

^ c 

‘10, Bhami Natioml Bd^k t, (A, I, E, 1943 LaK |40j 143)* 

Municipal Corporation of Rangoon t. Sdm Willie (A, I. E. 1942 Bang. 70, 72). 

11* Official Liquidators v* Xko<m<d ( A. I, B. 1943 iSini 89, 90 )! 


COMMENTARY 


Sco'^pe of the sec^^o^l:— By this section the legislature invests 
the Board generally with the pownrs of a civil court under the Civil 
Procedure Oode^ /SC*.? when trying a suit, particularly specifies some of 
them and empowers it to direct one of its members to inspect any site 
or to examine a witness on commission. 

Sub-section (1) This sub-section extends to the proceedmgs 
before the Board the provisions in the Civil Procedure Code, 1908 
with respect to the powers of the civil courts when trying a suit 
generally in respect of all the necessary acts, and particularly those 
with respect to the acts mentioned in clauses (a) to (e) thereof, 
subject however, in each case, to the provisions of this Act and any 
rules that may be framed by the Provincial Government in connection 
therewith. 

This is another case of a general provision having been made in 
the Act subject to any particular ones that may exist in other parts 
thereof. The provisions in the Code specifically referred to in this 
subsection are those contained in the following portions thereof, 
namely : — 

(а) Joinder of Parties— Schedule I, Order I. 

(б) (i) Summoning and attendance of witnesses — Schedule I, 
Order XVI, These are to be applied subject to the rules 
made with reference to this subject for which sea the relevant 
Appendix. 

(6) (,ii) Examination of witnesses on oath—Schedule I, Order 
XVIII. 

(c) Compelling the production of documents— Schedule 1, 

Order XIII. ; r. m . 

(d) 'Issuing of commissions for the examination of witnesses— 

Schedule I, Order X^SiVI, Rules 1 td 8* 

'i , , ! 

(e) Proof of acts by affidavits— Schedule I, Order 
' 11 " 


/Stt 5 -sec^io?i C^):~TIiis sub-seotion autliorises the Board to issue 
a cornmission to any o£ its own members (when it consists of more 
than one) to inspect any site or examine any witnesses on commission 
under Rules 1 to 8, or 9 and 10 of Order XX\ I in Schedule 1 to the 
(7. P. Code, ■which have been made applicable by sub-section (-?) ol this 
section, although a court, is not supposed to issue a commission to 
itseE This power too is iiowaver to he exercised subjecu. to the 
provisions of this Act and any rules which may be framed with respect 
thereto. In this connection it should be noted that a member of a 
Board having directly or indirectly a share or interest in any transaction 
under investigation in any proceeding before the Hoard, whether by 
himself or by his partner, is disqualified by B. 4 (8) from acting as a 
member of the Board during the course of such proceeding. 

This sub-section further provides that the ineml ler authorised as 
above to inspect a site or examine a witness on commission shall make 
a report of the work done by him pursuant to the authority given to 
him by the Board. 

8. All proceedings under this Act before the Board 
shall be deemed to be judicial proceedings 
Proceedings for the purposes of sections 193 and 228 

deemed to Ije judi- r 7^7 

cial proceedings, of the IndlCm Penal Com, XLV of IS60; 

COMMENTARY 

Scope of the seciiow t—This section by enacting that all the 
proceedings before the Board imder this Act shall he deemed to he 
judicfol proceedings for the purpose of SS. 198 and 228 of the 
Indian Penal Code, 1860, confers upon the Board the dignity and 
solemnity of a judicial tribunal, which the nature of the functions 
which it has to perform require. S. 193 of the said Code provides 
in its first part for the punishnaent^of any person who “intentionally 
gives &lse evidence in any stage a judicial proceeding or fobricated 
felse ©yidehce for the pur^>c69^liing used in any sts^e of a judicial 


proc3e0dmg/^ /riie maxiiiium- puBishment prescribed for any .of those. 
0 lienees is imprisonment of either ■descriptio.n for a term which may 
extend to se^"e,ii years” and also fine* 

We are.niot . concerned with the ' second part, of the, said section; 
nor wit !:i„ Explanations 1 and '2 out of the three' Explanations thereto* 

Explanation 3 to that sectio.n includes within the,, meaning of 
the terni ,^^'jtidioia] proceeding,” ‘*an. investigation . directed by a 
Court of .Justice according to law”, and conducted, under the aiitho,* 

rity of a. Court of Justice,” *Hhough , that investigation may not 

taka place before a Court of Justice*” There is an illustration also 
below that expkuation. It is:— 'kl, in an inquiry before an officer 
deputed by a Court of Justice to ascertain on the spot the boundaries 
of land, makes on oath a statement which he loiows to be false# As 
this inquiry is a state of a ^ judicial proceeding ” A has given false 
evidence.” According to this explanation read in the light of the 
illustration below it, an inquiry made on the spot by a member of a 
Board appointed under S* 7 (^) of this Act to inspect a site or 
examine a witness on commission in connection with a proceeding 
before it, would be a ^^judicial proceeding ” and any person making, 
during the course of such an enquiry, a false statement on. oath or 
solemn affirmation, knowing it to be false, would be guilty of the 
offence of perjury punishable under the above section. 

The term <Mudge” has been defined in S# 19 of the L P Oode^ 
So has the term Court of Justice” in S. 20 thereof. A judicial 
proceeding” has been nowhere defined in the Code but according 
to Dr. Gour it must mean a proceeding before a judge having 
jurisdiction in the matter.”^ 

Section 228 of the said Code provides for the punishment of any 
person “ wlio intentionally otters any insult or causes any interruption 
to a public servant while such public servant is sitting in any stage of 
a judicial ^proceeding.” The maximum punishment prescribed for 


ly Fefud Law of India Fara, 2055 at pp*. 6*/ 9.-80, 


this offence is simple imprisonment for sis months or a fine of 
Es. 1,000 or both. 

It would be well to draw the attention of those concerned to 
the prudent remarks of Dr. Gour with reference to the use to be 
made of this power. He says^ : — “ It is pointed out that the courts 
should not be unduly sensitiYe about their dignity and convict 
persons for contempt cases in which the insult offered to the court 
is not intentional e, g, where the accused let fall a coarse expression 
and was afterwards contrite or when the offence is technical or of 
a slight and trivial nature and is not calculated to preiudice the fair 
trial. When the court elects to take action it is necessary that it 
should record the stage of judicial proceeding interrupted and the 
evidence that it was intentional. An omission in this respect is not 
curable under S. 537 of the Criminal Procedure Code,” 


Jtrdes for the construction of penal enactments : — It would also 
be helpful and conducive to jusice and fair play for thi se concerned 
to know some of the general rules for the interpretation of all penal 
enaetments, which have by this time been feirly established by judicial 
decisions. They are : — 


(1) All penal enaetments, whether contained in laws specially 
enacted for the purpose of the suppression of crimes or in 
sections of a penal nature in any special piece of legislation 
should, a-. 0 . rale, be vary strictly construed i. e. against the 
Crown a- id in favour of the subject-^ 


(2) All law which puts a restraint of any sort on human activity 
and enterprise must be construed in a reasonable and 
generous spirit.^ 


2. Op. cit. para 2523 at pp. 796-97. 

3. Musamat Kesar v. King Emperor ( 4 Pat. L. J. 74 F. B. ) ; Sitaram 
T* Sukhraj Singh (A. I. B. 1936 OudK. 180); Eathmcd v, Brahmpuri Committee 
(A, I. R. 1935 Nag. 242); Hasan Khan v. Ahmed Ehan (A. I. B. 1935 Pesh. 
30); Emperor v. Kadarhhai (A. I. E. 1927 Bom. 483); Dmatray^\ Emperor 
(A. L B, 1937 Bom. 28); Girjaprasad y. Emperor (A. I. B. 1935 All, 346). 

4. Kartar Singh v. Ladha Singh I. E, 1934 Lab, 777 ) ; Netai Chandra 

T, ikr^or { A, I, Crt ' ' ' ' 




(3) No court of criminal 'justice should ■.dispense with., the 

' statutory ' require oaents of the law m constituting the proof 
necessary to ' establish' a gui!t » ' and the benefit of a. doubt 
must always be given to the accused.® 

(4) The law as, a whole Is always subject . to evasion in,,, the 
sense that there is no obligation not to 'do a; , thing which 

b., „: it has not prohibited.. It is not evading .an Act' to, keep 
'■'.:. /outside itJ . 

■ The last proposition may seem startlmg, especially to laymen® 
It is.'ne'vertheless true. • Although an act ' may be morally ,culpa,blej>' 
the law would not take cognisance of it and punish its doer unless 
it comes within its own lour corners. That does not however mean 
that the law would wink at any breach thereof and therefore the 
proposition that follows is also equally true. 

(5) Every law is intended to be obeyed and must therefore 
have a sanction bohiud it. It must therefore be so construed 
as to defeat all attempts to evade it directly or indirectly and 
it must be understood to extend to all such circumstances,® 

This means that an act v/ould be punishable not only if it comes 
within the express wording of an enactment but also if it comes within 
it by necessary implication. 

5. Afiisamat Kesar v. King Emperor (4 Pat. L. J. 74 P. B. ) ; Bank of 
Chettinad v. Commissioner of Imom^-tax^ Madras ( A. I. E. 1940 P. €. 183 ) ; 
King t, Aung Nyam { A. I. B. 1940 Bang. 259 ) ; Dattatray v. Emperor ( A. I, 
R, 1937 Bom. 28); Emperor v, Chatrahhnj (A. L B. 1936 Pat. 350); Diwan 
Singh v. Emperor ( Appeal — A» I. E, 1930 Nag. 65, 62 ) ; Benoari Lai v. Emperor 
(A, L E. 1943 Cal. CS?, 318); Ahdul Eazak v. Kuldeep Narain (A. I, B. 1944 
Pat. 147^ 161— 62 } ; Manager^ Court of Wards v Moolehand ( A. I. R. 1941 Nag, 
36, 53, 64 ), a case under the C, P* Debt Conciliation Act { II of 1933 ) ; 
Purushottam Devji y. Emperor ( A. I, B. 1944 Bom. 247, 248 } ; High Court Bar 
Association, Lahore v. Emperor (A. I. B. 1941 Lah. 301, 303); In re New 
Bind^^ (A. I. E. 1942 Sind 65, 70). 

6. Gauri Dayal v. Emperor ( A, I. B. 1935 All. 121 ) ; In re Khairati Earn 
(A, I. B.^iOSl Lah. 476); Farnmmmd v. Emperor (A. I. E. 1939 Lah. 81 
Ganpatrao v. Emperor (A. I. E, 1932 Nag. 174 ). 

7. Diwan Singh v. Emperor ( Appeal— A. I. K. 1936 Nag. 55, 62), 

3. Mahomed Bagar v. Maimed Kasim ( A. I. E. 1932 Nag. 210 ), 


( 6 ) In construing a section of a penal Act which casts upon the 
accused the burden of proving innocence, the court must 
act strictly.3 The same is the rule with respect to a penal 
provision in an Act,io 

(7) The courts must generally in cases of doubt lean against any 
construction of the penal law which is patently oppressive to 
the subiect and in favour of that which is in accord with 
the general policy of the criminal law.n 


Appeal to Court. 


9.*( 1 ) Every award except on award made in terms of 
a settlement under subsection (4) of section ^3 
or under section ^4 or under section 35 and 
every decision of the Board under subsection {S) of section S3 
or dismissing an application under subsection (S) of section 
36 shall, at the instance of any party, he subject to appeal to 
the District Court within the heal limits of wlwse jurisdiction 
the Board may ha ve been established. 


9. Emperor v, Nathalal ( A. I. K. 1939 Bom, 339, 340). 

10. In re United Motor Finance Co, (A. I, £. l9o5 Mad. 325 ). 

11* A, M, Bangacharlar r, VenTcataswami (A. 1. K. 1935 Mad. 56); bhmrn- 
ditta V. Emperor (A, I* B, 1938 Lah. 691 ). 

* The whole of this section was substituted by S. 5 of the Bom, Act TUI of 
1945 for the original S. 9 which stood thus 

9. (1) Emry award except m, award made in terms of a settlement under 
sub-section {^) of section 2B or under section 2i or under section 55 sMlf at the 
instance of any party, be subject to appeal — 

{a) to the District Court within the limits of whose jurisdiction the Board may 
ham been established, if the toted amount of debts payable by the debtor 
under the award exceeds Es, 6,000, and 

(6) to the Court of the First Class Subordinate Judge within the local limits 
of whose special jurisdiction tlw Board may ham been established, if the 
total amount of such debts does not exceed Ms, 5,000, 

{2] Emry decision of the Board und&t subsection {2) of section 28 or dismiss- 
ing an application under subsection (2) of section 35 sJhciU at the instame of any 
party be subject to appeal to the Cornet <f the Subordinate Judge of the First Class 
within the head limits, of whose Jurisdi^ion the Board may have been 

e^abilished^^i^nf t 't:' 


(S) The District Judge may transfer my such appeal 
to any Assistant Judge subordinate to him who has been em- 
powered to hear appeals under section 17 of the 
XIV ot ih 69 . Bombay Civil Courts Act, 1S69 or io a Subor- 


dinate Judge of the First Class in the district who has been 
inrested with power to hear appeals under section 

YTV fvf IRfiQ ^ .XX 

"7 of the Bombay Civil Courts Act, 1869. 


COMMENTARY 


Scope of the section As stated at the commencement of the 
Commentary on S. 4., this and the following 5 sections provide for ihe 
making of appeals under this Act and incidental matters. Thereout 
this section confers upon the aggrieved party a right to file an appeal 
in the District Court against certain awards and decisions of the Board. 

It has been sub-divided into two sub-sections. The first of them 
lays down a general rule conferring a right of appeal against all awards 
except those made under certain specified provisions and against the 
specified decisions of the Boards and the second confers on the District 
Judges a power to transfer any appeals filed in their courts to any 
Assistant Judges or First Class Subordinate Judges, now called Civil 
Judges, Senijr Division, subordinate to them, who may have been 
empowered to hear appeals under the relevant provisions of the 
Bombay Civil Courts Act, 1869. 

Bub-section ( 1 ) : — 'The particular awards that have been excluded 
from the operation of this section are those made in terms of a settle- 
ment under ( 1) S. 23 (4), (2 ) S. 24 and (3) S. 55. In each of those 
Ci^es except one the award that is made is preceded by an agreement as 
to the terms thereof between the parties concerned. That ease is that of 
an award made under S. 55 ( 1 ) as amended by Bom. Act II of 1946 in 
cases in which the total amount of liability of the debtor as found under 
the provisions of the Act is equal to or less than 50^ of the value 
of his immovable property as ascertained under S. 50 of this Act, and 
the rule made thereunder. Whenever such amount exceeds 50^ 



that value, an award is made under S. 55 ( 1 ) and ( 2 ), onty if the 
creditors concerned agree to a further scaling down of the debts to an 
amount equal to 50% of such value. 

All other awards, whether made after or without an inquiry into 
the history of the transactions, p.fter or without reducing the principal 
and interest or any of them, and after or withour, the scaling down of 
debts, are appealable and any point can be taken in such an appeal 
provided it can be brought within the four corners of the provisions 
of S. 12 infra. 

6'/ia«gre iu. Jaty;— All these appeals can now be entertained 

only by the District Courts within the local limits of whose jurisdiction 
the Boards making the awards may have been respectively established. 
Under the section as it originally stood, the awards not falling in the 
above category were, for the purpose of appeals, divided into two 
classes, namely ( 1 ) those under which the amounts found due did not 
exceed Rs, 5,000 and (2) those under which such amounts exceeded 
Rs. 5,090. Appeals against the former lay to the Courts of the First 
Class Subordinate Judges within the local limits of whose special 
jurisdiction the Boards making the awards had been established and 
those against the latter to the Courts of the District Judges within 
the local limits of whose jurisdiction the Boards had been established. 
The same sub-section also conferred a right to appeal against the 
decision of a Board made under S. 23 (3) and an order of dismissal 
made by it under S. 35 (2 ). In the case of both the classes of 
decisions an appeal originally lay to the First Class Subordinate Judge 
within the local limits of whose special jurisdiction t be Board had been 
established. Now however, such appeals also lie, under this sub-section, 
to the District Court within the local limits of whose jurisdiction the 
Board making the decisions may have been established. 

Sub^eoUon (2) ;— This sub-section as now worded deals with quite 
a new matter. It is the conferment on the District Judges of 4he power 
to transfer any of the appeals filed: m > their courts to any Assistant 
: Judges or First Class Subordinate Judges, subordinate to them, who 
mayihave been duly 17 or 27 of thQ S<miay OivU 


Courts Act, 1869 f as the case may be, to hear appeals. Thus the latter 
classes of Judges, can, on transfer, hear appeals and dispose of them, 
though they cannot allow any to ha filed in their courts. 

It should be noted here that according to S. 40 (2) of BotUm Act 
VIII of 1945 the BTrst (liass Subordinate Judges must dispose of the 
appeals pending in their courts at the date of coming into force of the 
said Act, i. e. on 21st April 1945. 

It should further be noted that this section confers on any party a 
right to appeal only against certain awards and certain decisions 
made by a Board and that therefore the decisions of a Board other 
than those mentioned in sub-section ( 1 ) thereof are final by virtue of 
the provisions of S. 6 (2). which must therefore be read along with 
this sub-section. 

Nature of the right of appeal : —A right of appeal has been held 
by the Allahabad High Courts and the Lahore High Court^ to be a 
vested right of action created by a statute. It has also been called a 
remedial right by the Madras High Courts. Certain rules of the 
construction of statutes conferring such a right have been settled by 
other judicial decisions. It would be helpful to those who have to deal 
with this Act to know them, if as often happens, this statute is 
subsequently amended or repealed. I therefore give them below. 

Statutes affecting vested rights: — (1) There is a presumption 
that every statute is generally prospective, i. e. to say, that it is to 
be read as speaking on the date on which it is to be applied, unless 
there are clear words showing a contrary intention either expresdy 
dr by necessary implication.* 

L AUe^ Masul Ali v. Bedhisken ( A. I. B. 19S4 AIL 709 ) ; Ret Bam- r. 

Collector of Aligarh (A. I. E. 1941 AIL 355 ). 

2. Ata-ur-Bahman Y, Income-tax Commissioner, Lahore [ (A. I, K, 1934 

1013 ( 2 ) ] ; Mahomed Jamil y. Smdagar Singh ( A. I. B. 1945 Lah, 127 

mf. ' ■ ' ■ 

3. Bamakrishna v. Suhharaya { A. I. K. 38 Mad. 101). 

4. Par ashram v. Emperor (A. I. B. 1931 Lah. 145) in wMeh the English 
decisions in Midland Bailway y. Pm ( 10 C, B. N. S, 179 ) and Atiarney-General 

1% 



(2) The laws of procedi^re are an exception to this general 

iiile.5 

(3) Statutes afiecting vested rights must be construed strictly so 
as not to interfere with such rights unless it is clear from the express 
words of the statute or it is neeemriiy implied by them that the 
legislature intended to affect them<^« 

(4) Such statutes are either interpretative or directory^ i e, to 
say^ those made with the intention of settling doubtfa} claims, or 
declaratory or imperative, i* e* to say^ those which declare certain 
rights for the first time* Those of the first variety are not generally 
retrospective m their operation while those of the second variety 
are*® Thus Acts which change the legal capacity or status of a party 
and fall in the latter class generally operate to extinguish, diminish 
or vary the extent to which a party can claim the aid or protection of 
the court.® But a right of action or appeal is a remedial right and is 


V. BilUm ( 1884 ) 2 H and C 431 are referred to ; Shahuntala Devi v. Kauscdya 
Devi ( A. I. K* 1936 Lah. 124 ) ; Musamat Lahani v. Bala { I. L. E, 192*2 Nag. 
227 ) Hepra V. Sayar Bramanih ( X. L. K. 56 Cal. 67 } ; Gulam Baud Khan r, 
MahihuUa Khan ( A. I. K. 1936 Fesh. 125 ) ; Suryamod v. Sri Mam ( A. I. E. 
1939 Pat, 158, 160 ) $ Kayatuddin v. Musamat Mahiman ( A. I. E. 1935 Sind 
73, 76 ) ; TiJta Sao v. Bari Lad {A, L E. 1940 Pat, 385 F. B. ), 

5. Sidhu Mam v. Nur Mohammad ( A, I. E, 1937 Lah. 606 ) ; L, Liag Mam 
y. Mar Prasad (A. I. E. 1934 All. 253)5 Ata’-ur-Mahman y. Income-fax 
Commissioner Lahore [ A. I, E. 1934 Lah. 1013 ( ^ ) ] 5 DMrendra Nath y. Ijjafali 
Mian (A, I. E, 1940 Cal. 423); Arunachellam y. ValUappa (A. I. E. 1938 
Eang. 130' F. B. ) 

6. Mam Karan Singh v. Mam Das Singh { I. L. E> 54 AIL 299 ) ; Sivayya 
V. Fratipad Fanchayat Board ( A. LE, 1936 Mad. 18); Vishwanath v. Earihar 
( A, I, E. 1939 Pat, 90 ) ; Gangaram v. Funamchand ( I. L. E. 21 Bom. 822 ) ; 
Bepin Chcmdra v. Mahim Chandra (A, I. E, 1940 Cal. 345) 5 Ghudaman Singh 
y. Kamta Nath { A. I. R. 1939 Hag* 230)^ 

7. Earn Bar an v, Balkisan {A, I. E. 1940 Nag. 303); Gurdit Singh v. 
Committee of Management^ Gnrudwara (A, I. E. 1940 Lah, 266)* 

8. Dehendra Narain v* Jogendra Narain ( A. I, E, 1936 Cal. 593 ) ; Martand 
y. Narayan (A* I. E, 1939 Boin,.^ 307 F. B*); Girdharilal Son and Co» v. 

, Gomder^^ ( A* X* B. h 

\\ .k ; 11 Bom* 469), , . 


not as siieli affected by legislation made after its exercis&io Con* 
sequently unless such legislation expressly affects pending suits and 
appeals they must be decided according to the kw in force at the time 
of their institution.!! 

( 5) Rights acquired under judgments, like those acquired 
under statutes are to be deemed to have been intended to be kept 
inviolate!^ but if there are words in a statute pointing to an intention 
of the legislature to alter existing rights an appear court is bound to 
take notice of it and give effect to it even though it may have been 
passed after the decree of the trial eouit.!^ 

(6) Amending statutes are, as a rule, not to be given retro- 
spective effect unless expressly provided otherwise therein,!* The same 
is the rule with respect to repealing statutes.!® 

(7) No greater effect should be given to an intention of the 
legislature to give retrospective effect to a statutory provision affect- 
ing a vested right than is absolutely necessary according to the clewr 
expression or necessary implication of the statutory provision.!® 

iO, Musamat Rupi y, Sadashe^) (A. I, E. 1925 Nag. 190); Fatma Bibi t, 
Ganesh {I. L. E. 31 Born. 630); Ata-ur-Bahman v. Income-tax Commissioner^ 
Lahore [ A. I, E. 1934 Lah. 1013 (2)1 ; Banchhoddas v. Banchhoddas ( I. L, E. 
1 Bom. 581 ) ; Asikunnissa Bibi v. Dwijendra Krishna ( A. I. R. 1931 Cal. 32 ) ; 
King Emperor v. Indu Bhushan { A. I. E, 1926 Cal. 819 ) ; Alley Rasul Ali v, 
Balhishen (A. I, E. 1934 Lah. 709 ) ; Zamindara Bank v. Suba ( A. I, B. 1924 
Lah. 418 ) ; Penniselvam v. Veeriah Vandayar ( A. I. E. 1931 Mad. 83 ) ; Haider 
Hussein v. Puran Mul ( A. I. E. 1935 All. 706 F. B.). 

U. Guirat Trading Co, Ltd, v. Trikamji Velji ( S Bom, H. C, E., O. C. J, 
45 ) ; Prahhakar y, Khanderao ( 10 Bom. L. E. 625 ), 

12. Laxmanrao Y, Balkrishna { I. L. E, 36 Bom. 617). 

13. Shaniiniketan Co-operative Housing Society Ltd, v. Madhavlal (A. I. 
E. 1986 Bom. 37, 41 ). 

14. Sukal Lakhpat Bam v, Baghu Koeri (A. I. E. 1928 Pat. 109). 

15. Chaudhary Gursaran Das r, Parmeshwari Charan ( A. I. E. 1927 
Pat. 203); Makar Ali v. Sa/rafuddin (A. L E. 1923 Cal, 85); Ckengayya 
EcMayya ( A. I. E. 1933 Mad. 57 ) ; Kanak Kanti Boy y, Kripa Hath ( A, I. E, 
1931 Cal, 321 ); Shiya Janaki v, Kirtanand (A. I. E. 1936 Pat. 173); Fenni- 
selvam y, Veeriah Vandayar (A, I. E. 1931 Mad. 83), 

16r Secretary of State v. Bank of India Ltd, (A. I. B, 1938 P, C, 191), 



. : 10. Ab appeal against a decision or award of the 

Board shall be filed within 60 days from 

for appeals. ■ , , « , , ’ . . 

the date of such decision or award : 

Provided that in computing the period of 
limitation the provisions of the Indian Limitation ^ ° 

Ag% 1908, applicable to appeals shalb so far as maybe, 
apply to appeals under this Act. 

COMMENTABY 

Soojpe of the section ; — ^This section prescribes a special period of 
sixty days for filing an appeal as provided for in S. 9. Hence an appeal 
against an award or a decision under sub-section ( 2 ) of that section 
thereof must be filed within sixty days from the date of the award or 
decision appealed from. 

' But there remains the question of the computation of that period 
Because certain unavoidable delays occur at times in doing an act, 
which is to be done within a prescribed period e. g. the delay due to 
obtaining a copy of the award or decision to be appealed from. Such 
delays are lawfully excusable and hence the legislature should have by 
this section or another section of the Act provided for the method of 
computation of the said period when delays occur on account of 
certain specified causes. Instead of doing so it has added to this section 
a proviso which extends to appeals under S. 9 of this Act the provisions 
contained in the Indian Limitation Act, 1908 with regard to the 
computation of the periods of limitation for the purpose of appeals and 
provides further that they shall be made use of so far as they can be 
made applicable. These provisions are contained in Part III of that 
Act comprising SS. 12 to 25 thereofi . , . 

Rvles as to the interpretation of the statutes of limitations— 
Those provisions are so extensive that it is not convement to copy thAm 
out here and comment upon them. However I think it neces^ry to state 
the following rules as to the i»t^{ff^te>tiou of such provisions deduced 
fpoih' d^lded oas^'- ■ '■ •' -tO. \v: ' 


(1) The statutes of limitation are, aecording to ruli 
BombaY and Nagpur High Courtsi. intended to check th 





.TOWaiUO. ^ , 

derogation of common rights they cannot be extended to cases not 
clearly covered by them; in other words they should be so construed 
as to adyance rather than bar the remedy.^ , 

(2) When any special statutes lay down any special periods 

for tbe exercise of rights conferred by them they _ must be strictly 
followed.3 They cannot be construed on equitable prmciples,4 
considerations of conyenience being out of place when the language 

is clear.5 

3 When there is a ground for excluding certain periods under 
S. 14 of the Indian Limitation Ad, 1908, in order to ascertain what 
k the date of expiration of the prescribed period, the days to be 
excluded have to he added to what is primarily the prescribed 

period.® 

Although this section and the proviso thereto have been construed 
together in the only way which is reasonable in view of their wording 
itl not always easy to assess the effect of a proviso on the section to 
which it has been added. The following general rules on that pomt 
are therefore given in the hope that they will be helpful in arriving 
at a correct decision in such a doubtful case. 

Proviso as an aid to interprdation v-il) It is a wefctled 
canon of construction that a proviso shall not be construed so as to 
enlarge the scope of the enactment when it can feiriy and properly he 
so construed as not to have that effect.^ 

— — ' — Tip T "R ‘Rfvm 162 ) : Mandn r , Bkmoanofi 

Bamchandra v. Laxman (I, L. * . . ) t t T? i ^ Horn 229 305 ) 

( 4 l T U 1929 Nag. 74) ; Parashram v. Bakhma ( I. L. E. 15 Bom. 229, 305 ). 

’2.' EalJHsMa V, ( A. I.B.19MNag 1 ^). 

3 . Venugopca v. Venkaia SuUiah (I. L- 39 ^ad 1196 im) 

■ 5. Anand Prakash y. Narayan D<^ ( A. I. »■ 

6 . Magbul Ahmad v. Omkar Pratap (A. 1. B. 1936 C- 80 ). 

'77 Bid V, Bengal Bank Btdm (A, I. K. i 9 o 9 

7 . Com^l^a Mv: Sup^yMa ^. ^ ^ ^ 

Cal 669); Per'tchtappa r, w -o* p n •ri 

C^Ud, y, Bezmdd I. E, 1944 P. C, 71, 73), 


(2) The proper way to regard a proviso is as a limitation upon 
the efiect of the principal enactment.® 

(3) A proviso should not however be held to be a mere 
implication to withdraw any part of what the main provision has 
enacted.9 

(4) Arguments drawn from a proviso which seek to extend the 
operative effect of a substantive enactment are not legitimate unless 
there is a real ambiguity in the latter.io 

( 5 ) When there is a proviso to a penal clause which is capable 
of a double construction, one of which does and the other does not 
impose a penalty, the court would favour the latter construction.^^ 

11. A memorandum of appeal shall be accompanied 
Court-fees on appeals, with coutt-fees at the following rates : — 
(a) in an appeal against the decision of the Board 
under sub-section (S) of section 23 or under sub-section 
(2) of section 85— a court-fee of Rs. 2, 

(&) in an appeal against an award — on the amount 
in dispute at the rate payable on a memorandum of 
appeal presented to a civil court under item 

VII of 1870. 

I of Schedule I of the Court-fees Act, 1870^ 
as if the award was a decree of a subordinate civil court. 

COMMENTAEY 

Scope of the section : — ^This section makes provisions as to the 
levying of court-fees on the memoranda of the appeals provided for 

8. Mummat Eaj Eani v. Dwarha Nath (A. I. K. 1933 Oudh. 491,500). 

9. Commissioner of Income4ax^ Mirras Suppan Chettiar { A, I. B, 1930 

Mad. 124). “ ^ ‘ , ' ■ , 

10. Earn Chander v. Gowri Nath { A. I, B. 1926 Cal. 927); West Derby 

tfnim V. Meimpb^Uak Life A. C. 647. ' • ' 

' il, ( A. 1, R, 1'93| Sind "46 ), 



in S. 9 (1). It makes a distinction between the appeals from decisions 
and those from awards. With respect to the former, it prescribes by 
clause (a) a specially fixed fee of Es. 2 and with respect to the latter 
it proYides for the levying of ad valorem fees on the memoranda of 
appeals calculated in view of the amounts awarded, according to the 
scale prescribed in Item No, 1 in Sch. I to tixQ Indian Court-fees 
Act, 1870, 

Thereout the term Award” has been defined in S. 2 (i) as 
“an award made by the Board under S. 24, 54 or 55 or as confirmed 
or modified by the Court under S, 9.” As however the question 
of levying court-fee is likely to arise before an appeal is decided 
and therefore before there is any occasion for the Court to confirm 
or modify an award, that term must, for the purpose of this 
section, be taken to mean “ an award made by the Board under 
S. 24, 54 or 55.” The term “ decision” has not however been defined 
in this Act. Nor has it been defined in the Code of Civil Procedure, 
1908, or the Bombay Land Revenue Code, 1879, the definitions of 
words and expressions given wherein are by S. 2 ( 16 ) of this Act made 
applicable to proceedings under this Act in connection with those words 
and expressions occurring in it which have not been defined therein. 
We must therefore understand the said word in its ordinary dictionary 
meaning of “ a judgment Now although “ an award” is also “ a 
decision of an arbitrator on a point referred to him there is no cause 
for doubt as to what is meant by the word “decision” in S. 11 (cs) 
because there are the subsequent indicative words “ of the Board under 
sub-section (5) of section 23 or under sub-section (^) of section 35.” 

This is a section containing a fiscal enactment which has the effect 
of taxing a subject who resorts to a court for the redress of his 
grievance. There are provisions of a similar nature in SS. 23 (4 ), 24 
and 60 also of this Act. It would therefore be well to bear in mind 
the following general rules for the interpretation of such class of enact- 
ments, enunciated in reported decisions. 

1. WAarfon’e Zcmo Lesoioon, 193$, p, 305. _ , 

■ 2. "Op. ‘e^t.p^l03. ^ ■ .. ■' 


Mules for the interpretation of Jiseal enactments Tlie 
coHrts are not entitled to speculate as to the real or supposed intention 
of the legislature when the language of' the enactment to be construed 
is clear*^ 

(2) But when the language thereof is not clear^ taxing statutes 
must be construed strictly against the crown and in favour of the 
subject.^ This is a dictum of English law found in MaxwelFs Inter- 
pretation of Statutes but adopted by Indian Judges in many cases. 
Barlee J. while construing an Indian statute in the case of Com- 
onissionor of Incomer-tax^ Bombay v. Meid ^ explained it as meaning 
that the Treasury cannot tax without the permission of the Legislature. 
One test approved by the Federal Court for this purpose is that the 
scope of the charging sections should be determined by a reference to 
the machinery sections.® 

3. Pictra Singh v. Mitla Mul ( A. L B, 1923 Lah. 655 ) ; Nannu Mul v. Ram 
Ohander ( I, L. B. 53 All. 334) ; Bhidan v. Bachaka (A. I. B. i93i All, 380 ) ; 
Darrwdar Prasad v. Masudan Singh (A. LB. 1928 Pat. 85) following Partington 
Y, Attorney-Gemrcd L. J, Ex, 205); Shantinihetan Co-operative Housing 
Sooiety Ltd. Y..Mad1mvlcd ( A. I. B* 1936 Bom. 37 ) ; Bank of England v. Vagliano 
Bros. (1891 ) A. C. 107 ; Robinson v. Canadian Pacific By, Co, (1892 ) A. C. 481* 

4. Mira Ohand v. Emperor (A, I. B, 1931 Lab. 572) ; Devji Goa v, Irikamji 

(A. I. B. 1935 Pat. 396); Mahomed v. Kalihar Rehman (A. I. B. 1932 All. 
526 ) ; Chuni Lai v, Sheo Charan Lai (A. I, B. 1925 All. 787) ; In re Har Krishna 
Das ( A. I. B, 1931 All. 401 ) ; Emperor y. Kadarhhai ( A. I. B. 1927 Bom. 483 ) f 
Madras Centred XJrha>n Bank Ltd. v. Corporation of Madras ( A. I. R. 1932 
Mad. 474 ) ; Ishwar Bayed v. Amba Prasad ( A, I. B. 1935 Ail. 667 ) ; Mewa Ram 
V. Municipal Boards Muttra (A. J. B. 1939 All. 466) ; Nek Mahomed v. Emperor 
( A. I. B. 1936 All. 83 ) ; Sharanhasappa v. Saganhasappa ( A. I. B. 1935 Bom. 
256); Bam Chand v. Secretary of State ( A. I. B. 1936 Sind. 108); Jaiindra 
Nafhr, Madan Mohan ( A. I, B, 1936 Gal* Mulji v. Municipal Commissioner 

of Bombay (A, I. B. 1939 Bom. 47L 476); Messrs. LovedaU Clark Ltd. v. 
Chgirfnem^ Jalpaiguri Municipality { B, 1937 Cal, 551); Tenant v* Smith 
'(ll9'2) A. (). 150j ' ' ' ; 

5. L L*B. 55Bom. 312, 321. ' , 

' ' 6. ' re Bef^efm mdkf B. of TniB ' Act ^ W35 (A* I, 

p. Ipf. c. 73, iiMy " ’ • '' - ■ 


,, „ (3) The courts should, not strain the language of a fiscal enact- 
mont .in order to tax a .subject*^ and they should hold no case to fall 
within it except as the result of a reasonable construction put upon it.® 
If' .the technical language of: a taxing statute is to be strained ..at all. it' 
must be strained in favour of the .subjech^ 

(4) . In such cases the court has always to look to the form of ■ 
the. claim . in order to see how much feeds leviable. Parties.,'iiiay^: .in.' 
order to pay as much less income as possible, avail themselves , of any 
camouflage which the law allows or does not forbky^ 

(5) A taxing statute must, no doubt, on the one hand, be 
construed liberally and favourably to a subject, but on the other, 
equality and impartial justice in the incidence of taxation are of 
greater moment and the statute must be so construed as to promote 
equality and impartiality of justice*!^ 

(6) The benefit of a doubt in such a case must be given to the 
subject provided the doubt is reasonable.^^ 

(7) In construing a fiscal enactment the court must bear it in 
mind that it is not concerned either with the spirit of the law or the 
intention of the legislature but with the actual wording of the statute 


7. I. L. K. 55 Bora, 312, 318 ; CommisBioner of TncomB-tacc-^ Bombay r. Chunilal 
B, Mehta (A. I., K. 1935 Bom. 423, 425) in wMeli Dock Company of Kingston-npon 
Hull V. Browne ( 36 B. B. 459 ) is referred to. 

8. Battairay v. Emperor ( A. L B, 1937 Bom. 28) ; Corporation of Madras 
V, Secretary of State ( A. I. B, 1940 Mad. 653 ). 

9. Income-tax Commissioner v* Behari Lai [ A. I. E. 1937 Oudli 416 ) Sohkan 
Khan Mohammad Eusoof { A, I. E. 1938 Bang. 141 ). 

10-. Pathumma Umma v. Mohiddeen ( A. I. B, 1928 Mad. 929 ). 

11. Commissioner of Income-tax, Bihar and Orissa v. Vishweshwar Singh 
( A, I. B^ 1935 Pat. 342 ) ; Awtiya Pay Office v, iV, A. Committee, Auriya ( A* 
I, B. 1938 Alb 302). 

12. Cmnmissioner of Imome-tmCj Bihar and Orissa v. Kameshwar Singh 
(A* I, B. 1934 Pat.U78). 


UTiless such considerations are permitted by its own langnageJ® There 
can be no taxation by inference or analogy.i^ 

( 8 ) A court would not draw an inference adverse to the subject 
if a rule made under a fiscal enactment such as the Court-fees Act 
is ambiguouSii» 

12. No decision or award of the Board shall be 
„ modified or set aside in appeal except 

Grounds of appeal. n xi. r- ii • i 

on any of the lollowing grounds : — 

(а) such decision or award was improperly procured, 

(б) corruption or misconduct of the Board or any 
member thereof, in the conduct of the proceed- 
ings relating to such decision or award, 

(c) any illegality or irregularity in the proceedings 
relating to such decision or award, which has 
occasioned failure of justice, 

(d) any error of law or erroneous appreciation of 
evidence which has occasioned failure of justice. 

COMMENTAEY 

Scope of the section ^-This section lays down the only grounds 
on which the Court, to which an appeal is made against an award or 
decision of the Board, can modify or set aside the same. 

13* Badha Gomnd v. Bama Brahma {A, I. E. 1936 CaL 714); Ganpatrao 
V. Emperor (A. I. E. 1932 Nag, l74)j John Earnest v, Jogmdra Chandra^ 
( A, 1. E. 1935 CaL 298 ), 

14. South India Bailway Co, v, Fanchayef Board, Mandapam { A. 1. E. 

1943 Mad, 733, 736-37)? Kumhhalconam Municipality v. Kumbhakenam Bank (A.I.E 

1944 Mad. 449, 450 ) j Maharaja of Kapurthala v. Income-tax Oommissiomr, Oudh, 
( A. I. E, 1946 Oadh 35, 41 } j Kameshwer Singh v, Bajhansi Singh ( A. I. E. 1943 

^ ,433, 440 ) ; , Kyaw Zan v.. V _ ) 3 

Bitaddi Mam v* Mumc^ad , OommU$&e^' {A. L E.. 1941 .40, 43), 

{ In Vmliaimatmm Mad, 639/640),’ , 


Ground (fa) Thereout ground is worded in such general 
terms that attempts are likely to be made to bring within its purview 
all not falling under any of the three succeeding grounds, ^ It 
seems to have been inserted in order to cover cases of partiality which 
tnay be the result of some influence brought to bear on the Board or 
any members of it but which cannot be held to be instances of 
corruption or misconduct on the part of the Board or any of its 
members. It might also cover cases in which the Board and the 
members individually may be perfectly innocent but^ they ^y have * 
been misguided or kept in the dark as to a material point by ^ 
member of the Board’s establishment as the result of corruption or 
mis conduct on his part or of some influence brought to bear on him. 
But as in a judicial matter the Court cannot go outside the record 
of the cas 0 j the case set up under this clause must be capable of being 

borne out by the record before the Court. 

i Ground (b ) This ground relates to actual bribery or misconduct 

I of the Board or any of its members while conducting the proceedings 

i relating to the decision or award appealed from. “Misconduct” 

I here must be understood in the same sense in which it was understood 

i under Para. 15 of Schedule II to the Civil Procedure Code, 1908. 

! Technical misconduct would therefore be deemed to have been 

included therein. It would not necessarily imply moral turpitude 
f and would include neglect of duties and responsMities and what 

courts of justice would expect from the Board and its members 
before allowing finality to their awards and decisions.^ "V^iolation of 
the principles of natural justice such as hearing evidence of one party 
in the absence of the other without giving the latter an opportunity 
of meeting and answering it^ would be considered misconduct. 
I Proceeding with the work although there may be no quorum as 

j prescribed by S. 4 (Jf) would, on the principle laid down in Thammir 


I 1. (Tanga Sahai v, Lekhraj ( I. L, B. 9 All. 253 ) ; Amir Begum v. Badrudin 

f j I 30 0 j • Tyeblhai v, Abdul Eusm ( 25 Bom* L. E. 392 ). 

2. Cursetji r. Crowder ( I. E. 18 Bom. 299 ) ; Mahomed Afid r, Abd%4 
I f'; ' ffamid (’7- Bab. L. M3as88 Jv 


raju V. Bapiraju^ and Nand Ram v. FaJdr CJiand^, be held to be 
misconduct ■within the meaning of this clause. So would the making 
of inquiries as to matters relating to the proceedings from outside 
sources in the absence of the parties, according to the principle acted 
upon in Abdut Hamid v. M%hammad^ and Bhaiya v. Jageskward 
In this connection it must be borne in mind that decisions under 
other Acts containing the same or similar words or expressions must 
be made use of with great caution. The principles on which that can 
be done have been stated under the sub-heading Other Acts not in 
pari materia in the course of the Commentary on the expression 
Reference to subject occurring in S. 2 of this Act.^ 


Ground (c) : — Under this head will fall all cases in which there 
has been an illegality i. e. a violation of the specific provisions of law 
or an irregularity i. e. a failure to observe the rules of procedure laid 
down by this Act or the Eules made under it. But in order that an 
illegality or irregularity may entitle a party affected by it to get the 
award or decision modified or set aside, it must have resulted in a 
failure cf justice, L e. to say, the award or decision must have been 
otherwise than it should, according to law, have been. It should be 
•noted here that there is a distinction between the wording of ground 
(c) of this section and ground (c) contained inS, 115 of the Civil 
Procedure Code, 1908, as pointed out below r— 


S. lS(c) of this Act, 

“ X s: X any ilUgaiity or irregularity 
in the proceedings relating to such 
decision or award which has oeaaswned 
.a failure of justice,” 


S. m(c) of the C. P. Code 
“ If such Subordinate Court 
appears x x x to have acted in the 
exercise of its jurisdiction illegally 
or with material irregularity.” 


• Great care must therefore be exercised before applying the rulings 
under S. 115 (c) of the C. P. Code to cases arising under S. 12 (c) 
of this Act. 


3. I. L. R. 12 Mad. 113. 

4. I. Lv R. 7 All. 523. 

5. I. Ij. R. 3 Rah. 329. 
le..';!. L.'R.'fi2..AlL 933. :‘; 
1; See 38-3* 




Ground This ground seems to have been intended to 

cover cases of a wrong view of any of the provisions of the substantive 
law of the province which includes both the statutory law and the 
personal laws of the parties concerned and of an erroneous evaluation 
of the evidence, oral, circumstantial or documentary, that may be on 
the record. Here too the error of law or erroneous appreciation of 
evidence in order to justify a modification or reversal of the award or 
decision of the Board must have resulted in a failure of justice as 
above-explained. The cases of errors inlaw, subject to the above 
limitation, will be similar to those which are contemplated by ground 

in S. 100 of the Civil Frocedure Code, and therefore cases 
under it, can, with due caution as above, be made use of in giving 
efiect to the provisions of this part of ground (d) in this section. 
Similarly cases of erroneous appreciation of evidence resulting in a 
failure of justice are those contemplated by ground (c) in S. 100 of 
the same Code so far as it concerns a substantial error or defect in 
the procedure provided by any other law for the time bemg in force. 
Therefore cases falling under that provision of the Code can, with due 
caution, be made use of in giving efiect to the provisions of this part 
of ground (d) in this section. 

Restraint on jurisdiction : — This section puts a considerable 
restraint even upon the limited jurisdiction to hear appeals against the 
kinds of awards and decisions mentioned in S. 9 inasmuch as it 
confines that jurisdiction to the classes of oases specified in the four 
grounds mentioned therein. Therefore even if an appeal against an 
award or decision of a Board has been filed the Court cannot grant 
relief to the appellant by way of modification or reversal of the award 
or decision unless it is made out that the case falls under any of the 
specific grounds mentioned therein. In the case of such a provision 
of law questions of jurisdiction naturally arise. When such questions 
do arise the following principles of interpretation in addition to those 
mentioned in the Commentary on S. 9 above would, it is hoped, be 
found usefuL 

Rides for the interprdMifh of provisions curtailing a courfa 
jurisdiction ^-(X) A Judge^q^n OTiplify bis jurisdiction by putting 



a reasonable construction on the words of a statute but ha cannot 
strain the language thereof for that purpose. This means that he 
would be within the law if ha can do that without doing violence to 
such language.® 

(2) A right vested in a court of law cannot be taken away by 
mere inferences depending on individual inclinations or interpretationa,® 
A mere creation of a special remedy and a special tribunal for its 
enforcement does not mean ouster of jurisdiction.^® 

(3) The exclusion of the jurisdiction of a civil court is not to 
be readily inferred. Even when it is made expressly or by necessary 
implication, the courts have jurisdiction to examine into cases where 
the provisions of the Act have not been complied with or the statutory 
tribunal has not acted in conformity with the fundamental principles 
of judicial procedure.!^ 

13. In the hearing of appeals made under this Act, 
the Court shall follow the pro- 

Proeedure in appeals. ^ 190®. 

cedure provided in the Code of 
Civil Procedure, 1908, for the hearing of appeals from 
original decrees so far as may be applicable. 

COMMENTARY 

Scope of the section This section provides for the procedure 
to be foEowed by the Court to which an appeal has been made, in 
hearing it. In doing so, it does not lay down any new and independent 
rules but only extends those contained in the Code of Civil Procedure, 
1908 as regards the hearing of appeals from original decrees, which 
means those which are called First Appeals. Those provisions are contain- 
ed in Rules 9 to 34 of Or. XLI of Schedule I to the said Code, In order 


8. Khudabux v. Punjo ( A. I. E. 1930 Sind 265 P. B.) 

9. Commissioner v. Badhw Bam ( A. I. E. 1937 Lah. 38 F. B.) 
' 10. Kara/ai i>^i Vl Sadka MldusA ( A.^!. E. 1936 Lah. 106 ). 

sju,’..?!’!.'; { A I. P. 1941>.p._ip."'l0S, llOJi 



that an indiscriminate use thereof may not be made it adds that it shall 
be made so far as the procedure therein prescribed can be made appli- 
cable. The Court will thus have to use its judicial discretion while 
determining whether and how far any particular rule out of those above- 
mentioned is applicable to an appeal before it. 

14. Notwithstanding anything contained in any other 
Court’s decision further appeal shalllie against a 

or order to be final. (Jecision or Order of the Court under 

this Act. 

COMMENTARY 

Scope of the section : — This section contains a negative provision 
prohibiting an appeal against the decision or order of the Court, 
whether it be the Court of the District Judge, that of an Assistant 
Judge, of a F. C. Subordinate Judge which has decided the appeaL 
The effect thereof is that such decision or order will be final and no 
second appeal would lie against it. 

Jurisdiction of Superior Courts : — This is therefore a provision 
affecting the jurisdiction of the superior courts, which would be that 
of the District Judge if the decision or order had been passed by an 
Assistant Judge or a F. C. Subordinate Judge and that of the High 
Court if the decision or order had been passed by a District Judge. 
Such a provision appears to have been necessary because unless 
expre^ly barred a second appeal would lie in such cases under the 
provisions of S. 100 of the Civil Procedure Code, 1908 and because it 
has been ruled by several High Courts that there is no presumption as 
to ousting or restricting the jurisdiction of the superior courts and that 
an intention to do so must be in express temas.i What is meant by 
this proposition has been further made clear by the Calcutta High 
Court in Nursing Das’s case by saying that it is not necessary that 

1. Balmant v. Beoreiary of State ( 7 Bom, L. E, 497 ) ; Ibrahim t. Musamat 
2ainah (A, 1, E, 1935 Lah. 613); Narsing Bos v, Choge Mul (A. I. E. 1939 
Cal. 435, 445, S', B.) ; Mksamat Keiahi Knar Y, Shm Naram ( A. I. E, 1931 Ail, 
796, 707), 



there should be express words for this purpose but that what is nece- 
ssary is that the language used must be clear aud unambiguous, 
showing the intention of the legislature to tahe away the jurisdiction of 
a superior court. From the fact that what is barred is a “further 
appeal” it can legitimately be inferred that a revision application under 
S. 115 of the Civil Procedure Cods, 190S is not barred. The right to 
make one conferred by it cannot be deemed to have been taken away 
except by an express provision or by a necessary implication. There 
can be no such implication m this case because a revision application 
is an extraordinary remedy while an appeal is an ordinary one.^ 

The expression “any other law” used in this section must be 
deemed to contain a reference to that contained in S. 100 of the Civil 
Proeedvbre Code, It is the general law of procedure applicable to all 
proceedings of a civil nature and an appeal to a District Judge under 
S. 9 (1) of this Act would be deemed to be a procaedir^ of such a 
nature. The provisions of Rules 9 to 34 of Order XLI of Schedule I 
to the said Code have also been made applicable to such an appeal by 
S. 13 of this Act, so far as they may be applicable. Still no second 
appeal would lie under this Act on account of this clear provision to 
the contrary. Whether inspite of this a revision application to the 
High Court against the decision of the District Court in an appeal 
under this Act would or would not lie under S. 115 of the Code may 
be deemed by some open to question. But my own view is that a 
prohibition against such an application cannot be inferred from the 
clear wording ot this section barring only “a further appeal,” and the 
requirements of S. 115 of the Code being fulfilled owing to the 
** District Court,” to which an appeal is preferable under S. 9 (1) of 
t ,hiR Act, being “subordinate” to the High Court of Bombay, there 
seems no valid reason why such an application should not be deemed 
to be maintainable as ruled hx Pandumngrao’s case under S. 37 of 
the Act, cited in the preceding paragraph. 

2. Pandurangrao v. Sheshadki^aeharya (46 Bom. L. E-. 711), a decision 
under S* 37 of the Act as it originally stood ; Gulam Hussain v, He Soma ( 31 
Bom* L* B* 988 ) which contains a dictum that there is a presumption in favour 
of giving jurisdiction to the Bighe^:^ Court* Amanat Begum v, Bha^an Lai 
cm* ", . 



The said expression cannot, as ruled in Bliim Raj -v. Munia 
have reference to the Act itself in a section whereof it is 
contained nor to any provision contained in the Dehhkan AgriouUuHsi 
Belief Act, 1879, which it repeals by S. 85 with effect from the date 
of establishment of a Board for any local area or for a class of debtors 
in such area, so far as that area is concerned* 


The High Court of Bombay cannot however be deemed to have 
jurisdiction to entertain a revision application against an order of a 
Board passed during the course of a proceeding under S. 17 or S. 23, 
because a Board is not a Courts and an appeal can be made to a 
District Court against the award passed ultimately in such a proceeding. 

16.* ( 1 ) A Board shall in all proceedings under 

this Act be subject to the control of 
Control o%er Board. District Court within the local 

limits of whose jurisdiction it is established, 

(2) The District Judge or any person authorised 
by him may inspect or cause to be inspected any property, 
books or documents in possession of or under the control 
of the Board and require the Board to furnish such 
statements, accounts, reports, copies of documents or 
such other information relating to the proceedings and 
duties of the Board and may pass such orders therein as 
he thinks fit. 

COMMENTARY. 

Scope of the section and change in the law This section as it 
origanally stood placed the Board under the control of the Court of 

3. A. I. B. 1935 Pat. 243. 

4. See the mling ia 47 Bom. L. B, 8S2, ^ 

• The words “ District Court ” were substituted for the words “ Court of the 
Pirst Class Subordinate Judge” and the word “Special” before the word 
Jurisdictfon ” in sub-section (1) of this section was deleted by S. 6 (1) of Bom. 
Act VIII of 1946 and the word “District” was substituted for the words 
“First Class Subordinate” before the word “Judge” in sub-section (2) of this 
section by S. 6 ( ii ) of the said Amending Act, 

14 ■ ' ^ ^ 


the First Class Subordinate Judge (Civil Judge, Senior Division) 
vdtMn the' limits of whose special jurisdiction it may have been 
established, with respect to all the proceedings conducted before it. 
As amended, it transfers that control to the Districi Court within the 
local limits of whose jurisdiction the Board may have been established. 
According to S. 40 of the Amending Act, this change bocamcs eliective 
fifom the date of coming into force of the said Act in the case of 
the Boards then in existence which were the eight appointed in 1942* 

SultseGtion (1)- — ^This sub-section contains a general provision 
vesting control over the Board in the District Court within whose 
jurisdiction it is established. 

A doubt is sometimes raised in the courts as to tuo nature of 
that control i, e. to say, whether it is for administrative purposes only 
or whether it is for judicial purposes as well i. c. to say, whether it can, 
like S. 115 of the O.'p. Code, be deemed to confer on the District Judge 
an extraordinary jurisdiction to call for the record of a case before the 
the Board on the application of a party, examine it, call upon the other 
party to the case to show cause by serving it with a notice, hear the 
arguments of both on the point of irregularity raised before him and 
pass any order, confirming, modifying or reversing that passed by the 
Board. I have therefore patiently and carefully thought over this point. 
The opinion expressed in the first edition of this work, namely that the 
control spoken of here is administrative control only, was most probably 
based upon the following considerations namely (1) It seems from the 
provisions of SS. 6, 9 to 12 and 14 of the Act to be the policy under- 
lying this Act to leave the Boards free to decide aU the questions of law 
and fe.ct arising before them to the best of their abilities without 
interference during the progress of the proceedings before them and to 
provide for justice being done ultimately by allowing appeals in the 
case of all awards and specified classes of decisions and orders putting an 
end to the proceedings so far as the Boards are concerned | (2) If the 
Bombay Legislature had intended to confer such an extraordinary juris- 
diction on the District Comrts incases in which appealable awards are to 
be ultimately made, just as the Hi|h Court exercises over .the courts 
SUbolfdinate to it “ tinder S. P. Oocfe, in rases in which no 


appeal lies, it would have defined the classes of cases m which it could 
be exercised as the Indian Legiskture has done while enacting the said 
section of the Code. The provisions of sub-section (2) cannot be 
deemed to do so, because what it does is merely to indicate who shall 
exercise the control vested in the District Court by sub-section (1) and 
tbe directions in which it is to he exercised. Surely a District Judge 
cannot be deemed empowered by that sub-section to exercise extra- 
ordinary jurisdiction through “a person authorised by him as he is 
no doubt empowered by it to get the work of inspection done ; (S) 
“To call for the record of any ease decided by a Board ” is not one 
of the acts which a District Judge is empowerd by sub-section (2) to 
do or get done by a person authorised by him and in the absence of 
it, such an important power cannot be deemed to have been conferred 
impliedly on him; (4) By omitting to makes such an express provision 
the Legislature cannot be deemed to have intended to leave genuine 
grievances unredressed because all orders which put to an end to 
the proceedings before the Board are appealable under S. 9 (1) and 
all those which do not put an end to them can be made tbe grounds 
of an appeal after au award is made, provided of course they fall within 
the categories mentioned in S. 12 out of which ( c) and ( d) are so com- 
prehensive as to include all eases of failure or denial of justice? (5> 
Even under the Civil Procedure Code which is applicable to proceedings 
under this Act, “ so far as may be ’ under Rule 35, interim orders 
are not appealable except as specifically provided in Or. XXllI of 
Schedule I to the Code and the District Courts to which the civil 
courts are subordinate cannot entertain revision applications against 
those orders which are made in appealable cases and which are not 
specifically mentioned in the said Order. 

As against them the only circumstance to be webbed is that 
whereas S. 14 of this Act expressly bars “ a further appeal against the 
decision or order of the Court under this Act, and whereas S. 18 of 
the Genial Provinces Debt Ooneilwition Act, 19SS, S. 28 of the Bind 
Debt ConoUation Act, IHl, S. 38 of the Bengal Agricultural 
Debtors Act, 19S5, B. 22 of the Punjab Relief of Indebtedness Act, 
1934 and S. 22 of the Madras Debt Conciliation Act, }9§6 conts.i» 


express provisions against the entertainment of appeals and revision 
applications against orders passed under the respective Acts, there 
is no such express prohibition in this Act against the entertainment 
of revision applications against the orders passed by the Boards in 
appealable cases. However it is the High Court alone that has an 
inherent extraordinary jurisdiction of such a character and that too in 
non-appealable cases by virtue of and within the limits imposed by S, 
115 of the Civil Frocesdv/re Code so far as regular suits are concerned 
and by S. 25 of the Provincial Small Causes Courts Act^ so far as suits 
decided by the civil courts in the exercise of their Small Cause 
Court powers are concerned. I have therefore come to the conclusion 
that the view expressed in the £rst edition of this work as to the scope 
of this section is the only correct one and must be adhered to until the 
High Court of Bombay decides otherwise in some case and that decision 
is authoritatively reported. 

/Swb-ssciioTi This subsection further particularly provides 

for the inspection of the property etc., in the possession or under the 
control of the Board and for statements, etc., being called for in the 
exercise of the power of administrative control conferred by subsection 
(i). It is permissible under it for the District Judge concerned either 
to go personally to inspect the property, etc., or to depute any one 
else hound by his orders, to do so on his behalf and make a report to 
Mm. It would also be wiihin his discretion to call for statements, 
accounts, reports, copies of documents or such other information 
relating to any of the proceedings before, or to the duties of, the Board 
and pass such orders thereon as he thinks proper, instead, of going 
out for a personal inspection or deputing any one else for that purpose 
and the Board concerned would be boimd to carry out such orders also. 

16. Where any period is fixed or granted by the 
Power of Board Board for the doing of an act prescribed or 
■to miarge allowed by this Act, the Board may, in its 
discretion, from time to time, enlarge such period, even 
thpugh the period origin^Jty fixed or granted may have 



«= Provided that the period for doing one single act either 
at one time or at different times, shall not he enlarged hy more 
than SO days, 

COMMENTARY 

Scope of the section: — ^This section confers on the Board a 
general power to extend the period fixed or granted for doing any act 
in relation to the proceedings before it, as and when it pleases. It is 
remarkable that it empowers the Board to extend the time fixed for any 
purpose even after that time has expired and that since it does not 
contain any words requiring an application being made by a party for 
that purpose, the Board can extend the period fixed for any purpose 
even suo inoto. This is a power similar to that conferred on the civil 
courts with respect to references to arbitration made through them by 
Para. 8 of Schedule II to the Civil Procedure Code 1908, which 
gave effect to the ruling of the Allahabad High Court in the ease of 
Har Narain v. Bhagtvant.^ 

Change in the ^csio:— The main provision in the section which 
alone was originally in the Act set no limit on the Board’s power to 
enlarge the time fixed or granted for the doing of any Act in connec- 
tion with a proceeding before it. The addition of the proviso now 
sets a limit of 30 days on that power to be exercised with reference 
to any single Act whether it is exercised at a time or bit by bit accord- 
ing to the circumstances of each particular case. 


* The proviso to this section was added by S. 7 of Bom. Act VIII of 1946 as 
one of expedients calculated to contribute towards a speedier disposal of eases 
by the Boards. 

1. I. L. E, 10 All 137. 



CHAPTER in. 


PKOCEDUEE EOB ADJUSTMENT OF DEBTS. 

17. (1) Within eighteen months from the date on 

. which a board is established under section 

for adjustment 4, any debtor may make an application to 
of debts. Board for the adjustment of his debts 

under this Act as hereinafter provided. 

* Promded that in relation to a Board established after the 
Bom VIII commencement of the Bombay Agricultural Debtors 
of 1946. Belief {^ Amendment) Act, 1945 , this sub— section 
shall be construed as if for the word ''eighteen” the word 
" six ” were substituted. 


(2) Unless the debtor has already made an appli- 
cation under sub-section (7)» his creditor may make an 
application to the Board for the adjustment of his debts 
within the period specified in sub-section (i). 


(3) An application under this section shall be made 
to the Board established for any local area if the debtor 
or any of the debtors who is a party to the application 


ordinarily besides in such area, or to the Board established 
for the class of debtors, if the debtor or any of the debtors 
who is a party to the application belongs to the said class. 

(4) When more than one application has been made 
to the same or different Boards by or in respect of the 
same debtor or one or more of the joint debtors, 

(a) if the Boards are established within the local 
limits of one Court, that Court, and 


»Th 


proviso added by S, 8 of Bom, Aot, YIII of 1946, 


{b) if the Boards are established witMii the local 
limits of more than one Court, a District 
Judge or a Joint Judge appointed in this 
behalf by the Provincial Government, 

shall after holding such inquiry as it or he thinks fit, direct 
that all such applications shall be dealt with by any one 
of such Boards as may be specified in the direction : 

Provided that the Board so specified shall be one of 
the Boards referred to in sub-section ( 3 ). 

(5) ^To objection as to the place of presentation of 
the application shall be allowed by the Board or the Court, 
unless such objection was taken at the earliest oppoitunity 
before the Board to which the application was made and 
unless there has been a consequent failure of justice. 

COMMENTARY 

Scope oj this Chapter With S. 17 begins the third chapter 
of the Act. The first chapter thereof comprising SS. 1 to 3 and bear- 
int, the heading Preliminary contains provisions as to the title, 
extent and commencement of the Act, definitions of certain words 
and expressions occurring therein and a general clause applying the 
definitions, of other words and expressions, occurrmg in the Act but 
not defined in S. 2, contained in the Code of Civil ProcedAtre Code, 
1908 and the Bombay Land Revenue Code, 1879 so far as they may 
be applicable in view oi the context in which the word or expression 
occurs and lastly a saving-clause, excludir^ certain kinds of debts 
from the operation of certain sections of the Act. The second chapter 
headed Constitution and Powers of the Board and of the Court in 
appeal provides for the setting up of Debt Adjustment Boards of 
two types according to the needs of various localities and of certian 
classes of debtors, the general powers of the Boards in relation to the 
matters falling within their cogrdzance, for appeals being filed against 
specific awards and decisions of the Boards, for charging court-fees and 


following a particular procedure, &c., in connection with the appeals and 
for the administrative control over the Boards. These provisions too 
are more or less of a formal nature. 

The special remedy provided for in this Act for relieving the 
agricultiu’al debtors of their liabilities so far as they affect individual 
money-lenders forms the subject-matter of Chapters III and IV of this 
Ach Thereout Chapter IV again, which contains provisions enabling 
a Board or a Court to declare an agricultural debtor insolvent suo moto 
and take fmrther proceedings, as if the declaration had been made under 
S. 27 of the Provincial Insolvency Act, 1920, is likely to come into 
operation only in certain eases if certain conditions are fulfilled. 
Hence it is Chapter III alone that is the most important chapter 
of this Act as the provisions contained therein are likely to be of use 
in the case of all agricultural debtors seeking relief under this Act. 
That Chapter comprises SS. 17 to 67a of this Act. Thereout those 
which concern the special remedy provided for by this Act are Sec- 
tions 17 to 22, 26, 31 to 33, 35, 37, 38 to 46, 47, 48 to 57, and 59 to 66. 
Sections 23, 24 and 25 relate to the settlement of debts arrived at with- 
out interference by the D. A. Boards, either before or after an applicar 
tion under S. 17 has been made and the legal effect of a settlement 
not brought to the notice of the Board as provided for. Sections 27 to 
80 and 34, 36, 58, 67 and 67a relate to matters of procedure only. The 
cumulative effect of all these provisions will be found discussed 
under the heading Remedy provided hy the Act in the Introduction 
to this Act. 

Heading of this Chapter It can be readily understood that in 
view of the nature of the contents of this chapter its heading " Procedure 
for the adjustment of debts” is not sufficiently comprehensive. When 
such is the case the rules of interpretation relating to such headings 
given in the beginning of the Commentary on Chapter I above^ will, 
I hope, be found usefuL 

Bpecial tribunals and the civil courts: — From the facts, that 
$. 4 of this Act provides for the- appointment of Debt Adjustment 
;,|^to^^, that thfe Motion and sevfflc^^ others in this chapter give jurisdio; 


tion to such Boards to take exclusive cognizance of proceedings started 
under this Act subject to the control of the District Judges ’within the 
limits of whose jurisdiction they may have been estublished, and that 
S. 37 directs the ordinary civil courts to transfer to them all pending 
suits, applications for execution and proceedings relating to the recovery 
of a debt in which are involved questions as to whether the person from 
whom the recovery is to be made is or is not a debtor under this Act 
and whether the total amount of his liability on the relevant date did 
or did not amount to Ks. 15,000, it can be inferred that this is a special 
piece of legislation providing for a special remedy being availed of by 
certain classes of persons for cheeking a specific mischief. From, the 
fact that the jurisdiction of the civil courts to entertain certain classes 
of suits and proceedings is ousted by S. 73 it can be further inferred 
that it affects the jurisdiction of such courts under the ordinary laws. 
This is not the first instance in which an Indian Legislative has thought 
fit to do so. Even apart from other evils, that consisting of the heavy 
indebtedness of the agriculturist debtors has itself been attacked in 
several other provinces of India by the special pieces of legislation 
whose titles have been mentioned in an Appendix heretoand whose prin- 
cipal features have been mentioned in the Introduction. An amount of 
case law has^therefore grown up around them. Believing that the judicial 
principles deducible therefrom will be helpful in dealing with cases 
arising under this Act so far as the question of jurisdiction is concerned 
I give them below : 

(1) It is a cardinal principle of the construction of statutes that 
those which set up special tribunals ousting the jurisdiction of the 
ordinary civil courts, must, as a rule, be construed strictly,^ 

2. VytMlinga v. Temple Committee, Tinnevdly Cirele (A. I. E. 1931 Mod. 
801 ) ; Koyal v, Bhond JLetl ( A, I. E, 1931 48} ; Gulctmhueenf v, Clarch JDe Sovzee 

{I. L. E. S3 Bom. 819) ; Baldeo Das v. Lai Nihnani Nath (A. I. E. 1928 Pat. 615) ; 
Cheta V. Baija (I. L. E. 9. Lahi 38) ; Ganesh Das v. Mra Lai (A. I. E. 1926 Nag^ 
212) ; Musamat Dhanpati Kuar v. Kandhaiya Baksh {A. I. E. 1930 Oudh, 371 ) ; 
Ali Mahomed v. Hahim { A. I. E. 1928 Lah. 121 ) ; Muthammal v. Secretary of 
State ( 24 IVf! L. J. 405 ) ; Maung Ba Lah v. Liquidator, K. T. Co-operative Society 
( A. I. E. 1933 Eang. 124 ) ; Chan Pyu v. Chan Ohor { A. I. E. 1923 Bang. 238 ) ; 
Vaikunth Bhat v. Sarvottam Boo ( A. I. E. 1936 Mad. 674); Susai Odayar r, 
Smmi Nath tyer (A. I. R. 1936 Mad. 522); Ibrahim v. Musarmt Zainai>{Ni If 
16 


(2) There is a general presumption agaiaast an intention of the 

legislature to oust the jurisdiction of the civil courts."^ 

(3) Such an intention can therefore be inferred from the langiage 
of the statute only if there are in it clear -words ior that purpose or if 
the words used therein are such that such an inference drawn from 
them can be deemed to be reasonable.^ 

(4!) Ouster of jurisdiction should not he readily interred. Even 
when it is made expressly or by necessary implication, the com’ts have 
iurisdiction to examine into cases where the provisions of the Act have 
not been complied with or the statutory tribunal has not acted in 
conformity with the fundamental principles ot judicial procedure.a 

(5) A judge can amplify his jurisdiction by putting a reasonable 
construction on the words of a statute but he cannot strain the language 
thereof for that purpose.o 

(6) An alteration in jurisdiction embodied in a specific enact- 
ment cannot be efiected by implication in a statute which has nothing 
to do with that jurisdiction.^ 

Special Bemedy provided hy this Act It will further be seen 
that this Act provides a special remedy lor eradicating the indebted- 
ness of the agricultural debtors, for whereas the usual procedure is by 
way of a suit, this Act enables a party to get same relief by way of an 
application under this section. It also provides by S. 19 for getting the 
preliminary information which may either lead to a settlement or to 
an application under this section with the knowledge of the view-pomt 


B* 1935 613) j King Emperor v, BaJiu Bant {A, I* B* 1935 P* C. 89) ; Abdul 

Bahman v. Abdul Wahah ( A. I* B, 1935 Kag. 120 ) ; Gir Ear Baroop v, Bhagwan 
Bin (A.I.B.1935 0udh96), 

3, BaZmant v. Secretary of State ( 7 Boni. L. B* 497 )* 

^ 4, ' Shantha Band Gir y, Bamdemnand ( A* I. B. 1930 All. 225, 230 F. B. ) $ 

tTaygfMddiJX v, 3£asamat Bahiman ( A* I» B* 1985 Sind. 73, 75 ), 

5. Secretary of State v* Udaelct and Oo^ (A, 1, B, 1940 P* G» lOo, 110}.' 
r 6. EMdahuisc v. Punjo (A* I*. K, 1930 Sind 265 F. B,). 

" 7^ BehM Bun Mectric Tramway Ltd^ v. Eabka State Agency (A. I* 


of the other party. Lastly, it also provides for making an application 
under S. 23 for getting a private settlement ^recorded and an award 
made in terms thereof, which is a procedure differing from that provided 
for in para 20 of Schedule II to the Civil Procedure Code, 1908. In 
such eases one established rule of interpretation is that the special 
remedy provided for must be resorted to.8 Another is that a remedial 
statute must be so construed as to suppress the mischief aimed at and 
advance the remedy provided thereby.^ See also the other rules appli- 
cable to such statutes given under the heading Character of this legi- 

lation in the Commmt&ry on the Title and PreaiMe. 

Scope of the sectiom— This section as explained above relates 
to the special remedy provided by this Act for the relief of agricul* 
tural debtors from their indebtedness. It is sub-divided into 5 sub- 
sections, out of which the first two relate to the method and period 
of time for taking advantage of the remedy, which consists of an appli- 
cation to be made to a D. A. Board, the third is likely to enable the 
party wishing to take advantage of it to know which Board should be 
approached for that purpose, the fourth makes provision for the 
regulation of business of the Boards when some complicate situation 
arises and the fifth lays down the limit upto which a technical objec- 
tion as to the place of presentation of an application can be allowed. 

Suh-seotions (!) and ( 9 ) :— Those sub-sections enable ( 1 ) a 
person who is a debtor according to S.2 ( 6 ) of this Act as amended, 
read with S.2 (5), (8) and (12 ) to (14), to make an application for 
the adjustment of his debts to the D. A. Board for the local area in 
which he ordinarily resides or for the class of debtors to which he 
belongs, and ( 2 ) a creditor of a such a debtor to get his claim 
against the latter adjtwted, according to the provisions contained in the 
subsequent sections of this chapter. 

Period of limitation and the change in the lam relating 
thereto -.—The period of limitation within which any of them could do 

8. GhunUal v. Ahmedahad Munieipdlity (I, L. E. 36 Bom. 47) ; Joti 
Prasad v. Amba Prasad (A. I. B. 1933 All. 368). 

9. Biwan Singh v. Emfsror {Appeal— A, I. 193? Nag. 68). 


so aocordina; to sub-section (1) was 18 months from the date of esta- 
blishment of the Board concerned under S. 4 of this Act. That sub- 
section was required to be read along with the first proviso to S. 54 ( 2 ) 
(J). "When it was so read the period of limitation for making an appli- 
cation was reduced to one year in the case of a debtor who wanted to 
avoid being liable to- pay the costs of the application in the event of 
his neglecting to make it within that period and the creditor making 
an application within the remaining six months under sub-section ( 2 ) 
of this section. The Ml period of 18 months was however available 
to a debtor who was unmindM of such a liability Mling upon him. 
That proviso to S. 54 ( 2) {1) has now been deleted. Moreover in the case 
of the Boards established after the coming into force of Bonu AcLVIII 
of 194 s i. 0. after 21st April 1945, the said period of 18 months has 
been reduced to 6 months from the date of establishment of the Board 
concerned. The combined effect of the said deletion and reduction is 
that a debtor as well as a creditor has a period of 6 months within which 
to make an application under this section and that a debtor incurs no 
liability by refraining from making one within a particular portion of 
that period. 

Another important change worth noticing here is that though 
the savii^-clause in S. 32 ( 1 ) which permitted a Board to take cognizan- 
ce of a claim preferred by a creditor by an application made after the 
prescribed period, if good and sufficient cause was shown by him, has 
been deleted sub-section (2) of the said section is stiU there 
in its original form. If therefore a creditor making an application to a 
Board under S. 17 after the prescribed period allies that his debtor 
had, by his declaration, act or omission, intentionally caused or permitted 
him to believe that he was not a debtor for the purposes of this Act 
and that no application under S. 17 can be entertained by any Board in 
respect of any debt owed by him to the creditor, by reason of the provi- 
sions of S. 26, i. e. to say, by reason of the feet that the total amount of 
his liabilities on the relevant date exceeded Ks. 15,000, the^oard, if 
otherwise competent to entertain such an application, must 
that creditor’s application, decide the question of feet above-mentioned 
%8a|>rehnMiwypomtandifits fein the e>ffirniative^ mu4 


treat the application as one made in the usual course and proceed with 
it, although at the date of the application the prescribed period may 
have elapsed. 

Modification oj. these ’provisions by those of 8. :_-Although 
both these sub-sections do not lay down any limit as to the total 
amount of debts for the adjustment whereof an application would 
lie under them, they are controlled by S. 26 which prohibits the 
entertainment, of any application under them for the adjustment of 
the debts of a debtor the total amount of whose debts exceeds Es. 15,000 
as calculated upto 1st January 1939, by the Boards set up prior to 21st 
April 1945 and upto the date of establishment of the Board concerned 
by those set up after that date. 

Sibb-seetion {3): Forum for applieations under s'ub-sectio'm ( J?) 
and (^):— The forum for making an application under either sub- 
section (1) or sub-section (2) is determined by the ordinary place of 
residence of the debtor, whatever may be the place of residence of the 
creditor. If one Board has been established for the local area in which 
the debtor resides, then an application must be made to that Board but 
if within such area different Boards have been established for different 
Alflgges of debtors residing within that area, then an application against 
a debtor must be made to the particular Board established in that area 
for the class of debtors to which the debtor in the application belongs. 
Thus, for instance, if a Board has been established at Godhra in the 
Broach and JPanch Mahals district for all non-Bhil debtors and another 
has been established in the Dohad Taluka for the debtors of the Bhil 
class residing in the said district, then even if a Bhil debtor resides in 
or near Godhra, an application by or against him must be made to the 
latter not to the former Board. 

Sub-section (4) r— This sub-section provides for the contingen- 
cies in which more than one application have been made to the same 
Board or to different Boards by or in respect of the same debtor or 
by or in,respect of one or more of the joint debtors concerned. The 
provision that it contains is that an order can, in such a contingency, 
be made that all such applications shall be dealt with by any one of 
mch boards as may be specified the orfier. The authority for passing 


such an order vests under this section in ( a ) the District Court within 
the local limits of whose jurisdiction the Board concerned may have 
been established or (6) a Joint Judge appointed in this^ behalf by the 
Provincial Government, if the Boards concerned are situated within the 
local limits of more than one Court. The Court or the Judge, whoever 
has jurisdiction under this sub-section, is required to pass an order as 
above after holding such inquiry as may be considered tit in the 
circumstances of the case. Since no particular mode of making an 
inquiry is specified here, it would be within the power of the Court or 
the Judge to adopt any that may be found suitable, provided of course 
that it is consistent with the principles of natural justice. 

Meaning of the word “ Court" in this suh-seotiom — In order 
to determine the meaning of the word “Court" in this subjection 
reference must be made to S. 2 (4). Clause (a) of that sub-section 
provides that the word “Court” in S. 17 and certain other specified 
sections shall mean the Court of the. District Judge to which an appeal 
lies against the decision of a Board under S*9 (1). 

There was an anomaly in this S. 2 (4 ) (a) as it originally stood. It 
was explained and solutions there of were suggested in the first edition 
of this book. It is not necessary to repeat them here because the 
anomaly has been removed by the fact of the District Court alone havir^ 
now been invested with the power to entertain appeals gainst 
specified awards and decisions of a Board. 

Proviso to the sub-section The whole of this sub-section is 
subject to the proviso that the Court or the Judge must specify in his 
brder under this sub-section such a Board only as would be one of 
those referred to in sub-section (5). 

In case of a doubt as to the effect of this proviso on the sub-sec- 
tion sea the Commentary on & 10 under the heading Proviso as an 
aid to interpretation. 

Bub-section (d)j— This sub-section lays down two restrictions 
on the liberty of a party to an application under this section to raise 
o1)jections as to the jurisdiction of the Bowd. They are (1) that the 
ii^usljhav^ |)e 0 « earliest opporfcuE^ before th^ 


Board concerned and (2) that the filing of the application before a 
wrong Board must have resulted in a failure of justice. It should be 
particularly noted that both the conditions must be fulfilled before such 
an objection can be allowed either by a Board or a Court before which 
it is raised. For the rules pertaining to this section see the relevant 
Appendix. 

18. (1) Every application made under section 17 
. shall be in writing in the prescribed form 

Fofia and v©n- 

fioation of appliea- and shall be signed and verified in the pres* 

tion* . *11 

cnoea manner# 

(2) It shall be accompanied with such court-fee as 
VII of 1870 payable under the Court-fees Act, 

1870, as if the application was a plaint in 
a suit for accounts. 

COMMENTARY 

Soope of the section : — This section provides for making rules 
and prescribing forms for the application to be made imder the 
preceding section. This has been done by Rule 16. ( See the relevant 
Appendix ). 

Suh-section (1) This sub-section leaves it to the Provincial 
Government to prescribe the form in which an application under 
S. 17 ( ?) or (^) should be made, provides that it shall be signed 
and verified but leaves it to the said Government to determine the 
T uannar of doing SO, The forms prescribed by that Government are 
Nos. 1 and 2 in the relevant Appendix. 

Sub-section ( 1) By this sub-section the Legislature has pro- 
vided that an application under S. 17 of this Act shall for the pur- 
pose of the court-fee payable thereon, be treated as a plaint in a suit 
for accounts. Some explanation of this is necessary. 

Oourtfee on applications under 8* 17 {1) and (2) : — Under 
S. 7 (4) (/) of the Court-fees Aet, 1870, which has been made appli- 
cable by the sub-section to applications under S. 17 (1) and (0) of 
this Act, the plaintiff' is at liberty to put his own valuation cn the 



claim in a suit forj'accoimis and pay ad mlorem fee according to 
Item No, 1 in Sch. I to the Act. The least amount at which it is 
permissible to value a claim for accounts under that provision is Rs. 
5 and accordingly an applicant under this section can file an appli. 
cation on affixing a court-fee stamp of as. 6 only. That fee has been 
temporarily raised by 25^ with effect from 1-1-44 (See SS, 1 and 2 
of and the Schedule to Bom. Act XV of 1943). 

Exemption in the case of debtors of backv:ard tribes in 
certain areas:— The Government of Bombay has by Govt. Not. 
R. D. No, 585/45 dated 9th August 1945 issued under S. 35 of the 
Court fees Act, 1870. (VII of 1870) and published at 120 of Part 
IVA of the B. G. G. dated August 16, 1945, remitted the fee 
payable, under Article I in Schedule I annexed to the said Act, read 
with sub-section ( 2) of section 18 of this Act ( Bom. XXVIII of 1939 ) 
in respect of an application made under S. 17 ( 1 ) of the latter Act 
by a debtor who is a member of any of the backward tribes specified 
in Part II of the Thirteenth schedule annexed to the Government of 
India (Provincial Legislative Assemblies) Order, 1936, in the 
following areas, namely: — 


1. Umbregaon talaka and Mokhada petha of the Thana district; 2, 
Shahada and Taloda talnkas of the West .Khandesb district; 3. The Satpura Hills 
Reserved Forest Area in the Chopda, Fawal and Raver talukas of the East 
Khandesh district and 4. Kalwan taluka and Peint petha of the Nasik district. 

The backward tribes mentioned in Part II of Schedule XIII to the G. of I; 
Order, 1946 are: — Bomhayi---l, Barda; 2. Bavacha; 3, Bhil; 4. Chodhra; 5. Dhaxika, 
6, Bhodia; 7, Bubla; 8. Gamit or Gamta; 9. Gond; 10. Rathodi or Katkari, 11, 
Konkna; 12, Koli Mahadeb; 13. Mavchi; 14. Haikda or Nayak; 15. Pardhi including 
Advichincher or Phanse Pardhi; 16, Patelia; 17. Pomla; 18, Powara; 19. Rathwa; 
20. Tadvi Bhill; 21. Thakux; 22. Valvai; 23. Varli; 24. Yasava. 

Covert-fee on interim applications ; — ‘The other provisions in 
the Act for the payment of courtrfee are those contained in S* 11, 
23 (4), 24, 54 (2) (m), 60 (1) and 61* All of them except the first 
rdate to the payment of court-fee on the awards made under the 
dil^nt sections of this Act. The first provides for the payment of 
coiirtrfee on appeal memos. From amongst the Eules, No. 24 provides for 


There is no specific section in the Act or specific rule amongst the 
Buies prescribing any court-fee for interim applications and any pro- 
cess-fee in the shape of courtrfee on notices. There is thus no “per- 
mission of the legislature” for demanding the payment of court-fees 
on such applications and on notices, which, according to the ruling in 
the g 3 ,sb oi Commissioner of Income-tax, Bombay y. Reid, ^ is 
necessary for such a purpose. Buie So can be of no use in such a 
case because it relates only to naatters of procedure and there 
is no section or rule applying generally all the provisions of the 
Indian Court-fees Act, 1870 to proceedings under this Act. 

19. (1) After the coming into force of this Act, 

^ , but notwithstanding the fact that any ap- 

xiiV©iry r* ^ ^ x a.** 

aiui debtor to file r)]|0^tion h^S I'Ot b66n uiBU llIluBr SCCtlOIl 
a true and con ecu ^ 
statemeBt "before l7— 

■ Board. , 

(a) every creditor, on being required to do so by a 
notice in writing by any of his debtors, shall, with- 
in one month from the date of the receipt of such 
notice, file before the Board referred to in sub- 
section (5) of section 17 a true and correct state- 
ment of all his claims against such debtor, and 
shall at the same time send a copy thereof to such 
debtor, and 

(&) every debtor, on being required to do so by a 
notice in writing by any of his creditors, shall 
within two months from the date of the receipt 
of such notice file before the Board referred to in 
sub-section (S) of section 17 a true and correct 
statement— 

* (*) of all debts owed by such debtor ; 


e hold! 
loses ai 
3 perse 

(m) of his income from agriculture and from 
sources other than agriculture in the year 
preceding the date of the notice. 

The debtor shall at the same time send a copy of such 
statement to such creditor. 

(2) Every debtor or creditor giving a notice under 
sub-section (l) shall at the same time send a copy thereof 
to the Board. 

(3) In awarding the costs of any proceeding in res- 
pect of any application made under section 17 the Board 
may, on being satisfied that the statement required to be 
filed under sub-section (i) was, without sufficient cause, 
not filed within the time specified therein, direct the party 
in default to bear the whole or any portion of the costs of 
such proceeding. 

COMMENTARY 

Scope of the section i—U first sight this section may seem 
unconnected with the remedy provided in S. 17 above inasmuch as 
its provisions are to have effect “ notwithstanding the fact that any 
application has not been filed under section 17”. However it is not 
only not quite unconnected with that reiriedy hut provides for a pre- 
liminary step which an intending applicant can and would necessarily 
be required to take before making such ah application because obviously 
a debtor of the agriculturist class, who is proverbially illiterate could 
not be expected to have in his possession all the t information *which 
S. 17 ( i ) of this Act requires him to supply, and a creditor-a^pHcant 
too would stand in need of gettirig Som his debtor siich and so much 
information about his affairs as he is expected to supply while making 
'ah"»pHoation 'Under S. '17 ('^'V' TW4*gli®tfi^''3 


bv this section a duty on both of them to assist each other in availing 
Jmself of the remedy provided by this Act. In view of this it agears 
that the proper place of this section in this chapter was before bb. 17 

and IS* 

StA-section ( 1 ) ^-The section has been sub-divided into 3 
sub-sections. The first thereout is again sub-divided into two clauses 
( a 1 and ( b > Out of them( a ) is intended to be of use to the debtor m 
getting the necessary information from the creditor and (5) is intended 
to be of use to the creditor in getting such information as he would 
stand in need of from his debtor. 


Procedure f&r getting the w/ormaiiow— In each case the party 
reauirino information must give a notice in writing to the other party 
and that” party is bound to supply the correct information as to the 
points mentioned in each clause, in the form of a statementfiled before 
the Board having jurisdiction in the matter. He is also required to for- 
ward a copy of such statement to the party giving the notice. 


rime for supplying the information-.— A creditor served wi& 
a notice as above is required to file such a statement withm one month 
of the receipt of the notice by him while a debtor is required to do so 
within two months of the receipt of the notice by him. 


Suh-section ( ^)^-This sub-section requires each party giving 
a notice to send a copy thereof to the Board having jurisdiction in the 

matter. 

Sv}y-seotion ( S ) J-Tbis sub-section backs up the duty to file a 
statement as required and supply a copy thereof to the party givmg 
the notice, by a sanction, lest the duty be disregarded. That sanction is 
that the Board is empowered by this sub-section to saddle the party in 
de&ult with the whole or a portion of the costs of the proceeding, if 
any started subsequently under S. 17. The condition precedent for the 
exercise of this discretionary power is that the Board must be satisfied 
that the de&ult had been committed without sufficient cause. This 
means that the party who failed to file a statement as required by 
subjection (1) within the pr^cribed period would be at liberty to show 
|h^t tiieico w^ ^ su^Bbient natis^'fcr Edt eclciiljirg with the xtquiatu r 


As to what should be deemed to be a ‘‘ sufficient cause ", the Board ! 
must decide it, ( I ) in view of the circumsbinces that may have been 
diseio'ed during the course of the proceeding ami (2) the rulings under 
the same expression occurring in S. 5 of the Indian Limitation 
Mt, 1908. 

This motion and S. :--It is possible that the provisions com 
tained in this section may be useful as well for making an application 
under S. 23 as for making one under S. 17, if on the required particulars 
being supplied the party calling for them feels that the difierence, if 
any, between him and the other party is capable of being adjusted 
amicably and arranges for its being done either directly or through 
common Mends. 


This section and sections S6 and 86 : — ^The provisions of this 
section can also be made use of in order to determine whether the debtor 
is or is not one for the adjustment of whose debts an application under 
S. 17 or 23 can be made. If it is found that the total liabilities of the 
debtor as calculated upto 1-1-39 in the case of the debtors within the 
jurisdiction of the old Boards established upto the date of coming in- 
to force of the Amending Act i.e. 21-4-45 and upto the date of establi- 
shment of the Board concerned in the case of the others, exceeded Es. 


15,000, none of the above applications can be made by or against him 
by virtue of the provisions of S. 26 and therefore advantage can be 
taken of the temporary provisions centred in S. 86, which allow the 
remedy available under the Deccan Agriculturists Belief Act, 1879, 
being made use of for a period of three years from the date of 
' commencement of the operation of this Act in any particular area in 
connection with transactions entered into before the said date. 

20. If the payment of a debt due by a debtor is 
guaranteed by a sui ety or if a debtor is 
Application by otherwise jointly and severally liable for 

jointly and 


everaiiy liable. any debt along With any other person and 

; if thd‘ surety or Mtioh dA^ 

btilor; the debtor, majr mal^e ^a ap^ ^der sub- 

ji^tion (ij of sfotipn 




and the Board may after consideration of the facts and 
circumstances of the case proceed with the adjustment of 
debts under this Act so far as such applicant is concerned. 

COMMENTAEY 

Scope of the section ^-Section 17 ( i ) of this Act contemplates 
the case of there being only one debtor liable for a debt and of the 
debt, if at all, being secured by an encumbrance on his P’^^perty. 
This section extends the right to make an application under a 17 ( 2 ) 
to ( 1 ) a debtor, the payment of whose debt is guaranteed by a surety 
and ( 2 > to one who is otherwise jointly and severally liable with other 
persons for the payment of a debt The right is exercisable even if the 
Lrety or the co-debtor is not a person answermg to the description 
of a “debtor” contained in S. 2 ( 6 ). 

Board’s duty on receipt of such an application : When an 
application has been made to a Board by such a debtor, its duty is to 
take into consideration the facts and circumstances of the case and 
decide whether it should or should not proceed with the adjustment 
of the debts so far as the applicant is concerned. In order to get the 
necessary facts before it, the Board may have to examine the debtor, 
summon the surety or other debtors as the case may be, and the 
creditor or creditors concerned, and examine them and make such other 
investigation as may be necessary. It has ample powers under this Act 
to do so.1 

This section and S. 37 .—It has been ruleda by Bajadhyaksha 
J. that this section and S. 37 of this Act are complementary to each 
other and that therefore if there is a suit, appHcation for execution or 
other proceeding before a civil or revenue court involving the questions 
mentioned in S. 37 f 1 ) with respect to even one of ^ the person who 
are the defendants or the opponents therein, the suit, application or 
proceeding must under S. 37(1) be transferred to the competent Board. 

" I:' Sfee SS. of this ■' ' ■ ^ ‘ 


21, No applioation shall He under section 17 for 
adjustment of any debt due from a debtor 

transferred 

thil Aot assigned after 1st January 1938 if such 

debt was originally incuiTed by any person 

who is not himself a debtor. 

COMMENTABY 

Scope of this section : — This section prorides against a possible 
misuse of the provisions of S. 17 by a person who is not a bona fide 
debtor as defined in S. 2 ( «? ) of this Act by resorting to a camouflage 
consisting of the transfer or assignment of his own debt to one who 
is such a debtor. Since such a camouflage could not have been conceived 
prior to the idea of Government to make such legislation being known 
to the public and since it could not have been known till the Govern- 
ment of Bombay as re-constituted under the Government of India 
Act, 1935 itself resolved to do so, there could be no plausible ground 
for suspecting the bona fides of a transferor or assignor of a debt who 
had assigned that debt prior to that resolution. As that resolution was 
most probably made in the early part of the year 1938, this section 
provides against the maintainability of an application under S. 17 by 
one who, though himself a debtor at the date of the application or 
even at that of the commencement of the operation of this Act 
within the meaning of S. 2( d), had allowed the particular debt incurred 
by a non-debtor to which the application relates to be transferred or 
assigned to himself by that non-debtor, after the 1st of January of that 
year. This date remains unaltered by the Amending Act even in its 
application to the applications made to the Boards established after 
21st April, 194i5. 

(1) An application made by a debtor under sub- 
section ( 1 ) of section 1 7 shall contain a 


22 . 


Statement , , i « t , 

dei)t3 to be ^ciiid- st9»t6i3!i6nt of uolbtSj in tli6 proscribsci 

form, which shall include the following:- 


ucuoa -WAV*, 

ed in application. 


Id) the name of the 



(р) the names and addresses of his creditors, the total 
amount claimed by each creditor to be owing to 
him in respect of each debt, so far as it is known 
to the debtor, and a note whether each such claim 
is admitted by the debtor; 

(с) the history of each such debt with particulars of 
the original principal and the rate of interest 
chargeable; 

(d) details of any debts for which the debtor is liable 
as a surety or is liable with other persons as a 
joint debtor or joint surety, together with the 
names and addresses of all such persons; 

(e ) particulars cf all the debtor’s property, both 
movable and immovable, including the property 
situate outside the Province or in any local area 
for which a Board has not hem established under 
section 4* and claims, if any, due to the debtor, a 
specification of its value and of the places where 
it may be found and details of any attachment, 
mortgage, lien or charge subsisting thereon, to- 
gether with the names and addresses of the co- 
sharers, if any, of the debtor; 

(/) particulars of any property as in clause {e) which 
has been transferred by the debtor together with 
the name and address of the transferee; and 
{g) a declaration that all his debts and all his pro- 
perties have been included in the statement. 

(2) An application made by a creditor under sub- 
section’ (2) of section 17 shall contain a statement of debts^ 
in tbe prescribed form, which shall include the followings— 
‘Xh® word* ii? were itaserted by S. 3 of Bom, Act YI of 1941, 


(a) the name of the place where the debtor ordinarily 
resides; 

(i> ) the total amount of every debt claimed by the 
orediior to be owing to him from the debtor; 

( c ) the history of each such debt and the partioulars 
of the original principal and the rate of interest 
chargeable; 

( d ) the names and addresses of the other creditors so 
far as they are known to the creditor; and 

( e ) particulars, so far as they are known to the 
creditor, of the debtor’s property including the 
property situate outside the Province m' in any 
local area for which a Board has not leen estai- 
lished under section if 

( S ) Notwithstanding anything contained in section 3 
a statement filed under this section shall contain the amo- 
unt and particulars of all debts specified in that section 
due by the debtor. 

( 4 ) The Board may return for amendment any appli- 
cation if it is not complete and in proper form. 

COMMENTAEY 

Scope of the section !— The provisions of this section are ancil- 
lary to those of S. 17. It requires certain particulars to be given by 
each applicant in his application under that section in the form of a 
statement. Those particulars are naturally different in the case of a 
debtor-applicant and a creditor-applicant This section has been sub- 
divided in four sub-sections. The first two thereout specify the par- 
ticulars to be given in each of such statements. Out of the other two 
Bub-seetions, the third explains what kinds of debts are to be shown in 

, * Tt* wprds itt italics war* 8..3 (b) of Bw., Act. VI of 1941, 



the statements and the fourth gives the Board concerned power to 
enforce the provisions of the first three. 

Sub-section (1) This sub-section requires a debtor to append 
to his application a statement of debts in a prescribed form containing 
the particulars about them mentioned in clauses (a) to (g) thereof. For 
the form appropriate for this purpose see the relevant Appendix. 

Suh-seotion (i^) The creditor’s application under S. 17 (^) is 
required to be accompanied by a statement containing the particulars 
mentioned in clauses (a) to (e) thereof For the form appropriate for 
this purpose see the relevant Appendix. 

Sub-section {S) :~This sub-section is remarkable in that it 
requires the amount and particulars of the debts due to Government 
and others, exempted from the operation of S. 17 and others by S. 3, to 
be mentioned in the statement to be filed under this section. The words 
“Save as otherwise expressly provided in this Act” in that section had 
left room for such a provision as is contained in this sub-section. The 
object in making it seems to he that although such debts are not liable 
to be investigated into and sealed down, the Board should know them 
while entering the required particulars to be mentioned in the award.! 

Sutr-section (.i): — This sub-section authorises the Board to re- 
turn for amendment any application not containing the required 
particulars or not in proper form. Since it contains a reference to the 
form of the application also it must be held to have a reference also to 
S. 18 and the relevant Rules and Forms given in the Appendix relating 
thereto. 

23. (1) If any debtor and any or all of this creditors 
arrive at a settlement in respect of any debt 
Application for due by the debtor to the Creditor, the debtor 

Mcordmg settlement. Creditors may, within thirty 

days from the date of such settlement make 
an application for recording such settlement to the Board 
to which an application under section 17 lies. 

1. See S. 64 (2) (c) {/) G) and (A),. 


(2) Erery such application shall be in the prescribed 
form, and shall be signed and verified in the prescribed 
manner. It shall be accompanied with a court- fee of Ee. 1, 

(3) On receipt of such application the Board shall 
after giving a notice in the prescribed manner to the 
creditor or the debtor, as the case may be, and after making 
such enquiry as it thinks fit, if it is satisfied that the settle- 
ment arrived at is hona fide and is not made with intent to 
defeat or delay any of the creditors of the debtor, and is in 
the interest of the debtor and that the debtor is a person 
who fulfils the conditions referred to in clauses (a) and (p) 
of sub-section (J) of section 35 record such settlement and 
certify the same. Every such settlement so recorded and 
certified shall be binding and shall not be re-opened. 

*(4) After the Board has recorded and certified a 
settlement under sub-section {3), the Board shall call upon 
the debtor to make a declaration whether there are any 
other debts due by the debtor which are not included in 
the settlement. If the debtor makes a declaration that there 
are no such debts and, the Board is satisfied that the settle- 
ment has been made hy the debtor voluntarily and is for his 
benefit, the Board shall make an award in terms of the 
settlement. The court-fee payable on such award shall be Re. 1 
and shall be payable on it before is transmitted to the Court 
under S. 61. 

(5) If the Board is satisfied after recording such 
settlement that there are other debts due from the debtor 

IliiiBi wawiw ■" •" ' ' 1 ^ 

•The ■frotds. in italics in the last hilt one sentence and the whole of the 
krt sentence in italics were added and the words and fignre "under section 54” 
wtioh originally ocenired after the we^ds ‘‘shall make an award” in the last 
em ii«ate%e| ffff ^Jileted hy. S,'8'of Beta, Act Vlil of 1946. 



which are aot included in the settlement, the Board shall 
treat the application made under sub-seotion (1) as an 
application for adjustment of debts made to it under 
section 17. 

OOMMENTAEY 

Scope of the section and change in the law : — This section is 
quite unconnected with the main remedy as to the adjustment of debts 
and contains an independent provision for the recording of the settlement 
of a debt, arrived at without reference to the Board having jurisdiction 
in the matter and for making an award in terms thereof if unobjec- 
tionable. The settlement may be arrived at either after getting a state- 
ment from the other party under S. 19 or even without getting on& In 
either case the Board to which an application under S, 17 would lie, 
would be bound to record the settlement if the conditions laid down in 
this section are found to have been fulfilled. This shows that the policy 
of the legislature is to encourage debtors and creditors to settle their 
disputes without the Board’s interference. The only sub-section of this 
section which was amended by the Act of 1945 was sub-section (4). The 
words which have been added therein by S. 9 of that Act have been 
printed in italics. The words “under section 54” which followed the word 
“award” in the second sentence of that sub-seotion, as it originally 
stood, have now been deleted. This makes it easy to act upon the direction 
contained in the sentence. The newly-added last sentence puts the award 
made under S. 23 on a par with that made under S. 24 of the Act. 

This section has bean sub-divided into 5 sub-sections which provide 
for the remedy by way of an effective amicable settlement. The first 8 
thereout prescribe the procedure to be followed upto the stage of recor- 
ding and certifying the settlement embodied in the application made 
under this section and the next two enjoin the Board to make an in- 
qmry as to whether the debtor concerned has or has not other liabili- 
ties and if he has, to treat that application itself as one made under 
S. 17 of this Act. 

Svih-seetions {!) to (S 'jp-Sub’section ( i ) ^-If a settlement has been 
arrived at between a debtor and any of his creditor in respect of any debt 


or debts due to the laLLer, either the debtor or the crodittrir is ontitled 
imder this siib-sootion to make an application for recoraing it, to the 
Board which would have jurisdiction lo cmtcrtain -ui apiiii.-irJon uader 
S. 17. 

Time for making cm application v/ii(kr this sviKfecHoni~~ 
One of the conditions which must be satisfied before the a’Uged settle- 
ment can he recorded is that the application for that [airpose must 
have been made within SO days of the date of the alleged settlement. 
K the date is in dispute the Board would have to ascertain it by takiTig 
evidence with respect thereto and to compute the period of thirty days 
from that date. 

Sub-section {3) :—ka application for the above purpose is requi- 
red by this sub-section to be in form No. 3 prescribed by rule 16 in 
the relevant Appendix, signed and verified in the prescribed manner 
and accompanied with a' court-fee of Re. 1. 

This section and section 36 :~It should be borne in mind that 
S. 26 prohibits the entertaimneut of an application, as well imder this 
section as under S. 17, if the total amount of the liabilities of the debtor 
concerned as calcualted up to 1-1-39 in the case of the debtors within 
the jurisdiction of the Boards set up before the commencement of the 
Amending Act of 1945 and the date of the establishment of the Board 
concerned in other cases, exceeds Es. 15,000. Hence the provisions of 
this section, like those of S. 17, must be understood to be subject to 
those of S. 26 although it is not clearly stated so in this. 

Svh-section ( 3 ) -This sub-section lays down the steps to be 
taken and the inquiry to be made by the Boai-d before ordering the 
settlement to be recorded and further provides that once such an order 
is made, the settlement shall be, deemed to be final and binding on the 
parties and shall not be re-opened. 

Duties of the Board under this subsection The first step 
that the Board is required to take on receipt of an applicatiop. under 
this section is to give a notice in the prescribed from to the opponent 
or opponents mentioned in the application. The party on whom such 
^ i^otipe is sfrve^ ^ts by s»qh the pecess^ry .infQrmatipp ap ito 



the appHcation filed against him and is given an opportunity to 

nrefer objections, if any, against it on or before a particular date and 
informed that in case of default the application would be considered 

The nes,t step to be taken by the Board is to make an inquiry 
in order to satisfy itself ( I ) that the settlement is hona fide and is not 
made with a view to defeat or delay any of the creditors of the debtor, 

(2^ that it is in the interest of the debtor and ( 3) that the debtor is a 
person who fulfils the conditions referred to in clauses {a) and ( 5 ) of 
S. 35 ( -f )• Those conditions are ( 1 ) that the debtor must be one who 
can be held to be a debtor according to the provisions of S. 2 ( 6) read 
with S. 2(5), (8) and (12) to (11), and (2) that the total amount 
of debts due by him on 1st January 1939 or the date of establishment 
of the Board concerned, as the case may be, did not exceed Rs. 15,000. 
The terms of the second condition make it clear that it can be deemed 
to have been fulfilled even if the total amount due at the date of the 
application exceeds the said amount provided that the excess is due to 

advances made subsequent to the said date or to the accumulation of 

intBrest* 

Sucli an inquiry would have to be made in the presence of the 
opponent or opponents present in response to the notwe and a conclu. 
sion must be arrived at on hearing his or their objections, if any. No 
particular method has been prescribed for making it. StiU it must 
presumably he made by the same method as is required to be adopted 
in the case of a similar inquiry with reference to an application under 
S. 17. If the Board is satisfied on the said points, it will be its duty to 
record and certify the settlement so as to give it finality and a bmdi:^ 
character. It cannot afterwards be re-opened as between the parties 

thereto. 

Suh-sections (4) (5) r-The Board’s duty does not how- 

ever end with recording and certifying the settlement for that would 
be binding only on the parties thereto. It must therefore further caU 
upou th0»debtor under sub-section (4) to make a declaration whether 
ttee are any other debts, not included in the settlement, due by him. 
If ha makes such a declaration and the Board is satisfied that the 
settlement has been made by the d^tor voluntarily and istohis 


benefit, it should make an award in terms of the settlomant. After it ii 
raaia but before it is sent for registration the applicant must, according 
to the newly-added last sentence in sub-’section (4 ) pay a courHee of 
Be. 1, The words “ under section 54 ”, which originally existed after 
the word “award” in this sub-section, having been deleted, the award 
made under this section is no longer one under S. 54 but is of a 
difierent nature from that made under it. This is clear from the 
addition of the figure “ 23 ” before the figure “ 24 ’’ in S. 61 ( l ) below. 

The words “and the Bk)ard is satisfied that the settlement has 
been made by the debtor voluntarily and is for his benefit " having 
been added after the words -‘no such debts” in the second sentence 
of sub-section (4) make it clear that so far as the existence of other 
debts is concerned the Board is to take the declaration of the debtor 
at its face value and that what it has further to do is to ascertain 
whether the settlement is or is not voluntary and to his benefit, 
Whether it is or is not in fraud of other creditors must have been 
inquired into before recording and certifying the settlement. 

If, on the other hand, the Board is satisfied that there are other 
debts due by the debtor which are not included in the settlement 
its duty according to sub-section (5) is to treat the application as 
one made under S. 17 of this Act and proceed accordingly, i. e, to say, 
to call for particulars under S. 22, to ksua notices under S. 31 and if need 
be, under S. 47 and take such further steps for the adjustment of all 
the debts of the debtor, as it would take in the usual course. 

Sub-section (4) does not seem to be exhaustive. The legislature 
should have anticipated that other creditors of the debtor, if any, 
might, on coming to know of such an application having been filed 
in order to defeat or defraud them, come forward with their 
and oppose the making of an award even though the debtor may 
have made the required declaration. Such an appearance by a third 
party is not provided for in this Act. StiU there is nothing in it to 
prevent a creditor to whom the debtor maybe indebted, from^putting in 
an independent appHeation under S. 17, provided there is sufficient time 
for doing so. If such an application is made, the Board would have 
to make an inquirjr as to t^e, fyuth or otherwise of the allegation as 



to fraud made in tliat application with reference to the one made 
previously by the debtor or a colluding creditor and it -would oe only 
if as the result of such enquiry, the Board is satisfied of the bonafides 
of the latter application that it -would be possible lor it to make an 
award. This inquiry would be of a nature difierent from that to he made 
under sub-section ( 3) of this section because the latter does not contem- 
plate any opposition from a person not a party to the application. 

If the Board is not satisfied as above'it would have to treat the application 
as one made under S. 17 of the Act. In case of any unforeseen difficulty 

or of room for a serious doubt the Board would be well-advised to 

make a reference under S. 68 ( 2) read with S. 2 (4 ) (b). If it is not 
inclined to do so, it may arrive at a decision on a reference to the rules 
of construction given under the heading Meaning of the word court in 
this section in the Commentary on S.VI (4>The following further 

rules as to the duty of the courts and their power to fill up lacunae in 
an Act, otherwise called casus omissus, may also be found useful i— 

Rules as to filing up lacunae in an Ac«:~(l)The general 
rule is that a court has to interpret the law as it stands. It cannot 
proceed to introduce amendments therein. That is the function of the 

legislature,^ 

In this particular case the Board would not be encroaching upon 
the province of the legislature because under S. 6(1) it has a general 
power to decide “all questions whether of title or priority or of any 
nature whatsoever and whether involvbg matters of law or feet, which 
may arise in any case within the cognizance of the Board.” 


1 Abdul Hussein v. Musamat Mohamnadi (A. I. S. 1935 Lah. 364)} 
■Rbnrtfa Hand V. Sardar Mahomed (A, I. B. 1935 Lab. 160, 168); Bajah of 
Mandasa v JaganmayaluM (A. 1. E. 1932 Mad. 612. 619); Gurdial Singh v. 
GentM Board Sri Burhar Saheb (A. I. K 1928 Lah. 337); Gop% Nath v, 
Thahurdin (A I. E. 1935 All. 636); Marwo v, EawaU (A. I. E. 1936 Bang. 
^ Mrinaiini BM v. HarM Boy {A. 1. E. 1936 Gal. 339); B Sagencuter . 
n PnOholk I E 1935 Kang. 53); Mahomed Naim y. Musamat Mumnmssa (A. 

32 F. B.); Sagary. Beoti Prasad (A. I. E. 1940 All. 

607 I. Bi). ■ ' ' ■ 


(2) It is not concerned with the equitable side oi ;be legislation 
nor 'vviih the logic of nor with the policy of the legislature under- 
lying it nor with its effect on society.^ 

(3) It cannot add words to a modem statute even in order to 
avoid hardship* or injusticea or for any other purpose.^’ 

(4) The above is the rule only when the language of the statute 
is clear and unambiguous. If it is not and is capable of a double 
construction the court would adopt that which is capable of producing a 
beneficial result^ and is consistent wdtb the intention of the legislature.® 

(5) The court can, in such a case, also add words which are 
necessarily implied by the texts in order to give efiect to the intention 
of the legislature as gathered from the entire statuted® It would 
however be subversive of the accepted legal principles laid down by 
a host of unimpeachable authorities as a canon of construction to add 
to a penal or taxing statute words which are not there. Such statutes 
must be construed strictly and in favour of the subject sought to be 
affected thereby.’hi 


2. Proithi Mol V. Ghandan (A. I. R. 1938 Lali. 638); EmiKror v. Ja-glri 
Lai (A. I. R. 1938 Lah. 251). 

3. Kidar Nath v. Bagh Singh (A. I. R. 1937 Lah. 50-1); Emperor v. Hari 
(A. I. R. 1935 Siad 145). 

4. M. E. Skinner v. Bank of Upper India (A. I. R, 1937 Lab. 607); Kidar 
Nath V. Bagh Singh (A. I. R. 1937 Lab. 604). 

5. Dawood v. Sahabdeen (A. I. R. 1937 Mad. 657). 

6. Naman v. Uttam (A. I. R. 1938 Lah. 158); Govind Bam. v. Permnal {A. 
I. R. 1927 Mad. 327); Madho Singh v. James Skinner {A. I. R. 1942 LaJj. 243, 267); 
Surjan t. Lajja Bam) A. 1. B. 1943 Lai 45, 49). 

7. Secretary of State v. Vaccum Oil Co. (A. I. R. 1930 Bom. 697, 699). 

8. 0. T. Mudaliar v. Maymyo Municipal Committee (A. I. E. 1933 liang. 
68) in ■which Brown v. National Provident Institution (1921) A. C. 222 •was 
followed. 

9. Badha Mohan v. Abbas Ali (A. I. B. 1931 All. 294); Kamalaranjan 
V. Secretary of State (A. I. R. 1938 P. C. 281); 

10. Baja, Kotakal v. Malabar limber Co. (A. I, R. 1924 ]3om.'412); Bom 
Chand V, Secretary of State (A. I, R. 1936 Sind 108); Bam Chandra v. Bam- 
Lai (A. I. R. 1940 All. 600); Nadirshaw v, Manekbai (A. 1. R. 1038 Bom. 218), 

■ 11 . V. (4 Pat. L. J. 74, 86 F, B,). 



For the purpose of a right application of rule 5 of the above 
rules it is necessary to know the principles on which provisions not 
expressly made in a statute can be legally deemed to have been implied. 
I therefore state them below: — 

Implied provisions in a statute ; — ( 1 ) It is a well-accepted 
canon of interpretation that an enactment includes all the incidents and 
consequences necessarily resulting from it, whether there are or are not 
express words for that purpose therein.^^ Thus, for instance, little weight 
is to be attributed to the omission of the words “unless there is something 
repugnant in the subject or context” which are necessarily implied in all 
statutes.^ 

( 2 ) Every law is expected to be obeyed and must therefore have 
a sanction behind it. It must consequently be so construed as to defeat 
all attempts to evade it directly or indirectly and must be understood 
to extend to all such circumstances.!* 

( 3 ) The general principle that where an Act confers jurisdiction 
to pass certain orders it impliedly grants that of doii^ all that is 
essentially necessary for its execution,i5 cannot override the more 
particular provisions of the Act which confer the power.is 

( 4) If a statute gives a major power a minor one must be deemed 
to have been included therein.!^ 

( 5 ) When the law vests discretion in a certain authority to do a 
thing the courts have an implied authority to see that the discretion 
is exercised in a proper manner.!® 


12. Jai Indar Bahadtir v. BHj Indar Kuar (A. T. E. 1929 Oudh 231) 
Narayafi v. Desika (A. I, E. 1933 Mad. 689} following National Telephone Co^ 
Ltd, V. FosUnaster-General (1913) A. C. 646; Sarala Basi v. Calcutta Improve^ 
ment Tribunal (A. I, E. 1935 Cal. 29). 

13. Mahommad Manjural Hague v. Bisseswar Banner jee (A. I. K, 1943 
Cal. 361 j 368; Frithm Chandra v. Frabhavati (A. I.E. 1944 Pa,t. 41 , 52). 

14. Mahomed Bagar v. Mahomed Kasim (A. I. 1932 Nag. 210), 

15. ^Narayan v. Desika (A. I. E. 1933 Mad. 689). 

16. Eamaswami v. Hindu Bdigious Endowments Boards Madras (A. I. E, 
1935 Mad. 755). 

17. Ali Earn Khan v, Abdul Eauf (A. I. E. 1935 Ondh. 457 ). 

18. Bes Bmj v. Emperor^' A. 'T, E. 1930 Lali. 781^ 786), 

18 



( 6 ) There is a presumpSioa against an overiapping of powers 
being contemplated by the legislatiire.^^ 

(7) When a statute creates a right not existing before, itgeaerallj 
creates a corresponding obiigation.20 

( 8 ) In a matter which is governed by a statute, which in some 
respects gives the court a statutory discretion, there can be implied in 
the court outside the limits of the Act, a general discretion to dispense 
with its provisions.-! 

( 9 ) When a parent Act has been repealed all the laws passed im- 
der the Act stand repealed unless there is a saving provision in the 
repealed Act .22 

( 10 ) General words in a later statute may be deemed to repeal 
an earlier legislation if both are found to deal with the same subject-matter 
and the two enactments cannot he reconciled with but are repugnant 
to each other.-® 

(11)A court would however proceed upon the presumption that 
the legislature did not intend to repeal the earlier enactment and 
infer an implied repeal only if that inference is not avoidabla^* 

24. Notwithstanding anything contained in the pre- 
ceding sections, if during the pendency of 
Settlement dur- proceedings before a Board a Settlement is 

between a debtor and all his 
fore the Board. creditors and if the Board is satisfied that 
the settlement has been made by the debtor 
voluntarily and is for his benefit, the Board may make an 

39, Maclcm Mohmi v. OommissiomT of IncGme4asc, Punjab (A. I. E. 1935 
Lah. 742, 753), See also United Provinces v. Mummaf Atigia Begum and Others 
(1940) F, C. E. no. 

20. Sripati Char an r, Kailas Chandra (A. I. E. 1936 Gal. 331, 334 ). 

21. Maqhtd Ahmad v, Omlzar Pratap ( A, I. E. 1935 P. C. 85, S8 ). 

22. Atiga Begum v. Abdul Maghni Khan (A. I. E. 1940 Ail. 272,275 

23. Eulas Karain v. Province of Bihar { A. I. E, 3942 F, C, 8, 13); 

United Provinces v. AtigalBegum (A, I. E. 1941 F. C. 16, 31:32), 

24. WUcotv V. Patel ( A. ;I.-,B.‘.1042'.Eang. 30, 35«“36); Nagmdi^a Ckcmdra 

\ T, Prabhat Chandra { A. I. E. MT, 609 ), 



award in terms of such settlement. The court-fee payable 
on such award shall be Ee. 1 and shall be payable on it 
before it is transmitted to the court under section 61. 

COMMENTAEY 

Scope of the section : — This is another section of the Act show- 
ing that the policy of the legislature is to encourage debtors and 
creditors to settle their disputes without interference from the Board 
as far as possible. The words “during the pendency of proeeedii^s 
before a Board’* clearlj' show further that a prfrate settlement of debts 
can be made by a debtor and his creditors even after a proceeding 
has advanced to any stage short of that of an award. There is nothing 
also in this section to justify the view that in order that such a settle- 
ment may be lawful the Board’s previous permission should be taken# 
Moreover the settlement may be arrived at either by negotiations bet- 
ween the parties directly or through mediators informally appointed 
or through arbitrators formally appointed. The Board is not concerned 
with the way in which it is brought about. What it is its duty to see 
is (1) that it must have been agreed to voluntarily by the debtor, ie. 
to say, without the exercise of any undue influence on him by th.e 
creditors or any of them, which they can easily do owing to their 
dominating position, and (2) that it must be for his benefit. 

If the Board is satisfied on those two points, it will be its duty 
to make an award in terms of the settlement. Although the provision 
with regard thereto is in’Jhe permissive words “may make” it has an 
imperative force because once the Board is satisfied on the said points 
it cannot reasonably refuse to record the settlement and pass an award 
in accordance with its terms. 

Court-fee on an award under this section ; — ^The court-fee pay- 
able on such an award is the nominal one of Re. 1 only. This is also an 
additional reason for inferring that the policy of the legislature is to 
encourage debtors and creditors to make up their differences amicably 
as &r as possible because this beimg a distinct kind of award, not 
referred to in the provisionsof S. 60 as to charging court-fee as directed 
therein, no farther fee would be leviable thereon. The award made 


under S. 23 (4) as now amended is also on a pai* with that made under 
this section. 

form of the avjard -.—For the appropriate form of the award to 
■ be made under this section see Form i?o,9 sanctioned fox use in this case 
with suitable modifications by Rule 29 ( 2 ). 

25. Any settlement of a debt due from a debtor to 
any creditor,, arrived at after the establish- 
settiement to ibe ment of a Board under section 4 for the 
local area in which he ordinarily resides 
or for the class of debtors to which he belongs shall be void 
and shall not be recognised by any Board or Court either 
as an acknowledgement or otherwise unless it is certified by 
tbe Board under section 23 or unless an award has been 
made in terms thereof under section 24. 

COMMENTARY 

Scope of the section This section backs up the provisions of 
SS. 23 and 24 by a sanction in this form that any settlement of debts 
arrived at after the establishment of a Board for any local area in 
which the debtor concerned resides or for the class of debtors to which 
he belongs shall be void and shall not he reccgnised by a Board or 
Court either as an aknowledgement or for any other purpose unless it 
has been certified by a Board under S. 23 or unless an award in terms 
thereof has been made under S. 24. 

This sanction is necessary in order to avoid possible mischiefs 
that may be played by creditors in order to avoid the provisions of 
this Act. 

It is remarkable that in the case , of a settlement made before an 
application is filed under S. 17 voidability and non-recogrusability 
arise if it is not certified. It does not matter whether it is foBowed by 
an award or not. But in the case of a settlement made after an appli- 
cation under S, 17 is filed those disabilities arise if an award has not 
b^ea iQjide in tenns thereof, a subsequent proceeding either 


before a Board or Court, a settlement under B. 23 certified but not 
foiiowod by an award can be madeuseof as an acknowledgement of tbe 
debts to which it relates, but not one made under S. 24', if not followed 
by an award. 


26. Xo application under section 17 or section 23 
shall be entertained by the Board on be- 
half of or in respect of any debtor, unless 
the total amount of debts claimed as being 
due from him on 1st January 1929 is not 
moi’e than Es. 15,900. 


App ii cation 
under section 17 
or 23 to be , imade 
only by a debtor 
whose debts are 
inore tlian 


Provided that in relation to a Board estahluhed after 
the commencement of the Bombay Agricultural Debtors Relief 
{Amendment) Acti 194-5^ this section shall be comtrued as if 
for the figures, letters and words “IstJamiai'y 1939^' tJie words 
“ the date of establishment of the Board concerned ” were 
substituted. 


COMMENTARY 


Scope of the section —This saction by providing that no appli- 
cation shall lie under S. 17 or 23 unless the total amount of debts 
claimed as due foom the debtor concerned on 1st January 1939 in the 
case of the Boards established before the commencement of the Amen- 
ding Act of 1945 and on the date of establishment of the Board concer- 
ned in that of the other Boards does not exceed Rs. 15,000, imposes a 
limit on the operation of S. 17 ( I ) and ( 2 ) and S, 23 ( 7 ; althoiig h there 
is no reference to it in any of them. Its proper place was as a proviso 
to each of the sections 17 and 23 and if repetition was to be avoided, 
as one of the qualifications of a debtor under this Act who has been 
defined in S. 2 ( ^ ) . However this fault of draftsmanship should not 
come in'the way of its havir^ its Ml effect inasmuch as it has a place 
in the body of the Act, for according to the ruling in Ashutosh Oangidi 

* This proviso was addad by S, 10 ©f Bom, Act, YIII of 1945. 



T. TFafso'Jii it. maketi no difforenca that an enactment is firinted as a 
sub-section or a separate section, so far as its construction is con- 
cerned and according to those in Aghore Chandm t, Ra^anandini 
Debii~ Sat Karain r. Mahahir Prasad^' Seiva Ram y. PraJAii 
■Dayal^i Someshvyir t. Manil(dfi and Mangiah Appaji,^' the true 
meaning, exact scope and significance of any passage occurring in 
a statute may be found not merely in the words of that passage but, 
on its comparison with other parts of the statute. 

Previous history of this section and the reason for adding 
the proviso . — ^Although so far as the question of its effect on SS. 17 and 
23 is concerned, the previous history of this section is not of any practical 
use because its language is clear and emphatic, it would be interesting to 
know how the section came to be in its present form. The Bill as placed 
before the Assembly at its first reading contained clause 23 according to 
which no application under clause 17 or 21 (to which the present SS. 17 
and 23 correspond) could be entertained unless the total principal 
amount of secured debts claimed as being due from a debtor on 1st 
January 1939 as gathered from the deeds filed before the Board 
was not more than Es. 15,000 and not less than Es. 100.’ When 
the BUI was returned by the Select Committee, to which it had been 
referred, clause 21 was re-numbered clause 22 and clause 23 was 
re-numbered clause 24 and the latter was so modified as to enable 
a Board to entertain an application under clause 17 or 22 only if 
the total liabilities of the debtor, whether secured or unsecured, did 
not exceed Es. 15.000 or such other sum not exceeding Es. 25,000 
as the Provincial Government may decide. Thus the restriction as 

1. I. L. E. 53 Cal. 929 relying on Craies on Statute Law, 3rd edition, p. 194. 

2. A. I. E. 1933 Cal. 283 in wMeh Gaha J. refers to the rulings in Siver 

Wear Commissioners v. Adamson {1877) 2 A. C, 743 and Eastman Photographia 
Materials Co. v. Comptroller of Patents, Designs emd Irade-maths A.. C. 
671, 676. ' ■ V' 

3. A. I. E. 1939 Pat. 392. 

4. A. I. E. 1935 0udli313. V. : / ; V 

6. 34 Bom. L. E.206. 

e, A. I. E. 1927 Mad. 163. 

7. Bombay Legislative Assembly Dehetes, 1939, Tol. r, Pt. II, App. XU 



to a debtor having a secured debt of at least Es, 100 was swept 
aYv'ay, so too the maximum limit of Es, 15,000 was made applicable 
to all debts generally and tbe Provincial Government was empowered 
to raise it to Es. 25,000.s When- subsequently the said clause was 
moTod before tbe Assembly at the second reading of the Bill, 10 
amendments were proposed to be made therein. One member pro- 
posed to reduce the maximum limit to Es. 5,000, another wanted 
to restore the condition as to the minimum limit, a third proposed 
to retain the maximum limit of Es. 25,000 but to do away with the 
power of the Provincial Government to raise it in specific cases, a 
fourth wanted the minimum limit to be fixed at Es. 150 and so on. 
After a long discussion as to the necessity of each of them, which 
covers 14 pages, the clause, so amended as to iix the maximum limit 
of debt outstanding on 1-1-39 at Es. 15,000, to leave no power to the 
Provincial Government to raise it in any case and to fix no minimum 
limit, was passed and became the present S. 26 of the Act of 1939.9 
Since the said Act was put into operation in the beginning of 1942 in 
some selected areas only and it was not open to doubt that relief from 
indebtedness was required to be given to the agriculturists residing in 
the other areas of the province, that date would have been inap- 
propriate in connection with the debtors in those areas making 
applications for adjustment to the Boards established later on. The 
Amending Act of 1945 has accordingly added a proviso to the section 
to the eftect that in their case the said maximum limit must be 
considered with reference to the date of establishment of the Board 
concerned. 

This seetion and section S5 : — ^The clause, as worded, makes it 
clear that it would not matter what the total amount of the debtor’s 
debts is at the date of the application, provided it did not exceed the 
maximum limit on the relevant date. If this condition is not satisfied, 
the Board, would, under S. 35, have to dismiss the application unless 
the creditor or creditors concerned remits or remit so much of his or 
their claim as to bring the total within the prescribed limit. 

8. Op. at. Vol, VII. p. 1536, 

9. Op, Cif. Appendix II, pp; 2656-57. 



27 . 


’\\''ith(lrawal 

applicaticiii* 


An application for adjustment of debts under 
section 17 or an application for recording 
a settlement under section 28 shall not be 
withdrawn without the leave of the Board. 


COMMENTAEY 


Scope of this section ; — ^This section contains a provision against 
the ^¥itb(irawal of an application made under either S, 17 or S. 23 
except mth the leave of the Board before which it may have been 
tiled. Ordinarily it is the inherent right of every applicant to decide 
for himself whether or not to proceed with an application filed by 
him. But in this case the applicant having once placed himself with- 
in the jurisdiction of the Board, invites on himself a disability not to 
be able to exercise his said right unless his doing so is approved of by 
the Board. One is therefore naturally tempted to ask why the legislature 
should have made such a provision. The probable answer is that 
the right to make an application under S. 17 or S. 23 is a special 
creation of this statute and the authority which creates a right 
might as well burden it with an obligation to continue to exercise it 
until the ‘purpose of the legislature in conferring it is served completely 
unless there are circumstances approved of by the authority entrusted 
with the enforcement of that right justifying the exercise of the natural 
right of withdrawal. The authority would however do well to bear in 
mind the ruling of the Lahore High Court in the case of Kariar 
Singh v. Ladha Singh f to the effect that ‘‘ all laws which put a 
restraint upon human activity and enterprise must be construed in a 
reasonable and generous spirit. ” 

This section and section $9 r— This section contains a provision 
which bears a slight amilogy to those contained in Or. XXIIl, r. 1 ( 3 ) 
of Schedule I to the Civil Procedure Code, 1908, It may be noted in 
this connection that just as permission given tmder the rule in the Code 
entitles a party to bring a fresh suit on the same cause of action, that 
given under this section similarly entitles the party withdrawing the 
application a right to put in a fresh application under S. 17 or 23, as. 

1 , it. 1934 Lah. 7-77.: , 





case may be, according to the amendment mads in S. 82 (1 ) of this 
Act by S. 12 ( i ) and ( ii ) of the Act of 1943. : 

2S. Where two or more applications for adjustment 
of debts under section 17 are presented by 
twiHiiidatiuii of or asainst the same debtor or where such 

aplilicaiioiis. , ^ , , , 

separate applications are presented against 
joint debtors, all such applications shall be consolidated. ‘ 

COMMENTARY 

Scope of the section ; — This section contains a provision which 
has for its object a saving of the time and trouble, as weii of the ; 
parties concerned as of the Board, in that it enables the latter to f 
consolidate, i. e. to say, to bundle up together and treat as one, (.1) 
two or more applications made under b. 17 by or against the same 
debtor, which would be the case if a debtor hies separate application s 
for the adjustment of the debts due by him to several creditors or J 
if each of the creditors of a debtor hies a separate application against ; 
him for the settlement of his debts only without availing himself of i 
the provisions of S. 19, f 1 ), and (, 2 ) two or more such applications made | 
against the same joint debtors, which would be the case if different I 
creditors hie separate applications against each of his joint debtors. ; 

This section and section 20 The provisions of S. 20 may, 
with advantage, be read along with those of this in order to clear 
up any doubt that may arise with regard to sureties and other joint 
debtors. ^ i t 

29. Notwithstanding anything contained in section ; 
Power of Subordinate Judge of the First Class 

transfer. or a District or Joint Judge appointed to | 

exercise the powers under sub-section (4-) {b) of that I 
section for any local area may on the application | 
of any person or on his own motion transfer at any stage 

of tbe proceedings any application for the adjustment ofi 

i : 19 ■ ! 

f ^ ■■ v,.,y . , ; 


debts pending before any Board established within the local 
limits of such Judge to another Board within such limits. 

COMMENTAHY 

This section and section 17 ijt)'- — Soetian IT ,,4) ot tfaiii Ac; 
contains a provision for a power to be exercised, by the Crcirt or the 
District Judge or Joint Jud^e when spaciaily invested, in cases in 
which more than one application have been made to the same or 
different Boards by or in respect of the same debtor or one or more 
of any joint debtors. No order of transfer may have to be made if the 
several applications to be considered have been made to the same Board. 
But the Boards to which such applications may have been made may 
be different. For such cases this section provides for a discretionary 
power of transfer similar to that contained in S. 24 of the Civil 
Frocedure Code, 1908. Secondly, the power under S. IT (4) is 
exercisable exclusively either by the District Court or the District 
Judge or Joint Judge who has jurisdiction in the matter as defined in 
that sub-section. That contained in this section is on the other hand 
exercisable by the Ifirst Class Subordinate Judge or the District Judge 
or Joint Judge invested with that power under S.17(4)(b). Thirdly, 
the power under S. 17 (4 } is supposed to be exercised by the Court 
or the Judge before the proceeding tmder the applications are 
coHamenced while that imder this section can be exercised at any stage 
of the proceedings. Fourthly, the power under S. 17 (4) appears to 
have been conferred for saving costs and trouble to the parties and 
preventing an avoidable waste of public time while that imder this 
section is provided for in order to avoid the possibility of injustice to 
any party or to allay the fear of any party that injustice is likly to be 
done to him owing to the existence of circumstances not falling within 
the orbit of S. 4 (8). Fifthly, whereas there is a proviso under S. 17 
( 4 ) restricting the choice of a Board which can be directed to deal 
with the applications, there is no such proviso under this section. 
litstly, whereas there is a proviso in S. 17 (4) for holding 'an inquiry 
before making an order under it there is no such provisional this section. 

: V It must be noted that unlike SS 9. and 15 this section and S. 58 
hav^. reinam^d unamended wud .tiiqrefore the First Class Subordinate 



Judges retain so much direct connection with the Boards estabiished 
•mttin the limits of their territorial jurkdietion. 

30*. If any party to the proceeding before the Board 
dies, the proceeding shall, unless the 
COTtianation of Board otherwise directs, be continited after 

pfCHseedmgs on deatli ■ 

of pmtf. the legal representatiYes of secIi deceased 

party ar«, as soon at may hs, brought m 

th$ record. 


COMMENTARY 

Sc(ype of the section : — This section proTides for the continuation 
of proceedings under S. 17 or S. 23 once they are started, even 
after the death of one of the parties thereto. It impliedly em- 
powers the Board to allow the legal representatives of that party to be 
brought on record and the saving-clause “unless the Board other- 
wise directs” gives it a discretion to give a direction to the contrary 
in any particular case. It does not state on what grounds it can do so. 

This clause has even now remained unamended except that 
the italicised words have been added therein in order to make it 
clear that if the Board does not use its discretion in any case, an 
application for bringing the legal representatives of a deceased party 
can be made at any time. However if the party concerned is guilty 
of avoidable delay the Board may make use of the discretionary 
power with which it has been invested by the saving-clause. 

31. On receipt of an application for adjustment of 
Serrice of notice on (iebts the Board shall in the prescribed 

to creditors to snbmit '• 

statement ot debts., maimer — 

(a) give a notice to the debtor (unless the debtor is 
himself an applicant) and to every creditor 
(other than the creditor who is himself an appli- 
cant) whose name and address are given in the 
application and 

*Tiie italicised words in S, 30 were substituted by S. 11 of Bom, Act 
Till of 1940 for tbe original words^ cpr^ brought on the record. 



(b) publisb a general notice, 
requiring tlie debt'-r and all creditors to submit a state 
ment in the prescribed form within one month from the 
date of the serrice of the notice or the publication of the 
general notice, whichever is later : 

Provided that if the Board is satisfied that the debtor 
or any creditor is for good and snfficieut cause unable to 
comply with the notice withiu the time specified therein, 
it may extend the period for the submission of the state- 
ment. 

COMMENTARY 

Scope of the section : — ^This section provides for the first act 
to be done by the Board towards the progress of the proceedings 
started under S. 17. That act consists of serving a personal notice 
and publishing a general notict. The personal notice must be given 
in the case of a debtor’s application to every creditor of his whose 
name and address may have been given in the application. In the 
case of a creditor’s application it must be given to the debtor and 
every other creditor of the latter whose name and address is 
known to the applying creditor and is given in his application. 

Proviso:- The time fixed for compliance with this notice must 
as a rule be strictly observed as ruled in the ease of Vemigopal v. 
Venkata Subhiah?- The rijour of that provision is however softened 
by the proviso to the section which confers upon the Board a dis- 
cretionary power to extend the prescribed period if good and suffi- 
cient cause is shown by any party for his inability to comply with 
the provision strictly. This power can be exercised by the Board 
when the inability of the party is brought to its notice either orally 
or by an application in writing. 

This proviso is so worded that a motion for extension for time 
under it, must, if necessary, be made before the expiry of the period, 



for she wording thereof would have baan “is or was unable” if it 
was intmcied to provide for the making of a motion under it both 
during the ooutiuuance of and after the expiry of the period, where- 
as here it is simply “is unable”, which grammatically construed 
presupposes a eoniinuance oi the period when a motion is made. 

This proviso and section 16 as ameniled.':—lx seems necessary 
here to draw the attention ol the reader to the protasions of S. 16 of 
this Act which confers on the Board a discretionary power “to enlarge 
from lime to time the period fixed or granted for doing any act prescribed 
or allowed by this Act ’’and to thefact that by virtue of the proviso added 
to that section by S. 7 of the Amending Act of 1945, this power has been 
limited to 30 days with reference to any single act. The distinction 
between the power under it and that under this proviso seems to be 
that the former is exercisable in all those cases in which the periods 
SX& fimd or granted by the Board in the exercise of its power to direct 
the doing of any act prescribed or allowed by this Act within such 
period as the Board may think proper while this is a special one to be 
exercised only in the particular case of the submission of a statement in 
a prescribed form for doing which the period of one month has been 
'prescribed by the first sub-section itself. The latter power is exercis- 
able once only after the service of notice in the prescribed form as 
there are no words in it enabling the Board to extend the prescribed 
period from time to time. However in case a necessity for a 
farther extension of the period arises, the Board can make use of the 
general power given by S. 16, because at that stage the question 
would be one of the enlargement of a prescribed period and for doing 
that from time to time, the Board has been given a general power by 
that section, limited as mentioned in the proviso added thereto. There 
is thus no conflict betw'eCn the provision contained in this proviso and 
that in S. 16 of the Act. This is the way in which inconsistency between 
the provisions of any two parts of an Act can be avoided and a harmony 
can be brought about between them, which it is the duty of a court 
to do in* such cases, although apparently they may seem inconsistent 
and one of them may appear redundant or superfluous. 

This section and sedion SB as amended : — It is necessary to 
remark here that S. 32, as it originally stood, contained a saving-clause 



at ilie end as printed in the ' foofc-note below that seetiori* Tiiat clause 
has now been deleted by S» 12 (li) oIBobi* Aet. Till ot 194*1, The eflcct 
of the deletion is that if a,, creditor liaci' failed to comply with a notice 
issued under S* 31, his 'claim will be/treatad as discharged ereii tiioiigii 
he may ln;Te a- good and suiBcisat cause for not doing so* 

Mote to avoid (m^ apparent eoif^Mct betivein the dlfertnt jiarts 
of an Act and when to reject one of them as refiimdant i—Tlmro are 
certain well* established canons of construction as regards tlie duty 
of the courts in ease of an apparent conflict between the difierent 
parts cf an enactment. Assuming, that they would be useful in 
similar cases I give them belo'w:—' , 

(1) Every attempt . should be made to avoid inco,nsisteiicy 
between the di&rent provisions, in an enactment relaiing to the same 
point and harmony should be secured between them as far as 
possible/^ 

(2) Some meaning must be gh^en to every part of an enact- 
ment and no part ot it should be rejected as redundant or super- 
fluous unless the usual construction of a section leads to an absurd- 
ity^, which if connived at^ would mean doing less than justice to 
the intelligence of the legislature.^ 

(3) This rule must however be understood to be subject to 
the usual exception that the words must be capable of being con- 
strued in a reasonable manner without unduly straining the lanoua- 
ge of the section.^"^ 

2. Atmaram v. Ganpati (A. I. K. 1927 Nag. 132) ; Sri Ihahirji v. Dimriha 
Bam (A. I. H. nc) <5 Pat 492); Ncidhavrao v. Krishiaji (I. L, H 40 Bom. 470} 
relying on Salmon v. Buncomhe (ISS6) li App. Cas. 627 i\ C. 

3. Ifegh Baj v. Nmid Lai (A. I. K. 1939 Lali. 058); Barada Kant r* 
Sheikh Maijuddi (L L. K, 52 Cal. 275, 289) ; Chhotey Lai v. Bamidkar (A, I. B,* 
1926 All. 653),; Shiam Sunder v. Mmamat SaMri (A. I. B. 1936 AIL 723)* 
Brahma Deo v. Haro Smgh (A. 1. E. 1936 Pat. 237, 241) ; Bank of Chettinad Ltd^ 
T. Ko Tin (A. L K. 1936 Bung. 393) ; Tekchand Gutnomal^ In re. (A. {. E. 1936 
Sia4. 175) relying on Quern t. Bi$hop of Oxford (1879) 48 L, J, Q. B. 609; 
Nadirshaw v, Manekhai (A, I, E. :19".8' Eoxn, 218), 

' 4. Vdeypat Singh v. Laxmi Ckand (A, I. E. 1936, AIL 946 F. B.), 

T of Chettimd 0^:BmLo (A. I. B, 1936 Bang, 162), 



(4) In order to avoid a conflict between any two parts of a 
statute the court must read them together and interpret, and where 
nacessarv, even modify the language of the one by that of tne other 
and thus trv to arrive at a reasonable and practicabie construction 

of the language of the two sections.G 

In order that any two provisions in an Act may be culled 
repugnant to one another they should be so contriidictoxy that it 

would be impossible to carry out both of themJ 

(6) It is however always dangerous to modify the plain 
meaning, if any, of a statute by what is claimed to be the result of 
an inference drawn from judicial rulings merely^ 

(7) But if the manifest intention of the legislature would be 
otherwise defeated the court can reject words of surplusage.'-* 

(8) Such a governing intention is to be gathered from the 
sections of the Act and not from the rules made under them and 
then that part which agrees with that intention must be given eflect 
to and the other which does not should be rejected as repugnant.^ 

In addition to those rules those as to the application of the 
ejwsdem generis rule given at pp. 79-80 supra may also be referred to 
in this connection. For the appropriate Kules and Forms see the rele- 
vant Appendls. 

32 . ( I ) Erery debt due from a debtor who ordi- 

narily resides within the local area for 
Debts in respect which a Board is established under section 
catiem*^ 4 or who beioDgs to a class of debtors for 

which a Board is established under the 
said section, in respect of which no appli- 
cation has been made under section 17 within the period 
specified in sub-section ( 1 ) of the said section 17 , or in 
respect of which no application for recording a settlement 

N&garatnoMt r, S&shayyor {A, h B. 1939 Mad* 361, 366). 

7. ’* Vi$hwmuih t. Earihar {A. -t. B. 1939 Pal 90). 

8. V. Se^CTetavy of (A, I* B. 1936 Mad., 70971). 

9* Bijaym^ar Tm Co, Ltd. t. Indiatt Tm Licensing Committee (A. t B. 
19i0 C*L 406). 

10. Warsing Dm r, Choge Mul (A. !. K. 1939 Cal. 435, 461 F. B.). 



is made under section 23 within the period specified in the 
said section 23 or in respect of which an application made 
to the Board is withdrawn under section 27 *aml m fresh 
application is mads under sections If, and every debt due 
from such debtor in respect of which a statement is not 
submitted to the Board by the creditor in compliance with 
the provisions of section 31 shall be deemed to have been 
duly discharged* 

(2) Nothing in this section shall apply to any debt 
due from any person who has by his declaration, act or 
omissioa intentionally caused or permitted his creditor to 
believe that he is not a debtor for the purposes of this xict 
and that no application under section 17 can be entertained 
by any Board in respect of any debt owed by such person 
to such creditor by reason of the provisions of section 26. 

COMMENTARY 

Scope of the section This is one of the sections of the Act 
containing a penal provision intended to ensure the proper observ- 
ance of the provisions contained in the other sections. In case of 
any doubt as to its meaning and implication, which are explained 
below, the rales of interpretation applicable to such provisions given 
in the Commentary on S. 8i may be referred to. 

Saft-seciion ( /) :— This sub-section contains the main provi- 
sion, which is to the efiect that if any of the defaults specified there- 
in is found to have occurred in connection with a debt due from a 
debtor that debt must be deemed to have been discharged. This provision 
covers the ease of a debt which though due may not be payable on 
' the date of the application. 

* The words in italics after the words “withdrawn under section 27” were 
added by S. 12 (i) of Bom. Act. VIII. of 1945 and the following words namely: — 
“unless the Board is satisfied that for good and sufiieient cause the creditor did not 
make an application under section 17 or was unahle to comply with the provisions 
pf_ section 31” occurring after the wor^ “discharged” were deleted from it by 
' S. I® (ii) of the said Act. ' ' ^ ^ 1 ■ 

’ . 'See I#. a446.®^J’c5.'. - fi ^ i 



Dejai'.lbi Slieeijied in this svA-seotion No application 

for till; .;d;.i«.:a3!it of a debt must have been made under S. 17 ■within 
tli 3 p ji'iod spociSed in sub-section ( 1 ) of that section, i. e, to say, within 
IS or d from the da'tc of establishment of the Board aecording 

as l;he Soara was established balbre or after the comiiig into force of 
Bom. Aot, Vin of IGl-S, Bus if the case contemplated by sub-section 
( d ) ja-i. be ni i le out, sub-section ( 1 ) cannot be deemed to be appli- 
cable an 'I (.MU«Lp;omIy the debt in question cannot be held to have 
been extiiiijuished. 

(2) No application for recording the settlement of the debt must 
have been m ido imdor S. 23 within the period specified in sub-soetion 
( i ) of that sjoSioa 'i. e. within thirty days of the settlement having 
been efieeted. 

Since suah an application would lie only to the Board to which 
one under S. 17 would lie, the condition that there must be in exist- 
ence at tile time of the settlement a Board -'competent to entertain 
the latter kind of application as in the case of the first kind of 
default must be deemed to have been implied. Further if there is 
no such Board in existence at the date of the settlement but one is 
established within the period of thirty days from that date, the period 
of thirty days for the pru’poso of the application of this penal' provi- 
sion would have to be computed from the date of the establishment 
of the Board, by virtue of the provisions of S. 74 of this Act. Thus 
if a settlement has been eSected 15 days before the establishment of a 
competent Board, the proper time for the filing of an application under 
S. 23 for recording it -would be forty-five days from the date on which 
it was efiected. 

It should also be borne in mind while applying the provisions 
of this sub-section to any of the classes of cases above-mentioned that 
they would be applicable only if the total amount of the debts due by 
the debtor, on 1st January 1939 in the case of an application which lay 
to a Board established before the commencement of Bom. Act VIII 
of 1945 and on the data of the establishment of the Board concerned in 
the case of one which lay to a Board established after the commence- 
ment of the said Act, ftid not exceed Bs. 16,000 as provided in S. 26 of 
the Act. 



(3) An application may have been made imUer S. 17 or S. 23 
but it may have been withdrawn luider S. 27 and no fresh applica- 
tion may have been made under S. 17. 

(4) In a procseding under an application tor the adjustment of 
debts under S. 17 only the creditor to whom any of the debts may be 
due may have failed to file a statement as required by the provisions of 
S. 31, within the given time, although he may have been duly served 
with a notice. This was formerly condonabie but now it is not. 


It must be noted that in a case of the above category the debt 
due to the defaulting creditor only would be deemed to ha%'e been 
discharged. Those due to the other creditors, if any, of the debtor would 
remain unaffected thereby and therefore the investigation with 
regard to them would be proceeded with as provided in the sub- 
sequent sections. 


Sub-section (^) -This sub-section is in the nature of a saving- 
clause which is applicable to the cases falling under the first category 
above-mentioned. It is to the effect that if the debtor concerned for 
whose benefit apparently the provision in sub-section ( / ) has been 
made, was himself guilty of a fraud consisting of his having led the 
creditor concerned to believe by his declaration, act or omission that 
he was not a debtor as defined in S. 2 (6) and that no application for 
the adjustment of his debts lay according to S. 26, the provision in 
sub-section (i) should not be put into operation in connection with the 
debt due to the defrauded creditor. 


Principle of estoppel in this sub-section This sub-section 
embodies the well-known principle of estoppel contained in S. 115 of 
the Indian Evidence Act, 187S, The judicial decisions under it can 
therefore be made use of with due regard to the express words of this 
sub-section in order to ascertain their meaning and import. The 
ftlAmAnts which go to make the principle of estoppel applicable are: — 

(1) The person concerned must have made a representation as 
' ^ a certain fact either by Sh -ffiEpress declaration or by conduct 
or m 




(2) The party seeking to take advantage of the principle must 
have believed that representation to be true and acted upon it under 
such a belief, 

(3) The legal position of the party must have been affected 
thereby. 

In the present case therefore the conditions which should be 
fulfilled in order to attract the provisions of this sub-section are 
( 1 ) The debtor must have made a representation to the creditor 
concerned either by an express declaration or by an act or omission 
that he was not a debtor under this Act and that no application 
for the adjustment of his debts lay to a Board, even though one may 
have been established for the local area in which the debtor ordi* 
narily resides or for the class of debtors in any such area to which 
he belongs, owing to the total amount thereof being in excess of 
the maximum limit of Es. 15,000 laid down in S. 26, ( 2 ) the 
creditor must have been led to believe such representation to be 
true and must have acted upon it, i. e. to say, refrained from making 
an application under S. 17 although he may have intended to do so, 
and ( 3 ) his having so refrained must have resulted in his being 
debarred from making any more application and the debt due to 
him being consequently liable to be deemed to have been discharged 
by the operation of sub-section ( 1 ). 

It thus appears that the creditor concerned cannot take advant- 
age of the provisions of sub-section (®) even if the first two condi- 
tions are fulfilled, if the occasion for doing so has arisen within the 
period fixed for making applications under S. 17. 

Significance of the word ‘*and” in liiu 5 of this sub-section:— 
The above is the result of the literal construction of this sub-section. 
No question is likely to arise as to the third condition having been 
intended by the legislature to be MfiUed in every case. But it 
remains to he seriously considered whether it also intended that both 
the first conditions should also be fuffilled along with the third in 
each case* in which a creditor claims exemption from the operation 
of sub-section ( 1 ) because there might arise a case in which a person 
may have represented that he was a debtor but that no application 
under S. 17 could be ’made for the adjustment of his debts because the 




making a further representation as to the total amount o': iiabuitios 

on the relevant date being in excess of Rs. 15,00i). b.u;ii an intention 
can also be inferred from the fact that under S. 35 ( 2 ) rbe Bijard is 
under an obligation to dismiss an application e^en it one ot tno coiidh 
tions mentioned therein is fultilled and those conditions are the same 
as mentioned herein. If such an inference is considered justified the 
word “and" in line 5 of this sub-section must be deemed to have been 
erroneously used in sense of the word “or”. This of course means 
setting aside the literal construction of a sentence in a statutory pro- 
vision and substituting for it another which is consistent with reason 
and common sense. It will however have to be done for the consequence 
of not doing so would be to refuse to give the benefit of this provision 
to the parties in whose cases the third and only one of the first 
two conditions is Mfilled. 

aign^fieance of the word “ omission ” The special signifi- 
cance of the occurrence of the word “ omission ” in this sub-section 
seems to be that even the failure of a debtor to make an appliesr 
tion under B. 17 ( i ) may have the consequence laid down in this 
sub-section i. e. to raise an estoppel against him, if the other condi- 
tions laid down therein are fulfilled. But as stated above the whole 
the statutory period must-have eiapsed since the establishment of a 
competent Board for, if it has not, when the question arises, the creditor 
can himself make an application under B. 17 ( S ). 

33. (1) Every debtor by or against whom on ap- 
. , : ; ’ plication is made under section 17 or who 

Baties 01 ? jg a party to an application made under 

to attead etc. . ^ •' 

;j; , , section 28 shall produce all books of ac- 

' and 'smij give subfii*^V^tories of_ his property 


and silo’d lists of Ms creditors -and , debtors and of the 
debts due to and from him, submit to eiie’a examma- : 
tioa ill respect of Ms proper ty oi’ Ms creditors, attend at 
such tims before the Board and-gene-Killy do ail such tMngs 
ill relation to Ms property as may be required by the Board 
or as may bo prescribed. 

(2) It shall also be the duty of every creditor to 
produce such boohs of accounts, to submit to such exami- 
nation and to supply such information in respect of the debt 
due to him by the debtor, as may be required by the Board 

or as may be prescribed. 

COMMENTAEY 

Scope of the seotion : — It may be recalled that S. 6 invests the 
Board Mth the power to decide all such questions as arise in the 
course of the proceedings before it and S. 7 invests it with the 
powers of a civil court when trying a suit under the provisions of 
the Civil Procedwce Code, 190S. This section imposes a duty on 
the debtors and creditors who appear before a Board to obey such 
directions as it may give in order to efiectualiy carry out the inten- 
tion of the legislature as embodied in the remedial provisions of 
this Act which are those mainly contained in SS. 17 and 23. 

Sub-seation {!) The duties that this sub-section imposes on 
the debtor who is a party to an application made under S. 17 or 
S. 23, whether as an applicant or as an opponent, axe 1 ) to produce 
all books of accounts, ( 2 ) to furnish such inventories of his property 
and such lists of his creditors and debtors and of the debts due and 
from him, ( 3 ) to submit to such examination in respect of his pro- 
perty or his creditors, ( 4 ) to attend at such times before the Board 
and (5) generally to do all such things in relation to his property, 
as may required by the Board or as may be prescribed. 

' It must be borne in mind that the provisions as to the produc- 
tion of books can be made use of in the case of those debtors only 
who kdep them, L a say, ttat class of debtors, who though literate 


karo not snRicicnt, r-apital on hand to carry on some suio-occnpation 
’R-itli their own money and aro therefore required to lorrow it irom. 
others and to become indebted to them for that reastm. bm. h 
persons, if MfiUing the conditions laid down in BS. 2 (C) and 20, 
W'Ould got the benefit of this special legislation. 

As regards inventories of property and lists of crodit-or^ and 
debts they are already required to be supplied aceonlmg t,o the 
provisions of SS. 22 and 31. Still if any additional statements with 
respect thereto are required, they can be called for under this sub- 

Sul-section (5) —The duties which this sub-section casts on 
every creditor of a debtor, whether already a party to an application 
under S. 17 or S. 23 or not, are ;--Cl) to produce such books of 
account, ( 2 ) to submit to such examination and (3 ) to supply such 
information in respect of the debt due to him by the debtor, as may 
be required by the Board or as may bo prescribed. 

With respect to this sub-section it must be noted that there Is 
no reference in the marginal note to this section to the provision 
contained therein. 


Analogom Imo ^-The legal principles on which this section 
has been based are the same as those underlying the more formal 
and. elaborate provisions of b. 30 and Orders S and SI in Sch. I 
to the Civil Procedure Code, 1908. They can however be referred to 
in case of doubt, only for enlightenment not for interpreting the 
provisions of this section, whose wording is quite different from that 
of any of them. Moreover this is a special Act enacted for a special purpose. 

34. { 1 ) The Board may also on the application of 

the debtor or any creditor summon before 
The Boara may it in the manner prescribed any other per- 
^mOT any otter knowu or suspected to have in his 

^ possession any property belonging to the 
dfhtpr or supposed to h^ Ml®bted to the debtor, or any 
perapn /whom the Boar^ iftfS/deem capable of giving in- 


formation ill lespect of tiie debtor, bis dealings or property ; 
and the Board may require: any such person to produce 
any documents in bis custody or power relating to the 
debtor, bis dealings or property. 

( 2 ) If any person so summoned refuses to come 
before the Board at the time appointed, or refuses to pro- 
duce any document having no lawful impediment made 
known to the Board and allowed by it, the Board may, by 
warrant, cause him to be apprehended and brought up for 
examination. 

(3 ) The Board may examine any person so brought 
before it concerning the debtor and his dealings and 
property. 

COMMENTARY 

S'Mpe of the section -This section confers a further power on 
the Board to take steps to get the information or materials considered 
necessary in connection with proceedings under S. 17 or S, 23 
and backs it tip with a sanction. It has been sub-divided into 8 
sub-sections out of which the first and thii-d contain the provisions 
.‘IS to the power while the second contains an additional provisions 
to be utilised in ease of disobedience. 

Subh-section (7); — By this sub-section the Board is empowered 
to issue a summons in a prescribed manner to ( a) any person other 
than a creditor or debtor who may be known or may be suspected 
to have in his possession any property of the debtor or ( 6 ) such 
a person as may be supposed to be a debtor of the debtor before 
the Board or (c) such a person as the Board may consider capable 
of giving information in respect of the debtor personally of his 
dealings or his property. 

Sub-section (S):— -The Board is hereby invested with power 
to issue a warrant for the arrest of any person who though duly 
summoned refuses to appear before the Board at the time stated 
in the summons of refuses' to produce a document. The liability 




to be arrasted would not iiowaver be laeiu’rcu ii the sjuiiaouel 

is abio to satisfy tbo Eoird that iliere was a Iiwiiii I'u.'fi'ui in 

tha way of his co:np]yin-T vfith the reqau’enieut of iLe 

The verb ‘refuses' used in this su’..-£acrion is sorauv.ii.it vaTur; 

O' 

because it would cover cases, in which tha person s't.ntM UiO t in'-.v 
not have appeared beiore the Board and orally de dini'd io give 
evidence or to produce a document in his possossiou or j.»' iWsU' or 
may not have wiittoa a letter to the Board communicicing bis un- 
wiilingaess to do so, and those in which the pauy at. whose ip^niucoa 
summons may have been issued ora process-server who ai ij- luiYogone 
to serve it may have reported to the Board that tho parson had orally 
refusedto do so within his hearing, althou:'h it mayni.it bo true. It 
would be advisable iu such cases to proceed on talcing an affidavit 
of the person to whom the alleged refusal may have become per- 
sonally known. 

Sub-section (5):— -This sub-section enables the Board to 
examme any person brought before it by a summons or a warrant 
concerning the debtor personally and also concerning his dealings and 
his property. 

Analogous law :--It seems that the legislature has not thought 
fit to extend specifically all the provisions in the Civil Procedure Code 
as to the powers ot tne civil courts in the^ matter of summoning and 
compelling the attendance of witnesses contained in SS. SO Cb) and 


fe possible I give below a comparative table showing the corresponding 
portions of the two enactments and draw his attention to the principles 
set forth under the heading Reference to subject in the Oommantary 
on S. 2.3 

This xi.ct. Givil Procedure Code* 

S. 34! ( 1 ) S. 30 ( b ) , S. 31 read with S. 27 and or. XVI rr. 1 

and 8. 

S. 34 ( 0 ) Order XVI r. 10 ( 3 ) , only so far as the issuing of 

a warrant is concerned. 

8. 34(3) Order XVI r. 15. 

35*. (1 ) On the date fixed for the hearing of an 
application made under section 17, the 
Board shall decide the following points as 
preliminary issues 

{a) whether the person for the adjustment of whose 
debts the application has been made is a debtor ; 

( h ) whether the total amount of debts claimed as 
being due from such person on 1st January 1939 
does not exceed Rs. 15,000. 

( 2 ) If the Board finds that such person is not a debtor 
or that the total amount of his debts claimed as being due 
from such person on 1st January 1939, is more than 
Rs. 15,000 the Board shall dismiss the application forth- 
with : 

Provided that before the application is so dismissed 
the creditors or any of them may remit any specific portion 
of their claim so as to reduce the total amount of the debts 
of all fche creditors claimed as being due ^from smh person 
on 1st January 1939 to a sum not exceeding Rs. 15,000, 

^ , II I \ 

2* See p*p. 3844 mpm, ' 



In such case the Board shall not dismiss the application 
but shall proceed further with the same. 

(3 ) The debts in respect of which such portion of 
the claim is remitted under sub-section ( *2 ) shall for all 
purposes be deemed to be extinguished. 

( 4 ) The finding of the Board on the preliminary 
issue that the total amount of the debts due by such person 
on 1st January i93i) does not exceed Es. 15,000 shall not, 
subject to the proviso to sub-section C 2 ) , afiect the power 
of the Board to make an award under section 24 or 54 
for any sum exceeding Es. 15,000. 

*Proxiided that in relation to a Board established after 
the commencement of the Bombay Agricultural Debtors Relief 
( Amendment ) Act, 19^5, this section shall be construed as if 
for the figures, letters and word “ 1st Januaiy 1939 ” wherZ 
ever they occur the words “ the date or establishtnent of the 
Board concerned ” wei'e substituted. 

COMMENTARY 

Scope of the section ; — ^Tbis section, imposes a special duty, 
on the Boaxd to which an application under S. 17 has been madel 
to decide as preliminary issues the two points on which the main- 
tainability of the application depends, and contains some subsidiary 
provisions. 

This is the only section in the Act containing any reference 
to issues as such. It too does not make it strictly compulsory on 
the Board to frame all the issues arising from the application, state- 
ments filed by the parties, examination of parties &c., as Or. XIV in 

♦The., words /irom in the proviso to sub-section { ^' ) were 

substituted for the words from them and the proviso to the section as a’ 
whole was added by B. 13 { i ) and { ii.) lespectiveiy of Bom. Act VIII of 



Seh. I to the Cml Proaedme Code, 1908 does, or even to frame 
the two preltminarj issues mentioned in sub-section ( .?) but only 
to decide the points mentioned in them as preliminary issms. It 
thus relieves the Board of the formality in that respect, which is 
required to be observed by the civil courts in the case of suits, appeals 
&e. It would however be weU-advised to do so in order that the 
parties may know what they have got to prove or disprove before 
the hearing is formally commenced. 

Subsection 1 ) : — The first duty of the Board after all the 
necessary materials have been brought before it in connection with 
an application for the adjustment of the debts of a debtor made, 
either by himself under y. 17 ( i ) or under it read with SS. 20 and 
21, or by a creditor under S. 17(!2), is to decide as preliminary issues, 
i.e, as issues on the decision whereof the maintainability or other- 
wise of the application depends, the two points, namely a ) whether 
the alleged debtor is a debtor under this Act as defined in S. 2 (d) 
read together with its two explanations, S. 2 (5 ) read with S. 2 (S) 
and S. 2 ( ) to ( 74 )> and ( 6 ) whether the total amount of his debts, as 
defined in S. 2 ( 5 ) read with S. 2 ( 13 ) to ( 74 ) did or did not exceed 
the maximum limit of E,s. 15,000 as calculated upto 1st January 1939, 
in the case of applications made to the Boards set up before the 
commencement of the Amending Act of 1945, and upto the data of 
establishment of the Board concerned in the case of those made to 
the other Boards^ laid down by S. 26. The decision i.e. the findings on 
the points must be unequivocal If there are any doubts on any of those 
points, they must be cleared up from the record or if necessary by a 
further investigation. 

/Sttb-secfioTi This sub-section makes it clear what would 

be the further duty of the Board if in any giv^i case its finding on 
any of the two points is in the negative. That duty is to dismiss the 
application forthwith. It cannot however be over-emphasised that the 
negative findings must be definite and must have been arrived after 
thorough investigation made in accordance with the provisions contained 
in Sd. 31, 33 and 34, in order to justify that drastic step which would 
deprive the applicant of the special remedy provided by this Act 
passed with the specific object aduinbrated in its title and preamble, 



Appeal : — It should be KO‘ed that S. 9 ( 1 ) has provided that 
an appeal shall lie against a decision of a Board under this sub-section 
ending in a dismissal of an application made under S. 17. 

Proviso The said sub-soetion is subject to a proviso which 
is applicable in the case of a negative finding on the second point. 
According to it, it is open to the creditors or any of them concerned 
to reduce the amount of the claim by such an amount as would 
bring the case within the maximum limit above-mentioned even after 
such a finding is recorded and if they or any of them does so, the 
Board is not to dismiss the application but to proceed further with it. 

Sub-seGtion (S):— The concession to reduce the amount of the 
claim while it saves the application from dismissal renders the 
remitted portion thereof irrecoverable and extinct for all practical 
purposes according to this sub-section. Hence, not only would a fresh 
application with respect thereto to the Board be barred but a suit to 
recover it would not also be maintainable in a civil court ; in other 
words the choice once made is final for all purposes. 


Analogous law : — ^These are provisions similar to those contain- 
ed in Or, II r. 2 ( 7 ) and ( ^ ) of Sch. I to the Civil Procedure Code, 
1908. Although there is much difference between the wording of 
the two, which is due to that in the nature of the two enactments, 
the underlying principle, namely that a claim once voluntarily given 
up, even though it may be legally entertainable, must be deemed 
to have been given up for ever and for all purposes, is the same 
in both. 

Sub-section { 4) : — ^The provision in this sub-section only serves 
to clear up a possible doubt as to whether the Board after having 
once held that the total amount of debts due by a debtor on the rele- 
vant date did not exceed Rs. 16,000 can subsequently make an award 
under SS. 24, or 54 for an amount exceeding Rs. 15,000. It 
could have done that even if the sub-section were not there for the 
■.only limit imposed by S. 26 is as to the amount of debt due at the date 


.mentioned therein not as to tlmt f(f»}ai»d due on the date of the appli- 


' : 

I •' ‘ j-sl ,’v li *5'''/ 


This is however to be understood to be subject to the proviso to 
subjection ( 3 ). Hence if any portion of the claim had been deli- 
berately given up in order to bring the application within the juri& 
diction of the Board, the portion so given up cannot be taken into 
consideration at the time of making an award in spite of the masi- 
mum limit not being applicable to the amount due at the date there- 
o& That is so by virtue of the provision contained in sub-section 
(S) which has already been explained. This result can be avoided 
by giving up a portion of the claim as to interest only. 


36*, If an application made by a creditor under sub- 
section ( ^ } of section 17 is dismissed under 


couit-fee to be section 35 on the ground that the total 
Leditor. amount of the debts claimed from a debtor 


as being due on 1st January 1939, is more 
than Ks. 15,000, the Board shall direct the amount of the 
court-fee paid by the creditor making the application to be 


refunded to the creditor. 


Provided that in relation to a Board estaUished after 
the commenctment of the Bombay Agricultural 
Debtors Relief {Amendment) Act, 19^5, this 
section shall be construed as if for the figures, 
letters and word 1st January 1939'^ the words ‘Hhe date of 
establishment of the Board concerned" were stihsHtuted. 

COMMENTARY 

Scope of the section x — By this section the legislature has pro- 
vided for granting an equitable relief in the shape of a refund of the 
court-fee paid by him to a creditor-applicant whose application is 
dismissed under S. 35 (^). It would have been a great hardship if 
it had not done so because the application would be dismissed under 
that provision only if the total amount of debt due by the applicant’s 
debtor exceeded Rs. 1-5,000 on the relevant date, which fact may 
not be known to the applicant when ha may have made the appli- 
provise was added by S. 14 of Bom. Aet. YHI of 194$, : 



afcioQ but may ba revealad after notice as required by fe., hi is 
arvel oa other craiitors of the debtor and publishid in the prescribed 
nanner and statements are filed before the Board as required by 

ihB notice* 

Remedy of the eveditor whose application is dismissed uwder 
S. 55 ( 2 ) It has already been stated in the Commentary on S. 85 
(2) that an appeal would lie against the decision of the con- 

sisting of a negative finding on any of the points mentioned m b. 3o 
(l).lt seems that ho would have an additional remedy also, namely 
a rLular suit for the recovery of his claim because it must ha,ve bwn 

held not cognizable by the Board and such a claim would fall under 

a 86 (c&). It must however be remembered that this is a remedial 

Act and that an appeal against a decision of the above nature has 
been provided for by S. 9 ( 0- is therefore a point for considera- 
tion whether a suit with respect to the claim can be resorted to 
before the remedy of appeal is exhausted, for when a statute creates 
a right not existing at common law and provides a remedy for its 
enforcement, that remedy must be exhausted before the common 
law ricfht can be exercised.i A reference to S. U of this Act, which 
prohibits a second appeal against a decision or award of the Board, 
shows that it does not touch the common law right to file a suit 
in a civil court for the enforcement of a claim held not cognizable 

by a Board. 

The observations of Willes J. in his judgment in Wolverhamp- 
ton New Waterworks Co. v. Hawkesfordi^ are worth quoting here as 
they are Hkely to be of assistance in arriving at a decision m ease 

of a doubt. They are -.- ‘There are three classes of cases in which a 

1 Chunilal r. Ahmedaiad Municipality ( I. L. E. 36 Bom. 47 ) ia which 
the above diotam of Willes J. ia Wolverhampton New Waterworks Co. v. 
Eawkesford (1859) 6 C. B. N. S. 336, 356 has heea reUed oa ; Joti Prasad v. 


Prasad (A. I- E. 1933 All. 358), a case uader the U. P. District Boards 
122 (X of 1921), held to be a self-ooatained Act, ia which the- ruliag ia 
Bahtnan v. Abdul Bahman (A, I. E. 1925 All. 38U=I. L. E. 47 AE. 513 
was relj»d . 


liability may be established founded upon a statute. One is -where 
there was a liability existing at common law and that liability is 
affirmed by a statute, which gives a special and peculiar form of 
remedy dilierent from the remedy -which existed at common law ; 
there unless the statute contains words which expressly or by neces- 
sary implication exclude the common law remedy, the party suing 
has his election to pur-sue either that or the statutory remedy. The 
second class of cases is where the statute gives the right to sue 
merely but provides no particular form of remedy; there the party 
can only proceed by action at common law. But there is a third 
class viz :--where a liability not existing at common law is created 
by a statute which at the same time gives a special and peculiar 
remedy for enforcing it. The present case falls within this last 
class if any liability at all exists. The remedy provided by the 
statute must be followed and it is not competent to the party to 
pursue the course applicable to cases of the second class. The form 
given by the statute must be adopted and adhered to x . . x . x . . .” 

37*. All suits, applications for execution and proceedings 
for the reconei'y of any debt against a person 
Transfer of pen- pending at any time in any civil or revenue 

ding suits, appli- ^ ^ 

to ’'the^ Board ivivolve the questions whether 

such person is a debtor under this Act and 
whether the total anwunt of debts due from him on the relevant 
date does not exceed Es* 15 000, be transferred to the Board to 
which an application for adjustment of the debts of smh 
person under section 17 lies. 

Explanation In this sv^~section the “relevant date'* 
means the 1st January 1939 in relation to 
Bom. VIII of 1946 . Boards established before the Bombay Agri- 
cultural Debtors Relief {Amendment) Act, 
191f.5, comes into force, and the date of establishment of the 
Board concerned in relation to other Boards. 

; • This section has hem suhsl^tuted by S. 15 of Bom. Act VIH of 1945 

fo|? tlii 03cigiii&l wMch va.6 as follows 


( 2 ) When an applimtim for adjmtmmt nf debts made \ 
to a Board under section 17 or a statement submitted to a 
Board tinder section 3l includes a debt in resjteet of ichieh a | 
suit, application for execution or proceeding is pending before 
a civil or revenue courts the Board shall glee notice thereof to 
sttch court in the ptrescribed manner. On the receipt of such 
notice, the court shall transfer the suit, applkaikm or proceed- 
ing as the case may he, to the Board. 

(S) When any suit, application or proceeding u 
transferred to the Board under sub-section { 1) or sub-section 
( ^ ), the Board shall proceed as if an application under 
section 17 had been made to it. 


( ^ ) Jf the Board, to which any suit, application or 
proceeding is transferred under subsection {!) or suh- section 
( ^ ), decides the preliminary issues imntiomd in subsection 
(1) of section So in the negative, it shall retransfer the suit, 
application or proceeding to the court from which it had been 
transferred to the Board, aftei' the disposal and subject to the 
remit of the appeal where cm appeal is fled, and after the 
expiry of the period prescribed in section 10 for an appeal 
where no appeal is filed. 


37. 


Transfer of pen- 
ding suits and appli- 
cations to Board. 


All pending suits and applications for execution before any citill eowrl 
in which the question involved is the recovery of any debt 
from a person who is a debtor under this Act and all 
proceedings arising in or out of such suits or applications^ if 
such person ordinarily resides in any local area for which 
a Board established under section 4 or belongs to d class 
of debtors for which a Board is established under the said section shall, if the 
total amount of debts due from such debtor is not more than Bs. 15,000, be 
transferred to the Board to which an application for adjtistment of debts of such 
person under section 17 lies, The decision of the court on the points whether such 
person is a debtor under this Act and whether such amount of his debts is not 
wore than Bsm 15,000 shall be fined* 

No such transfer shall be^mc^ kmless notice- is given do. cdl4ke. parties to 


a 




( o ) Jf’'J}sn ami suit, application or proem ling is 
retransferred to the court undet stibsection {4), the court t«hall 
proceed uitk the same and the Board shall have no farther 
jhirisdicihn in respect thereof. : 

COMMENTARY 

This section, as it novj is and as it originaUg w ts :~ TMs 
section -ts substituted by S. 15 of tke Amending Act oi 1)45 has 
baen printocl above in italics throughout. That which has been sub- 
stituted has been printed in small types in the foot-note. Even a 
cursory glance at the two will make it clear that the latter, was 
originally in two paragraphs and the former is sub-divided into 6 
sub-sections. The substantial provision in the original section was 
cont.tiaed iu paragraph 1 thereon That paragraph again was made 
up of two sentences ana it was the first of them only which contained 
the provision, the second merely declaring that the action taken by 
the court referred to in the first must be deemed to be conclusive. 
The second paragraph contained only a rule of procedure, namely 
that action should be taken under the first sentence of the first 
paragraph only after giving notice to the parties to the suit or 
application. That beiig so, it was omy the first sentence of the first 
paragraph thereof that must be considered for the purpose of compm- 
son and contrast with the corresponding part of the section that has 
been substiuitcii. That part consists of sub-sections (1) and (2) of 
that section. Thereout again, sub section ( 2 ) contains an entirely new 
matter, namely the transfer of a suit, application or proceeding for 
the recovery of a debt by the court in which it is pending to a 
Board on receipt of a notice from the latter in the prescribed 
manner stating that an application made to it under S, 17 contains a 
statement th.it the particular suit, application or proceeding is 
pending in that court or that the debt to which the particular suit, 
application or proceeding relates has been shown in a statement filed 
before the Board under S. 31 in a particular proceeding. The sub- 
section has been so worded that the Court has not to apply its mind 
at all to the question of the propriety or otherwise of the transfer of 
22 


the suit, application or proceeding to tho Board civir.g ilvj^ noueo 
but has simply to transfer it. Such beins the c.ise, 5t. n (1) 

alone remains to be compared with the first santoiici; ]i .rugrapti 1 


of the original section. That being done it appears tlia’ 
and the present proa^isions as to the transfo' by a court 
pendir^ before it of its own motion, as oppose;! i ) 
one on receipt of a notice from a Board (dealt wltLi b. 


l!;c ‘U’ig'nal 
ot a V'l .tter 
h'lU.StP'i' of 
sub-section 


2) differ in several material particulars. They arc; 


Sub-section (1) of the present 
section. 


First sentence of f'>c prara 
g'raph of the old section. 


(1) Applicable to all pending (1) Applicable to ponding suits 
suits, applications for execution and applications for execution and 
and proceedings of whatever other all proceedings arising in or out of 
nature, whether arising from the such suits or applications only, 
pending suits and applications for 

execution or not:— (2) Tho work of the civil courts 

only affected. 

(2) All civil and revenue courts’ 

work affected. ( 3 ) The pending suit imd appli. 

cation and incidental proceeding, 

(3) The suit application or if any, was required to be involving 

proceeding must be (l)for the re- the question of the recovery ot a 
covery of a debt from a person and debt from a person who was a debt or 
(2) involving the questions under this Act and it was required 
whether the person against whom to be transferred to a Board only if 
the same is pending is (a) a debtor (1) the person was ordinarily 
under this Act and (&) the total residing within the area for which 
amount of debts due from him on the Board was established or be- 
the relevant date, as defined in the longed to the class of persons for 
explanation to sub-section ( 1 ), was which a Board was established and 
Es. 15,000. (2) the total amount of debt due 

. • from such debtor [ upto a^date not 

(4) Though the civil or revenue specified but held to be 1-1-39 by 
C^urt concerned is still left free to Lokur J. m Rango y. Narayan (43 

. Bom. L. E. 487) was Es. 15,000, 



a notic9 from a Board under sub- (4) The decision of the cinl 
section (2), whether { 1 ) the suit, court on the two points above 
appUeation, or proceeding relates mentioned was declared to be final, 
to the recovery of a debt from a 
person and ( 2 ) whether the ques- 
tions of status of the person as a 
debtor under this Act and of his 
total liability upto the relevant 
date are involved therein, the 
section nowhere says that deci- 
sion of the court on those points 
shall be final. 

Nature of the provisions of this section'. — This is an important 
section ousting the jurisdiction of the civil and revenue courts to 
continue to proceed with certain matters pending before them. 
The principles governing such provisions deduced from judicial 
decisions have already been given in the Commentary on S. 17 
under the heading Special Tribunals and the Civil GourtSt 
As a rule such legislation is not given retrospective eSect so as to 
aSect suits an:l proceedings falling within its purview but instituted 
before its coming into operation.1 But there is no legal prohibition 
against doing s.) and the only legal requirement is that the provision 
as to ouster of jurisdiction should be in express terms. The Legis- 
lature of this Province has thought it expedient to provide expressly 
in sub-section ( 1 ) of this section that if the two conditions laid 
down in that sub-section are fulfilled, all the civil and revenue courts 
in the Province will have to transfer all pending suits, applications for 
execution and proceedings to the respective Boards established under 
S. 4 of this Act to which applications for the adjustment of the debts 

X. Gujarat Trading Go., Lid. v. Trihamp Velji (3 Bom. H. 0. R., O. C. 
J; 45) ; Diirgapada v, Nrisingha (A. J. R. 1933 Cal. 541) ; Fatma Bibi v. Ganesh 
(I. L. R. 31 B'»m. 63u t)’. B.) ; Ata-urSahman v. Income-tax Commissioner, 
Lahore [ A. I. R. 1934 Lah. 1013 (2) ] Asikunnissa Bibi v. Dwijendra Krishna 
(A. I. B. 1931 Cal. 32) ; Prainatha Nath v. Mohini Mohan (I. L. E. 47 Cal, 
IMS); Alley Rasul Ali v. Balkisan {&., I. R. 1931 All. 7U9) ; Abdul Rahim r. 
Syed Abu Mahomed (A. I. R. 1928 P. C. 16=30 Bom. L. B, 774 P. C.); 
Prahhakar r. Khanderao (10 Bom. B. B. 626). 


of the debtors concerned , under S. 17 lie® The. fact whether those, 
conditions are or are not, liiifilled in a , given , ease Tail haro to be 
determined by the courts' in which the suits^ etc® are pending, I’hose 
conditions .are (1) whether the suit^ applieition or prceeodicg is. 
for the: recovery of any debt due -froDi. a person and (2) whether it 
involves the. questions whether such a person .is a debtor under this 
.:.Act: and 'whether the total amount of ■ the ■ debts due from him on 
,"th@ '.relevant date did or did not .exceed Rs. The courts 

themselves .have not to determine the said questions but only the 
.fact: whether the suit, application or proce0d.ing iiivoIve.s the deter- 
, mination- of those questions® The occasions for the exercise of the pow- er 
..to determine whether the .said two conditions are , or are no.t foiSlled 
' are likely to be rare because sub- section (2) of this section provides 
that when an application for . adjustment of debts made to a Board 
under S® 17 or a statement - submitied to -a Board iincler ■ S® SI ia^ 
dudes a debt .in respect of which a suit, application .for' execution 
or proceeding is pending before a civil or revenue courts the Board 
shall give notice thereof to such court in a prescribed form and that 
on the receipt of such notice the court shall transfer the suit^ appli- 
cation for execution or proceeding, as the case may be, to the Board® 
As the provisions of these two siit-sections have the efiect of 
depriving a party of his vested right to get a siiit^ application for 
execution or proceeding decided by the court which lawfully enter- 
tained it they must be construed strictly® Any difficulty that may be 
felt in consTuirig them cm be tided over by the application of any 
of the folii‘wing rules which have been deduced from the decided 
in' which the courts deciding them had occasions to discharge 
a similar duty. 

Euits as to giving retrospective effect to statutes :— ( 1 ) 
There is a legal presumption that every statute is generally prospective 
m, its operation.2 This means that every Act is to be read as speaking 

. % Fmmhram v. Emperor ( A, 1931 Lali. 145) referring to 
Midle^nd MuUway v, Ft/e Nr S, ‘179); and Attorm^-Geyisrai t. 

SUiem ( 1SS4)‘2 and O. 431 ; Saiigram Emperor (A, L K. 1943 AIL 27 
ik)'; Shatrughna Swgh y. Kedarmth { A. 1. K.' 1,944 All 326, 13m ), a case 
bite tin U. PEEebt Eeiemption Act, {V. P. Act XIII of 1940 ) ; Bnjmiralal 
AH i A. L K 1944 .Cab m, mi ■ 



in the present^ 'ie»^as speaking. on the.. date on which it is to be applied, 
and does not therefore affect a.cts- done or rights accrued under the 
preTious state of the law except when there are express words to . the 
contrary or .when, such a provision can be deemed to have been 
necessarily implied by the language of any particular provision^^ which 
has the same force as an express provision*^ 

( 2 ) When it is said that the laws of pmcednre .or that- the 
provisions of adjective law are an exception to the above rulers what 
is meant is that the legislatures as a rule give retrospective' effect to 
such legislation. The necessity for the manifestation of such an inten- 
tioB in every such enactment either by express words or by necessary 
implication cannot be dispensed with even in the case of such laws.6 ' ■ ■ 

( 3 ) Statutes interfering with vested rights should be construed 
strictl)^^ L to say^ no greater retrospective effect should be given .to 


S. Suryamal w Sriram (A. L Kp 1939 Pat. 158, 160); Hayatuddin t. 
3ft, Eahiman (A. L K. 1935 Sind, 73, 75); 3fartaMd v, Naraycm (A. I. E, 
1939 Bom. 305, 307. F. B. ) ; Mt, Lahani v. Bala (A. I. E. 192'2 Nag. 227 J; 
Nepra v, ^ Sayar Framanik (I. L. E. 55 Cal. 67); Gidam Baud Khan v, 
BabibuUah Khan { A. I. R 1936 Fesh. 125 ) ; , Shakuntala Devi v. Kaumlya 
Devi (A. I. K, 1936 Lah. 124) ; Mauler Ecmein v. Pur mi Mai (A. I. R, 1935 
All. 7u6 F. B. ) Sadim Saran v. Deonath Sadan (A. I. R. 1943 Fat. 208, 209 ). 

4. Swaminatk Iyer v. Bamnath Iyer (A, I. R.*^i943 Mad. 573, 579); 
Nandlal v. Askaran .(A. I. R 1944 Cal. 310, 312); Jagannath v. 3Iadan 
31ohan> ( A, I. R. 1942 Cal. 125, 126 ) ; Frasaiina Dev v. Biseswar Dass ( A. I. R. 
3944 Cal. 40, 48 ) ; Sarat Chandra Bantosh Kumar ( A. I. E. 1944 Cal. 145, 151 ). 

5. Gopahwami v. Secretary of State ( A. I. B. 1933 Mad. 748 ) ; Gangaram 
V. Funamchand (I. L. R, 2LBom. 822); ShiblNarain v. Lachmi Narain 
(A. I. R. 3929 Lah. 761 ); Sidhu Bam y,-3ur ilohammad (A. I R. 1937 Lah, 
500 ) ; L. Liaq Bam v. Ear Framd (A. I E. 1934 AIL 253) ; Afa-ur-Bahman 
V. ImomeAax Comuiudomr^ Lalmre [ A. I. E. 1934 Lali. Iifl3 ( 2 } ] ; Bam 
Karan Singh v. Bam Das Singh { I. L. E, 54 AH. 299 ). 

6. Sivayya v. Fratipad Fanchayat Board (A, I, R, 19 36 Mad. 38), 

wherein is said that the exception applies even to a part of an Act dealing 
with a matter of procedure ; Vishvanath v, Earikar ( A, I. R. 1939 Fat. 90 ) , 
a cateC under the Bihar 31aney4endeFs Actgi Bihar Act III of 1938 ) ; Femanna 
V. Sanfim Meddi (A. I. E. 1942 Mad. 475j 477); Sfilcmth v, Emperor {A. I, 
B. 1943 Bom. 169, 172 ' 



tHeir ..provisions 'than is ahsolntelj 'necessary according to its plain, 
wor ding J There is no presumption as to the rctrospecMYeness of a 
provision ■which is likely- to afreet '.vested .rights,*^ 

( 4 ) When in such a statute there is an ainhiguity a presump- 
tion,; arisas out of 'respect for the , legislature , against its inteation to 
;iiiterfer0. with such -a rights whether- in is. acquired under a statute^ or 
timder' a. Judgment based upon 

Explanation / s—Remedial"" rights of action and appeal are 
vested, rights and.therefo,re the above rule holds, good in their case.!! 

“A. status such as that of an agriculturist -ac- 
cordiiig to the definition given in a - particular statute, is not a vested 
right and therefore' if the statute is amended while a . suit based upon 
it is pending ..in a court* that suit- must ., be decided' according to, the 
law as 'ameiided*!^'. . 

Explmiation Sx--Aji amendment of the law which only changes 
the forum but does not take away the right to institute a proceeding 


7. Girdhari Lai Son d: Co. v. K, Gowder (A. I. R. 193S Marl, 6SS, TOO) ; 
Collector of Broach v. Occhavlal (A. I. R. 1941 Bob:i. 158, 159); BiresMoar 
y. Indu Bhushan (A. I, R. 1943 Cal. 57l>j 574); Shibmth v. Porter (A, I. 
R, 1943 Cal 377, 390). 

S, Musamat Bupiv, Sadasim (A, I. R. 1925 Nag. 190); Kanah Kanti 
Roij V. Krip^anath (A, I. R. 1931 Cal 321 ); SlUija Janahi v, Kirtanand (A. 
L i'l 1930 Pat. .173 ) ; Bepm Chandra v. MaMm Chandra (A, L R. 1940 Cal 
346); Secretary of Stats v. Bank of India Ltd, (A. I. B. 1938 P. C. 191} ; 
Bombay Namdeo Co-operative Agency Ltd. v. firdhmal (A, I. R. 1937 Bom. 
266, 271 ). 

9. Tnlaram v. Tefi Lai (A. I. B. 1942 Nag. 49, 50). 

10* Mlunicipcd Boards 'Fysahad Mtisamat Fidyad/iari ( S2 Cr^ L, 638 

11* Laxmanrao v. BalkHshna ( I. L. R, 36 Bom, 617 ) ; Zamindata Bank 
’ Suha ( A. I. R# 1924 Lali, 418); Fennimlvam v. Verriah Yandayar (A, I. R* 
1931 Mad. 83); Sripati Charan v* Kaiiash Chandra (A. L R, 1930 Cal 331, 
334 ) ; Shantinilcetan Mousing Somty Ltd, v. Madh&mal {A* I E. 1936 Bom 37). 

12. Rama^ Krislma t. Suhharayya '(,1. Lv, R. ^8 Mad. pt| );Fatma BiUr, 
Gamsh [ I, U B, 3*^ Bom, 63^0 );■ Aia-ur-Mahman y. Income-tax Oommis- 
nomTi Lahore [ A. L E. 1934 Lai. , 1913- (2)'l; Pramatha Math y, MoMni Ilokm 



or one which changes the period of iimitation ibr mstitutmg an action 
relates to procedure only and lias retrcspactrvo effect.^^ 

( 5 ) Discpetionarj powers given by a statute to a public body 
must be exercised by it in strict conformity with private iights«i^ 
The same rule applies also to acts of private persons permitted by . a 


(6) Declaratory statutes, i. e. to say, statutes whicli, declare or 
create private rights^ are genemliy retrospective in their operationi^ 
but there too clear espressioa or iiecassary implication must be there 
as e^ddence of the intention of the legislature to g ive them such an 

(7) Acts which are merely- mterpretativo, and -are introduced 
merely with a view to settle doubts as to titles are ,, presumed not to 

take away existing rig libSds 

A very comprehensive and clear-cut statement of the law- on this 
subgeet is found in the judgment of the Full Bench of the -Fatna High 
Court in Banwari Go27e \, - Emperor 


13. Faclgaya v. Bciji Bahaji {I, L, E. 11 Bom. 469 ). 

14. Gokiil Frmml v. 'Govnnd Mao { A. I. R. 1929 Nag.- 2S2 ) ; Bam Karem 
Singh v. Mam Das Singh (I. L..E. 54 All. 299 F, B.,). 

15. /I. B, Moola w Commissioner of the ■ Port of Ecmgoon \ k , 1, 1931" 

Bang. 95); Baipuith Prasad v. Umeshwar Singh (A. I, E,. .19:V Bat. 550}; 
Amha Prasad t. Jitgal Kishore {A. I. E. 1936 All 112); Municipcd Boards 

V. JoM'wm ( At I. - E. 1939 . AIL- 394 ).. . . 

16. Faiyaz Eimem v. Municrgal ‘ Board, Anrolm {A. I, B. 1939 All. 280). 

17. BfMndm Naram v, Jogcndra Afar am {A. I. E. 1936 Cal 393); But 
me hfnsamat Maskid Bibi v. Tufail Mhthmnmad ( A. I, B. 1941 Lali. 291, 292), 
a case under the Dissolution of hhisiim Miarriages Aei, 1939, Tills Act was 
therein held not to be retrospective in its operation arid S. 4 thereof was held 
not applicable to a suit instituted before the said Act came into operation. 
The contrary decision was however given by another Judge of the Court in 
the cas^of Ahisamat Fazal Begum v. Euhmi Ali (A. I, E. 1941 Lali. 22, 23). 

18. Mam Saran v. Bai Kisan-[A, I. E, 1940 Nag. 303) , a case under the 
C, P. ' and Berar Money^-Unders Aot, 1939. 

19. A. I. K 1943 Fat. 206,, 209. 


( 8) Clear words are necessary in order that an Act pa'^sed 
while a suit is pending can be held to be applicable to such a sait.2a 

(9) If one section of an Act is made expressly retrospective^ 
it does not necessarily follow from it that the others are non- 
retrospective.si 

( 10 ) Even though an amending Act changes the law with 
retrospective efiect that is not a sufficient ground for re-opening matters 
which have already been decided under the law as it stood before the 
amendment.22 

In order that the full meaning and implication of the provi- 
sions of this section as it now stands may be before those who have to 
deal with this section and if necessary to apply the rules of interpre- 
tation above given, I now consider the wording of each sub-section 
thereof separately. 

Sub-section ( I )‘: — As already explained tliis sub-section casts a 
duty on the civil or revenue court in which a suit, application for 
execution or proceeding for the recovery of any debt due from a person 
is pending at any time, to transfer it to the Board to which an appli- 
cation for the adjustment of the debts of such person under section 17 
lies, if such suit, application for execution or proceeding involves the 
questions whether such a person is a debtor under this Act and whe- 
ther the total amount of debts due from him on the relevant date 
did not exceed Es. 15,000. 

The word “person” now definitely includes an undivided Hindu 
family according to the newly-added sub-section (8- A) of S. 2. The word 
“debt” has been defined in S. 2 ( 5 ) and that definition may, if necessary, 
be read along with those of “secured debt” and “unsecured debt” con- 

20. Firoze Ahmed v. Ahbar AH (A. I. E. 1943 Lah. 238, 239); Shaw 
Singh v. Virlhan, (A. I. B. 1842 Lah. 102, 104); Mimmat liashid Bihi v. 
Tufail Muhammad (A. I, E. 1941 L^. 291, 292); Peak’s Bank v, Wahid 
Buns (A. I. E. 1943 Lah. 170, 172). 

21. Kewati v, Chiranji Lai ( A. L E. 1944 Lah. 29, 30-32); Shamsuddin 
V. Baider AH (A. I. E, 1945 Cal. 194,; 188). 

22. In re Famidevan (A. I. E. 1944 Mad. 238, 289). 



taiiiecl in S. 2 ( 12 ) and. ( 14) respectively.' The term ^'relevaEt date'^ 
lias beau defined in the Explanation to this sub-section as 1st Jaaiiary 
1939 in relation to the Boards established before the commencement of 
the operation of the Amending Act of 1945 and the date of establish- 
ment of the Board concerned in- relation to those ©stabiished or to be 
established thereafter. 

It has fur thor been explained clearly what points , the court, 
coiicemed is.laft free to decide before coming to a conclusion mne way, 
or the other as to whether.thesuit^ application or proceeding is or is not 
liable to b 3, „ transferred to acompeteat Board. One point however re- 
mains to be brought into prominence clearly and that is that;.: this, 
section does not now contain a declaration that the decision of the 
court on those points is final Nevertheless that being, , the decision/ 
of a,com% not . a Boards and appeals against the decisions of 
the Boards too being confined to the two specific cases mentioned 
in S. 9(1 ), no appeal would lie to the District Court against it under 
this Act at least. Nor would any revision application against it be 
entertainable by the District Court because there is no specific provi- 
sion for it anywhere in this Act. But such an applicatioD must be 
held to lie to the High Court under S. 115 of the Civil Procedure 
Code, 1908 it being the decision of a civil court under this section 
as it stands, because one was held to lie even -when a civil court^s 
decision under it had been declared to be final.-^ In the case of such 
a decision being of a revenue court an appeal would He to the 
Collector under S. 203 of the Bom, Land Revenue Gode^ 1879* 

It should be noted that the wording of this sub^section does 
not involve the transfer of a suit for the possession of an immovable 
property pending before a Mamlatdar or a civil courl^A' 

'23. See the ruling of Wadia and Kajadliyaksha JJ. in Fandurangrm v. 
BJmhadasacharya (46 Bom, L. It. 711), 

24.^ See the ruling of Sir J. Beaumont C. J. 1% re, Reference under Or^ 
i6 r. i. C, P, Code ( 45 Bom, L. E, 445 ), which is still good law as the 
condition as to the suit, application or proceeding being for the recovery of a 
debt*’ is still there in S. S7 (1), The expression ‘'for the recovery of a 
debt” bas been judicially iDterptcted therein, 

23 ^ 



The word ‘^co'wH’’in this siib-seetioni — According to the 
definition of the word “court'* given in S. 2 ( 4 ) ( b ) it means in this 
section “the civil court of competent jurisdiction” and therefore includes 
the District Courts and the High Court. 

For the meaning of the word ** proceedings” in this sub-section 
see the notes under the sub-heading *‘non-teGhnie(xl’’ under the main 
headii^ “Construction of words not defined, etc” in the Commentary 
on S. 2(16), 

Sub-section {S) As stated already this] sub-section confers 
quite a new power on the Boards] set up tmder this Act. It can be 
exercised as well by the old ones ]as the new ones. That power is 
to issue a notice to a civil or revenue court injthe prescribed manner. 
Once a notice is received by the Court concerned,; it has no powers to 
determine whether or not to transfer a suit, application or proceeding 
pending before it to the Board issuing the notice. It has simply to 
transfer it. The Board is however under an obligation under the 
sub-section to satisfy itself before exercising that power that there is 
on its record either an application made under S. 17 containing a 
statement to the effect that a particular suit, application for execution 
or any other proceeding for the recovery of a particular debt from 
a particular person who is a party to the application made to the Board is 
pending in a particular civil or revenue court or that there is a statement 
filed in any matter under S. 31 showing the particular debt to which 
the ^suit, application or proceeding pending in the civil or revenue 
court relates. 

Sub-section {S) :--This sub-section fills up only a lacuna which 
existed in the original section. It is now clearly provided thereby 
that after a suit, application for execution or proceeding has been 
transferred to a Board under sub-section (1) or sub-section (2), the 
Board should proceed, as if an application for the adjustment of the 
dfifets of the person had been nwde to it under S. 17. 



Suh~section{i ) Now it might happen that the Board may 
come to negative findings on the preliminary points mentioned 
S. 35 (1) in the transferred suit, application tor execution or pro- 
ceeding. For such a contingency this sub-section provides that the 
Board shall re.transfer the suit, application for execution or proceeding 
to the civil or revenue court which had transferred it to the 
Board, not however immediately on recording its findings but in 
every case after the time for appealing against the decision fixed 
by S. 10 has expired and if an appeal is filed during that period, 
then subject to the result of the appeal. This means that if the 
Appellate Court reverses the decision and holds that the Board has 
jurisdiction to proceed with the adjustment of the debts of the debtor 
concerned, then the Board need not re-transfer the suit, application 
for execution or proceeding but must proceed further under sub- 
section (3), while if on the other hand that Court confirms the 
Board’s decision, the latter must re-transfer the matter as provided 
in this sub-section, on coming to know of 'the confirmation of its 
decision. 

ihih-Section (d):— This sub-section defines the effect of the 
re-transfer if and when made. It is that the Board ceases thereafter 
to have jurisdiction in .the matter and that the court concerned 
re-acquires jurisdiction therein and must therefore proceed with it 
as if no such transfer and re-transfer thereof had taken place, 

38*. If the Board finds the person making the appli- 
cation under sub-section (I) of section 17 
Taking of ac- or the persou against whom an application 
is made under sub-section (^) of section 17 
to be a person — 

{a) who is a debtor, and 

gf) the total amount of debts claimed as being due 
from whom on 1st January 1939 is not more than 
Es. 15,000, 


The proviso to this section was added hy S, 16 of Bom. Act YIH of 1145, 



the Board sball proceed to take accounts in the manner 
hereafter provided and determine the amount due to each 
of the creditors at the date of the application made under 
section 17 for the adjustment of debts. 

Protided that in relation to a Board established after 
the commence'mnt of the Bombay Agricultural 
Debtors Relief {Amendment) Act, 191.5^ this vni of 3945 
section shall be construed as if for the 
figures, letters and word ‘1st January 1939' the words 
‘the date of establishment of the Board concerned' were 
substituted. 

COMMENTARY 

(Scope of the section -. — ^The decision of the Board on the two 
points mentioned in S. 35 (i) can either be one justifying the enter- 
tainment of the application under S. 17 or one not justifying it. 
Sub-section (S) of that very section has provided what the Board 
should do in the case of its having arrived at the Latter kind of deci- 
sion. This section lays down what it should do if the decision is of 
the former kind. The provision consists of a direction to take ac- 
counts of the debts of the debtor according to the special mode pro- 
vided for in the succeeding 8 sections and ascertain the exact amount 
due from the debtor to each of the creditors upto the date of the 
application. It must be noted that for the purpose of determining 
the question of jurisdiction of the Board, the maximum total amount 
of debts due from a debtor is to be ascertained with reference to 
1st January 1939 in the case of the debtors before the Boards 
established before the coming into ;force of Boro. Act YIII of 1945 
and the date of establishment of the Board concerned in the case of 
the debtors before the Boards^ established thereafter, according to 
SS, 26 and 35 but that while making-up accounts for the 'purpose 
of determining the amount due to each creditor of the debtor under 
this section has liability is required to be ascertained with reference 
to th^ matter if the total 


amount of liabilities of a debtor at that date amounts to more than 
Bs. 15,000. 

39. In an application for the adjustment of debts if 

the amount of the creditor’s claim is dis- 

■ Examination of puted, the Board shall, when taking ac- 
creditor or debtor. ^ ^ ■, ,1 .1 T. J 4.1,„ 

counts, examine both the creditor and the 

debtor as witnesses, unless for reasons to be recorded by 
it in writing, it deems it unnecessary so to do. 

COMM.ENTAEY 

Scope of the section :~~The duty of the Board after it has come 
to the conclusion that the application for the adjustment of the debts 
of a debtor before it, whether as an applicant or an opponent, lies, is to 
proceed to take accounts in the manner provided for in SS. 39 to 46 
as directed in S- 38 and the first step - towards it is an examination 
of the parties as witnesses under S. 39 if the creditor’s claim is dis- 
puted. This duty is not avoidable in. a disputed case except when 
there are good reasons for doing so. In case the examination of 
parties is dispensed with, the reasons for doing so must be record- 
ed in writing. 

Investigation as to disputed claims The clause “If the amount 
of the creditor’s claim is disputed” implies that if the amount of 
a creditor's AlniTn is not disputed the Board would not be bound to 
examine the parties. From the fact that it is not stated clearly in 
this clause whether the claim should not be disputed by the debtor 
or even by any other creditor of the debtor, it appears that an 
examination of the parties cannot be dispensed with, except for 
reasons to be recorded, even if the amount claimed by one creditor 
of the debtor is disputed by another creditor of the debtor. 

Marginal-note to this section'.— Ths> marginal-note to this sec- 
tion is faulty because whereas the section requires an examination of 
both the creditor and the debtor the note says “Examination of 
creditor or debtor.” It is not therefore a reliable guide to the provision 
contained in the section* 


iinaJo^ows Jaiy:— This piwidon k similar to the one contained 
in the first part of paragraph 1 of S. 12 of the Deccaoi Agrictatimsts 
Relief Act, iS75 which, so far as cases falling under this Act are con- 
cerned, is repealed by S. 85 thereof with eSect^from ks coming into 
operation in. any particular area. The only points of distinction bet- 
ween the wording of the two are:~( i) that in the place of the words 
“In any suit of the description mentioned in section 8, clause (w) 
in which the defendant or any of the defendants is an agriculturist 
and in any suit of the descriptions mentioned in section (3), clause 
( y ) or clause (z)” in the said section of the old Act, there are the 
words ‘‘ In an application for the adjustment of debts,” in the present 
section; (2) that instead of the words “ the Court ” in the former 
there are the words “ the Board ” in the latter ;( 3 ) that there are 
no words in the former corresponding to the words “ when taking 
accounts ” in the latter, and (4) that in place of the words “ the plain- 
tiff and the defendant” in the former, there are the words “.the credi- 
tor and the debtor” in the latter. The first point of distinction is due 
to the nature of the proceeding in the course of which the question of 
examination of the parties arises, the second point is due to the 
nature of the tribunal seized of that proceeding and the fourth is also 
due to the difference in the nature of the proceeding before the two 
kinds of tribunals. Hence all these three points relate to unimportant 
formal matters. The third point of distinction too does not make any 
important difference between the nature of the two provisions because 
although the words “ while taking accounts ” are not found in S. 12 
of the°H. A B. Ac«, the said section had been enacted only with a 
view to lay down a specific method of taking accounts in particular 
classes of suits. It seems therefore that it is an enactment in pari 
materia with that contained in S. 39 of this Act and therefore the 
rules deduced as to making use of Other Acts in pari materia and the 
judicial decisions made thereunder and those deduced as to making 
use of the Previous history of the law given in the Coinmentary 
on S. 2 under the main heading Reference to sulyeot^ may with 
profit be referred to in case of doubt as to the meaning of any parti- 

1,^ See pp. 84-SS w|>ra.rV v7/-r 



cular portion of this section which is common to both the enact- 
ments. 

40. The Board shall inquire into the history and 
merits of the case from the commencement 
Board to iiKiaire gf the transactions between the parties and 

into .history and u i 

merits. the persons (if any) through whom they 

claim, out of which the claim has arisen s 

Provided that where transactions between the parties 
have commenced more than 20 years before the coming 
into force of this Act, any settlement of accounts which 
has been last arrived at between the parties before the 
said 20 years and which is in writing and bears the signa- 
ture of the debtor or the person through whom the liabi- 
lity is derived shall be accepted as binding between the 
parties and no inquiry into the history and merits of the 
case shall be made prior to the date of such settlement. 

COMMENTARY 

Scope of the section This section casts a duty upon the Board 
to inquire into the history and merits of the case from the com- 
mencement of the transactions between the parties and the persons 
(if any) through whom they ciaim, out of which the claim has arisen, 
subject to the proviso that if transactions between the parties had 
commenced more than 20 years prior to the coming into force of this 
Act, and if a settlement had been last arrived at before the said period 
of 20 years and is in writing signed by the debtor or by the person 
through whom he had derived his liability, the Board should take 
that settlement as binding on the parties and should not make an 
inquiry into the history and merits of the case prior to the date of 
such settlement. 

m 

Proviso:— It will appear from the above that in order that 
the Board may be justified mider the proviso in not pursuing an 
inquiry as required by this section beyond the date of a settlement 


reM on by « OToditot or debtor the Mowing conditions must be 
fulfilled, namely 

(1) trmseotions must hove commenced between the paitios 
more tlin 20 yeers prior to the date of coming mto torcoo.tu» 
Act; 

(2) the alleged settlement of accounts must have boon arrived 
at prior to the said period of 20 years; 

(3) the alleged settlement must he in siting and must have 
been-signed eitheiC by the debtor before the Board, or by the person, 
if any, through whom the debtor may have derived his liauuuy tor 
the debt alleged to liave been settled. 


Analogous law:~T!hB provision in this section is sligiitly 
similar to that contained in the second part of paragraph 1 of 
of the Deccan Agricultnrists Relief Act, 1879. 1 say that the simi- 
larity between the provisions in the two Acts is slight and empha- 
sise the difference between them because the points of distmction 
between them are important. They are : 

(1) Whereas under the said section of the D. A.R. Act an 
inaulrv into the history and merits of the case from the commence- 
of dealings between the parties and the persons (if any) through 
whom they or any of them claims, is directed to he made with two 
specific obiects in view, namely :-(l) that of ascertaining whether 
there is any defence to the suit on the ground of fr-aud, mistake, acci- 
dent undue influence or otherwise and (2) that of taking an account 
between the parties in the manner therein-provided, this section does 
Bot require the Board to keep any of those objects particularly m 
view althoiK^hof com-se, there cm he no .gainsaymg the &ct that 
the ’inqmry under it is to be made with the same object as No. 2 in 
the said section of the D. A. R. Act. That object is however the ultimate 
one under the D. A. R. Act while it is the only one under this Act. 
Therefore -an attempt on the part of the Board to start ^rith a sus- 
picion against the creditor and to make out a defence for the agri- 
culturist*" debtor in case he happens to he an opponent in the appli- 

eatioa 'or to find putagroimd of attack for him if he happens to be 



tlie. applicant; would not at' aU 'be ..-justified,' Tiiis cliaiige of attitude 
towards '.the money- . class on the part of the legislature 
seems to have been the result of the finding of The BekMn 
oidtwiists Relief Aot Commission in its Report of 1912. that' the' 
operation, of the D, A. Act has taught ' the agriculturist to ' repu- 
diate his ' Obligations and that now it is often the Sowcar who .wants 
protection from' the legislature- ^ 

(2)^ 'Another very, important point of distinction between the 
two enactments is that S. 12 of the J). R* Act does not lay : down^ 
any limit to the. period iipto which the inquiry should be pressed, 
backwards and consequently in several cases in which the transac- 
tions between the parties or between those through whom they claim 
extend over a long period broken up at places by alleged settlements^ 
it becomes a very contentious issue as to when the dealings between 
the parties out of which the liability has arisen, should be deemed 
to have commenced and the creditor concerned has to sufibr at times 
because although his available book may be showing that an amount 
has been brought forward from a previous book, that book may not 
be in hivS possession or under his control. The proviso to this sec- 
tion, by dispensing with the necessity to pursue the inquiry, directed 
by the section to be made, beyond the date of an alleged settlement, 
if the conditions as above- explained are fulfilled in its case, has, on 
the one hand, put an end to the possibility of such an issue being raised, 
in several cases and on the other, extended a much-needed protection to 
the creditor-class by relieving it of the necessity to find evidence of a 
fact which may be beyond its roach or even beyond its knowledge. 
The limit of 20 years before the corning into force of this Act imposed 
by the proviso is also a wise one because that is a period for which 
any ordinary money-lender can be reasonably expected to preserve 
evidence. 

Owing to these important points of distinction between the two 
enactments, any use to be made of the decisions under S. 12 of the 
D. A. R. Act, so far as they relate to the inquiry to be made under 
it for the purpose of interpreting the provisions of this section, must 
be made with great caution. 

1, See G'lipte's edition of the D, A, B, Act, WiO, pp, i04-0d. 
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41*. When the amount of the claim is admitted by the 
debtor during the course of an inquiry un- 
:^fcrd not bound section ^0 and the Board, for reasons 

to i£ the 

eiaxm is admitted, to be recorded by it in writing, believes 
that such admission is true and made 
voluntarily, the Board shall not be bound to inquire in the 
manner provided in section 40 but may do so if it thinks fit. 
In other oases, the Board shall be bound to inquire as 
aforesaid. 

COMMENTARY 

Scope of the section -.—This section empowers the Board to 
dispense with an inquiry as directed by the previous section, in 
another case, the first being that of a settlement in writing signed 
by a debtor made 20 years ago. That case is that of an admission 
of the amount of a claim, which would of course include a part of it 
also, on the basis of the well-known maxim, the whole includes a 
part. Even in such a ease the Board is required to satisfy itself that 
the admission is true and made voluntarily i. e.. without the use of 
fraud or force or undue influence on the part of the creditor and to 
record the reasons for which it feels itself justified in drawing such 
an inference. It is possible that even in a case of the above natuie 
the Board may have reasons to institute an inquiry as provided in 
S. 40. The legislature has anticipated such a contingency and pro- 
vided by the concluding words of the first sentence of this section 
that even in such cases the Board may make such an inquiry if it 
thinks fit to do so. By the second sentence it emphasises the fact that 
in cases not falling under the first sentence it is obligatory on the 
Board to make an inquiry, in order that there may be no room 
for doubt. 

Significance of the amendment made in this section The 
words ‘-'during the course of an inquiry under section 40” which have 
been added by the Act of 1945 make it perfectly clear that the admis- 

aftor 'the word “ debtor » in this section were 
add^ by S. 17 of itom. Ant "Vlit ef 



sion in order to justify the dropping of an inquiry under S. 40 must 
have been made durir^ such an inquiry and not on some previous 
occasion, either before the Board or before any individual witness. 

Analogous law : — A provision similar to this is to, be found in 
paragraph 2 of S. 12 of the £). A. R. Act. It is not exactly in the 
same terms, the points of distinction between them being (1 ) The 
words “by the debtor during course of an inquiry under section 40” 
occurring in this section after the word “admitted” are not found in 
S. 12 of the D. A. R, Act ;( 2)In place of the words “the Board" in 
this section there are the words “the Court” in the latter ; (3) The 
commas after the words “Board” and “writing” in this section are not 
found after the word “Court” and “writing” in the latter ; (4) In 
place of the words “such admission is true and made voluntarily” in 
this section, there are in the latter the words “such admission is true 
and is made by the debtor with a Ml knowledge of his legal rights as 
against the creditor” ; ( 5 ) Again in place of the words “the Board” 
there are the words “the Court” in the latter ; ( 6 ) After the words 
“shall not be found” which are common to both, there are the words 
“in the manner provided in section 40” in this section and the words 
“so to inquire” in S. 12 of the D. A. R. Act and ( 7 ) Thera is an 
additional sentence as a separate paragraph in the latter as “In other 
cases &e.” as there is in this section but therein there are the addi. 
tional words “in which the amount of the claim is admitted” after the 
words “other cases”. Out of these 7 points, the first, second, fifth and 
sixth are unimportant. As for the first an admission of a claim or a 
part of it under S. 12 of the D. A. R. Act can only he that of a 
debtor, as in a suit under that Act other creditors of his are not 
expected to appear, as they are in a proceeding under S. 17 of this 
Act and therefore the addition of the words “by the debtor” after 
the word “admitted” would have been superfluous there and that 
can be inferred also from the words “ as against the creditor ” in 
that p3,ragraph, whereas it was necessary here owing to the po^ible 
presence of other creditors of the debtor. As regards the second and 
the fifth they are due to the difference in the tribunal in the two cases. 
The sixth is due to the provision as to making an inquiry having 



1)6611 contciinod in tlio S6rin6 sootion of tJiG De /lo R* jtot l)iit in the 
preceding section of this Act. The third, fourth and seronth however 
deserve special notice. Twill therefore consider them sermtivi. 

Point No. S This point relates to certain commas occurring 
in the text of this section as published in the Bombay Government 
Gazette Part IV dated 30th January 1910, at pp. 2 to 41 thereof 

The existence of such punctuation-marks in the tsxs of a section of 
an Act is sometimes availed of by lawyers for the purpose of putting 
a particrxlar interpretation on that section It would therefore be well 
to state here wbat value can legitimately be attached to them as aids 
to interpretation. 

P'wnctwiUon-onarks as an aid to ^'^^^0rp7’e^a^^o« The following 
rules can be deduced from the decided cases as to whether punctu- 
ation-marks can or cannot be availed of for the purpose of inter, 
preting the part of the Act in which they occur and if they can be, 
what is the condition precedent which_ must be fulfilled before that 
can be done. 

(1) Accor<hng to the view of the Privy CouneUi and the Allaha- 
bad High Court, 2 punctuation-marks such as commas do not form 
part of a statute. 

(2) According to the said High Court therefore they must 
' be disregarded while interpreting the section in which they occur, 3 but 

according to the Lahore High Court they should be disregarded only if 
they lead to absurd results.* 

(3) The Bombay High Court has however in one cases ex- 
pressed the view that they cannot be relied on while interpreting 
the section in which they occur only if the wording thereof is clear. 

1 . Lewis JPugh v. Ashutosh Sen (A, I* K, 1929 P. C. 69 56 I. A. 93), 

2. Maz Ahmad v. Furshottam (A. I, B. 1931 All. 354). 

3 . Mansa v,. Musamat Ancho [A, I, B. 3933 All. 521) ; Maz Ahmad v. 
FuTshottam (A, I* B-. 1931 All. 164), 

' 4 . Gurmuhh Singh v. Oommissiomr of Income-tax, Lahore (A. I, R. 1944 

L&B* 353). See also Bhola S%nghW» Uamm Mai (A. I. R. i94i Lah. 28, 30). 

;v;' (A. I. B. 1937 Bom. 3 % 


Even if the Bombay view is held acceptable, so far as the con- 
struction of this section is concerned, it seems to have no application 
here because the wording thereof seems to be clear and not capable 
of being construed in more ways than one. 

Point No. Jj, '. — ^This point of difference is important because 
whereas the paragraph of S. 12 of the D. 4. R. Aot above-mentioned 
requires that the court should be satisfied that the admission besides 
being true, must have been made by the debtor with full knowledge 
of his legal rights as against the creditor and would therefore require 
proof as to its having been made with a fall consciousness of his 
legal rights under the D. A. R. Act as against the creditor such as 
that of insisting upon the latter establishing by cogent evidence 
what was the amount actually advanced by him in the case of each 
loan &c., the requirement of this section would be deemed to have 
been satisfied if the Board finds that the debtor was a free agent 
when he made up his mind to make the particular admission. 

Point No. 7 : — The difference between the phraseology of the 
two enactments so &r as this point is concerned is that whereas 
the additional sentence in this section emphasises the duty to make 
the inquiry directed by S. 40 in all oases in which there is not 
such an admission as is referred to in the first sentence of the section, 
that constituting the 8rd paragraph of S. 12 of the' D. 4. R. Act 
emphasises the duty to make such an inquiry as is directed by the 
first paragraph in all cases of admission not falling in the second 
paragraph. Whether so emphasised or not the duty is there accord- 
ing to both the enactments, subject to the provision as to the power 
to dispense with it in the specific case of an admission of the nature 
described and therefore in effect the provisions of this section and 
those of paragraph 2 and 3 of S. 12 of the i>. A. R. Act must be 
held to be in pari materia except in the matter of the point of differ- 
ence No. 4 above set forth. Therefore according to the principles 
of intergretation as to making use of such enactments and the judi- 
cial decisions thereunder, such dooisions under the 2nd and 3rd 
paragraphs of S. 12 of the i). 4. R. Aot, except on the point of the 
debtor having made an admmon of the claim or part of the claitn 


of a creditor with full knowledge of his legal rights as against the 
latter, can be made use of in cases of doubt tis to the meaning of 
this section or of any portion of it. 

42. ( 1 ) When the Board inquires into the history 
and merits of a case under section 40, it 
Mode of taking shall, notwithstanding any agreement 

aecouats. „ w 

between the parties or the persons (if any) 
through whom they claim, as to allowing compound inter- 
est or setting off the profits of mortgaged property without 
an account in lieu of interest, or otherwise determining the 
manner of taking the account, and notwithstanding any 
statement or settlement of account, or any contract pur- 
porting to close previous dealings and create a new 
obligation, open and take the account between the parties 
from the commencement of the transactions. 

( S ) The Board shall take the account under sub- 
section ( 1 ) according to the following rules, namely : — 

( a ) Separate accounts of principal and interest shall 
be taken ; 

( & ) In the account of the principal there shall be 
debited to the debtor such money as may from 
time to time have been actually received by him 
or on his account from the creditor, and the price 
of goods, if any, sold to him by the creditor, as 
part of the transactions ; 

( c ) In the account of principal there shall not be 
debited to the debtor any sum in excess of a sum 
due or to accrue due under a decree which the 
debtor may have agreed directly or indirectly to 
2 1 , pay in pursuance of any agreement relating to the 

satisfactipu of t3i© said decree ; . ; 



( <^ ) In the account of principal there shall not be de- 
bited to the debtor any accumulated interest 
which has been converted into principal at any 
statement or settlement of account or by any 
contract made in the course of the transactions ; 

(e) In the case of transactions which were com- 
menced before the 1st January 1931, the Board 
shall take accounts in accordance with the provi- 
sions of this section upto 1 st J anuary 1931, provid- 
ed that in the account of interest there shall be 
debited to the debtor yearly interest on the ba- 
lance of the principal for the time being at 12 
per cent, per annum or at the agreed rate which- 
ever is lower. On taking such accounts the 
amounts found due on 1 st J anuary 1 931 in respect 
of the principal as well as in respect of the interest 
shall, each separately, be reduced by 40 per cent., 
notwithstanding that a decree or order of a civil 
court has been passed in respect of any such 
amount or portion thereof, provided that if such 
transactions had commenced on or after 1st 
January 1930, the reduction in both the amount 
of the principal and interest found due shall be 
by 30 per cent. The amounts so reduced shall 
be taken to represent the amount due in respect 
of the principal and interest on 1st January 1931. 
Separate accounts shall thereafter be taken of 
the principal and interest upto the date of the 
• application provided that the interest shall be 


* The words * ** oo or printed in italics in this sub-clause after the 

words ** had commencecr’' were inserted by B. 18 ol Boiu, Act VIII oi i9XA 


calculated at tbe rate agreed to between the 
parties or 9 per cent, per annum wMobever is 
lower ; 

(ii) in the case of transactions \rhich commenced 
on or after 1st January 1931, in the account of 
the interest there shall be debited to the debtor 
yearly interest on the balance of principal for the 
time being outstanding at 9 per cent, per annum 
or at the agreed rate whichever is lower ; 

(in) if under any decree passed between the par- 
ties the rate of interest allowed on the amount of 
the principal found due under paragraph {ij or 
(ii) above is lower than that allowable under this 
clause, interest on such amount shall be debited 
at the rate allowed by such decree ; 

(ii;) in taking aocounts-under this clause interest 
to be calculated shall be simple interest ; 

(/) All money paid by or on account of the debtor 
to tbe creditor or on his account, and all profits, 
service or other advantages of every description, 
received by the creditor in the course of the 
transactions (estimated, if necessary, at such 
money-value as the Board in its discretion may 
determine) shall be credited first in the account 
of interest, and when any payment is more than 
sufficient to discharge the balance of interest due 
at the rate specified in clause (e), the residue of 
such payment shall be credited to the debtor in 
the account of principal ; 

(pr ) The accounts of principal and interest shall be 
made hp to fehe date pfthe institution of the appli- 



appearing due on both such accounts against the 
debtor on that date shall be deemed to be the 
amount due at that date, except when the balance 
appearing due on the interest-account exceeds 
that appearing due on the principal account, in 
which case double the latter balance shall be 
deemed to be the amount then due. 

COMMENTARY 

Scope of the section -. — This section lays down the particular 
method by which an account as directed by S. 38 is to be made 
up in the case of applications for adjustment of debts made under 
S. 17. It is divided into two sub-sections, the first of which reKjuires 
all agreements, statements or settlements of accounts and contracts 
made between the parties afieeting the method of making up accounts 
as to their dealings to be set aside and the second lays down the 
rules to be observed which comprise the method referred to before. 

It should be particularly noted here that smce the section 
begins with the words ‘•'When the Board inquires into the history 
and merits of a case under section 40” it must be understood to 
have been intended to be acted upon in those cases only in which 
the Board decides to make an inquiry into the history and merits 
of the case and proceeds to make it and that naturally those in 
which it decides otherwise and does not proceed to make an inquiry 
Ml outside the purview of the whole of this section. Cases of the 
latter class arise when before the inquiry contemplated by S, 40 is 
commenced the debtor admits the claim. If in such cases the Board, 
for reasons to be recorded by it in writing, believes that such 
admission is true and had been made by the debtor voluntarily, it 
can dispense with the inquiry. When in any particular case it decides 
to dispense with it and records in the proceedings its reasons for 
arriving* at that decision, not only does the necessity to make the 
inquiry under S. 40 cease in that case’ but S. 42 also ceases to be 
applicable to that case. The facts of the debtor having made the 
25 



required admmou and of the Board believing it to be true and to 
have been made voluntarily cannot by themselves have the above 
effects. But it ■will be the Board’s decision to dispense with the inquiry 
and its recording its reasons for such a decision that •will have those 
effects. In their absence not only should the inquiry under S. 40 be 
made but the provisions of S. 42 too should be acted upon. It may 
be noted that the power to dispense with the inquiry is discretion- 
ary and that therefore a Board may not think it proper to exercise 
it in a particular case, inspite of the debtor therein having admitted 
the creditor’s claim. 

Svh-secHon { 1) This sub-section iajs down that while in- 
quiring inio the history and merits of the ease as required by S. 40 
the Board shall open up the whole course of dealings between the 
parties from their very commencement and take an account from 
there without paying any regard to the existence of (1) any agree- 
ment betw'een the parties or the persons ( if any ) through whom 
they claim, as to (a) allowing compound interest or (h) setting off 
the profits of a mortgaged property without making up an account 
thereof in consideration of interest not being debited to the debtor 
or (c) determining the manner of taking the account by any other 
method and (2) (a) any statement or settlement of account or 
(6) any contract purporting to close previous dealings and create 
a new obHgation, 

It must be noted here that so far as the setting aside of settle- 
ments of account is concerned, there is the limitation contained in 
the proviso to S. 40. 

S'ui)~sectiov, (£) This subsection prescribes the rules which are 
required to be observed while taking an account as aforesaid. These 
are contained in its 7 clauses marked (a) to (g). Clause (f) there- 
out is again sub-divided into 4 sub-clauses (i) to (iv). Clause (a) 
contains a general provision that separate accounts shall b® made 
Up of the principal and the interest of a debt ; clauses (6) to (d) 
contain directions as to how the accouut of the principal of the 
'debt is to be made up| clause (e) contains directions as to how the 



account of the interest of the debt is to be made up ; clause (/) pre- 
scribes what payments should be given credit for to the debtor and 

•b which of the two accounts mentioned in clause (a) that should 

be done, and clause (^) directs that the said accounts shall he 
lade u; to the date of the presentation of the application under 
S. 17, that ordinarUy the aggregate of the amounts due under the 
*id accounts shall be held to be the amounts due at the said date 
but that if that due under the, account of interest exceeds that 
due under that of the principal then it should be reduced to such 
an extent as to equalise the two amounts and that m such a case 
the total of those amounts should be held to be due. Some of these 
clauses are required to be explained clearly. I therefore proceed 

to do so. 

aauscB (h) to (d) ;-As stated above these clauses ^ 

the separate amount of the principal directed by clause (a) to be 
made Ip is to be made up, i. e. to say, which amount shodd and 
Ihicl sLuld not be taken into account while ascertaming^ the prm- 
cipal amount due, even though they may have been debited m the 

crLtor's books and there may be legal documents executed m his 

favour. I state below in a tabular form the two sets of amounts. 


To he debited. 

1. Such amounts as may from 1. 
time to time have been 
actually received by the 
debtor personally from the 
creditor. 


2. Such amounts as may from 2. 
time to time have been re- 
ceived by others on the 


ifoi to he debited. 

Any amount in excess of 
that due or likely to accrue 
due under a decree which the 
debtor may have agreed 
directly or indirectly to pay 
pursuant to any agreement 
between ' them as to the 
satisfaction of the said 
decree. 

Any amount of accumulated 
interest which may have been 
capitalised at any statejnen 


To be debited. 


Not fo he debited. 


debtor’s account from the or settlement of accounts or 
creditor. as tLe result of any contract 

made between them in the 
course of the tiansactions. 

8. The price of goods, if any, 
such as food, grains, seeds, 
implements, live-stock, &e., 
which may have been sold 
by the creditor to the debtor 
as part of the transactions 
between them. 

Clause (e) This is the single clausa in this section laying 
down the method by which the amount of interest due from a 
debtor to a creditor is to be ascertained. It has however been sub- 
divided into 4 sub-clauses (i) to (i?;). Thereout sub-chuse {iv) 
contains a general provision that simple interest alone is to be cal- 
culated whEe making up an account of the interest. Sub- clauses (i) 
and (ii) draw a distinction between transactions entered into before 
1st January 1931, i, e. upto 31st December 39SO and those entered 
into on or after that date and sub-clause (i) further draws a dis- 
tinction as amongst transactions entered into before 1st January 1931 
between those which had commenced before and those on or after 1st 
January 1930. The nature of the provisions in these sub-clauses 
renders it necessary to consider separately the method of calculation 
of interest in the cases of ( i ) transactions entered into before 1st 
JanuMj 1931 and ( ,^’ ) transactions entered into on or after 1st 
January 1931. Those which fall into the first class will again have 
to be considered in two batches, namely (a) those which were entered 
into before 1st January 1930 and (6) those which were entered into 
on or after 1st January 1930. The point of distinction between those 
Ming in class (J) and class (2) is that in the former interest is to 
be debited at 12 per cent, per annum or at the agreed rate, whichever 
|g lind in the latter it to be debited at 9 cent, per annum 


while tEe point of cases falling under class (I) 

(a) and class (/ ) (/>) is that the amounts of the principal and the inter- 
est calculated as above^ are to be reduced by 40 per cent, in the for- 
mer case and by 30 per cent, in the latter^ whether they are due 
under accounts^ bonds, pro. notes^ mortgages &e.^ or under the decrees 
or orders of a civil court, and after that is done, interest at 9 per cent, 
per anuiim or at the agreed rate whichever is lower, is to bo calculated 
on the principal amount so reduced upto the date of the application. 
Sub-clause (iii) which afiects all the above cases provides that if a 
decree had been passed by a court as to any amount out of those 
above referred to, and it has -provided for a rate of lutura interest 
lower than that applicable to the case, interest shall be debited from 
the date of the decree to that of application at such lower rate. 

This result is arrived at on further sub-dividing sub-clause (i) 
into four parts as below 

1. In the ease of transactions which were commenced before 
1st January 1931 x . • x . . x . . x at 12 per cent, per annum 
or at the agreed rate, whichever is low er ; 

% On taking such accounts x • , x . . x . . x the reduction in both 
the cases shall be by 30 per cent ; 

3. The amounts so reduced shall be taken to represent x • . x , . 
X , . X amount due in respect of the principal and interest 
on 1st January 1931 ” j 


* In so far as the provisions herein-con tamed relate to or aflect 
promissory notes or to transactions based on promissory -notes, and proceed- 
ings arising out of them they are validated upto SI-3-47 by Ordinance No. XI 
of X945 published at pp. 85-87 of the B. G. G. Pt, IT dated loth May 1945, 

This note has now a historical value [only because the Privy Council 
has, in its judgment in the case of Frofulla Kumar Muhkerjee and others t?. 
The Bmh of Commerce LtcL^ Khulna^ delivered in January 1947 and published 
in India about 12th March 1947, ruled that a provision of the said nature in 
the Bengal Money-lenders Act^ IHQ was in pith and substance legislation 
regarding 'Money-lending* and was not therefore ultra vires the Provincial 
Legislature of Bengal as had bee held by the Federal Court in India, 



4. Separate accounts shall thereafter be taken x . . s . . x . . x 

at the rate agreed to between the parties or 9 per cent. 

per annum, whichever is lower. ” 

Thereout the first part consists ot a main provision and a pro- 
viso. The main provision is that in the case ol transactions which 
were commenced prior to 1st Januury 193^ the Board is _first to 
TpaVA up accounts upto that date as provided m this section and 
the proviso is that while doing so (simple) interest on the balance 
of the principal for the time being shall be debited at 12 per cent, 
per annum or at the agreed rate, whichever is lower. 

The second part too consists of a main provision and a proviso. 

The TTiftin provision is that after the amounts of principal and inter®t 
due before 1st January 1931 are thus ascertained, each of them shall 
be separately reduced by 40 per cent, irrespective of the fact that 
in respect of any such amount or a portion thereof a civil court 
may have passed a decree or an order. This provision is subject to 
'the provisp or an exception that if the said transactions (or any of 
them) had commenced on or after 1st January 1930 the amounts of 
principal and interest due in respect thereof shall be reduced by 30 
per cent, instead of 40 per cent. 

The third part sums up the result of the application of the two 
parts for the purpose of the application of the fourth. It is in eSect 
that the reduced amounts of principal and mterest thus arrived at 
shall be taken to bo ihe basis for further nuking up the accounts upto 
the date of the application. 

The fourth part which also consists of a main provision and 
a proviso says that separate accounts of the principal and interest shall 
further be made up for the period from 1st January 1931 to the date 
of the application and that while doing so mterest on the principal 
amount due shall be debited at 9 per cent, per annum of the agreed 

- The whole of this sub-clau^ prescribes the method of making 
up accounts relating to transactions which may have commenced 
prior to 1st January li^lf ^t .pf .inaking up those relatmg to 


transactions wHcla may have commenced on or after that date being 
prescribed ' exclusively by sub-clause (ii). Sub-clause (iii) is , in the 
nature of a proviso or exception to the provision in the two precerlmg 
sub- clauses as to the rate at which' interest is to be .debited^ .in the 
case of: those amounts with respect to ■ which the creditor may havO' 
obtained a decree from a civil court- It is applicable only if and 
in so for as the decree may have provided for future interest; being 
recoverable on the decretal amount at a rate lower^ in the case of 
transactions entered into before 1st January 1931, than 12 per cent 
per annum upto 31st December 1930 and in the case of those entered 
into on or after that date, than 9 per cent, per annum upto the date 
of the application. 

Special features of this dame : — The special features of this 
clause are (1) It fixes special rates of interest for loans advanced before 
1st January 1931 i. e, upto 31st December 1930, and for those advanced 
on or after that date, which are 12 and 9 per cent, per annum 
respectively. 

(2) It introduces a novel principle of the reduction of debts 
due upto particular dates by certain percentages, that in respect of 
debts due as the result of loans advanced before 1st January 1930 
being 40 per cent, and that due as the result of those advanced 
from 1st January 1930 onwards being 30 per cent. Although the 
Act has been amended in several other respects this provision for 
an arbitrary cut has remained the same. It was justified on the ground 
of a fall in the prices of agricultural crops since 1931. They have 
no doubt considerably risen since 1942. But so have the prices of 
the other necessities of the life of the agriculturists. We can there- 
fore easily realise the truth of the conclusion the Famine Inquiry 
Commission, 1945 that the rise in the prices of the crops have not 
enabled all agriculturists to wipe off their indebtedness completely or 
substantially but only the agriculturists having large holdings and to 
a certain extent those having medium holdings^ The conditions 

1. ** Vide The Bombay Co-operative Quarterly, No. XXIX., 3, P. 134. A 
realistic picture of the effect of the war on rural economic conditions which 
is very deleterious, will be found in The Bural Karnafah Br. 'H, 
Desai (Anand Publishers, Sirsi}^ 



which necessitated such an arbitrary measure for putticg an end 
to agricultural indebtedness cannot therefore be deemed to ha^ve so 
ceased to exist as to justify a demand for the abolition of such a 
measure which is primarily intended for the benefit of the small 
holders. A nyway it remains unamended and yet it can no longer be 
attacliod as xdtra vires because the Privy Council has ruled in 
FrojuUa Kumar MuMieijee and Others v. The Bank of Commerce 
Ltd., Khulna in January 1947 that a similar provision in the Bengal 
Money-lenders Act, 194-0 was legislation concerning ‘Money-lending’ 
and therefore within the powers of the Provincial Legislature of Bengal. 
The only consolation to the money-lender is that it has been decided 
by the Nagpur and Lahore High Courts that such provisions must 
as fer as possible be construed in &vour of the subject.^ This is 
technically known as “the doctrine of mollification.” It has no appli- 
cation however when the language of the statute is clear.^ 

(3) In the application of the said principle it makes no distinction 
even between debts which have already been subjected to a strict 
scrutiny by the civil courts as required by the provisions of SS. 12 and 
13 of the D. A. R. Act, 1879 and S. 3 of the Usurious Loans Act, 
1918, and those not so subjected. 

Note: — For a comparison of the power under clause (e)of 
sub-section 2 of this section with that under S. 45 and its contrast with 
that under S. 52 so far as they affect a civil court’s decree see the 
Commentary on S. 46 and S. 52 respectively. 

Clause (/):— This clause serves three purposes, namely:— (1) it 
gives directions as to giving credit to the debtor for all payments made 
by him or on his behalf, whether in cash or in kind, for all profits 
received by the creditor from him, for services rendered by him to the 
creditor and for any other advantages received by him from the latter 


1. Ablvl Majid v. Digamhar Jairam (A. I. E. 1941 Nag. 249, 251); 
Nagin Singh v. Jagannath { A. I. K. 1944 Lah. 422, 423-24); Mmshi v. 
Daulat Earn (A* I. B. 1944 Lah. 349, S51 ), 

2. JPalam Gaundan v. Pena Qmmdan (A. 1. li 1941 Mad. I5S, 109). j 

Burmdfrm Mamin r Moteaifil ( 1943"Cal. '* * * 



in the course of the dealings between them; (2) it empowers the 
Board, wherever necessary, to estimate the monetary value of the 
items to be credited to the debtor according to its discretion and (S) 
if, directs that such credit shall be first given towards the amount of 
interest due as per clause (b) till the date when the debtor became 
entitled to get it and the residue, if any, towards the principal amount 
then due. 

This provision renders it necessary that interest must be calcu- 
lated upto the said date and if the amount to be given credit for exceeds 
that of the interest, the whole of it should be treated as paid and the 
amount in excess of it must be given credit for towards the principal 
amount due till then. The balance of the principal thus left is to be 
treated as the principal for the calculation of interest for the period 
subsequent to that of the said credit. 

Clause ( p ) :— Lastly, this sub-clause provides that accoimts as 
per the previous clauses of this section should be made up to the date 
of the institution of the proceeding under S. 17 and that the aggregate 
amount of principal and interest thus left unpaid should be deemed 
to be the amount due to the creditor upto the date of the application. 
This latter provision is however subject to the proviso which embodies 
the well-known Hindu law Rule of Damdupat. It is in efiect that if the 
amount of interest as calculated according to the prescribed method 
exceeds the amount of the principal amount then due,, the amount of 
interest in excess of it is to be disallowed and only double the amount of 
the principal is to be held due on the date of the application. It should 
be borne in mind that this rule is to he applied only once during the 
process of taking accoimts and that too after the amount of interest is 
calculated upto the date of the application from the date of the last 
payment, so that when it is applied the creditor gets double the balance 
of the principal due after the last payment is given credit for. 

Og-’ing to the complicate nature of the provisions of this section 
and the use intended to be made thereof, by the Boards it would have 
been better if the Legislature had made its iutention clear by giving 
concrete illustrations exemplifying such applicafzcn which could be 
26 



S\rw“o£"«tm-«ted.= dthougl. .be enac. 

WcLu.en. m.b id«e derived fto» any o.hev ej ete. ef 

jurisprudence.^ ^ 

ri„nwi*.hoseofS.13of rt.e a/. RdoMS™. 

so &r as debtors nader t is ® ^ clear "that the only difference 
established are concerned, makes it dear ttot y 

between them is on the following points, namely. 

Board” »nd “section 410 m place oio „ 

« section 12 ” in the said section of the X>. A. R. Ac r 


m The direction to take an account m this sentence is in th 
and take the account between the parties from the 
words P transactions” instead of in the words “open 

1 pities .om the commencement of the 

.transactions and take that account x. .x. . x 

thfdhetiorvhkh 

r XL the a^coimt as directed, while the above section of the D. A. 

^ontdr^-o^'" snlHUrision, with*, msnlt that the rute 
eiren therdn form part of the only sentonce therem. 

° I ly The ndes in elaoKS (.) and (o) of both the sections are 
™ra to wmd the »m6 and so U that in danse (d) of both except 
tbat in the said danse of the section in the J>. A. B. Aot, the words 


— :niir7l.gl..a cad ri.y.1. XXXI atp. * 

, /wt Awe V J?om Daval (I- L. ». 48 Cal. 388 Sp. B.), m winch 
, , 3, Mahomed Syodol v. ToA Ooi Uarh (43 I. A, -n6). 



‘‘unless the Court, for reasons to be recorded by it in writing, deems 
such debit to be reasonable”, leave it to the discretion of the Court 
whether to make an exception of a particular case to the rule in 
that clause for reasons to be recorded while the corresponding clause 
in this section does not invest the Board with any such discretionary 
power, howwer strong the reasons for its exercise may be. 

(o) Clause (e) of this/ section is .entirely different, for the 
reasons already explained, 5 from the corresponding clause inS. 13 
of the D. A. E. Aet, except in this respect that the provision as to 
debiting simple interest, not however monthly as in the D, A, R. Aet^ 
is re-enacted in sub-clause (iv ) of clause (e ) of this section. 

(6) In clause (/) the word “Court” is replaced by the word 
‘‘Board”, the words “nr with the aid of arbitators appointed by 
it” after the word “discretion” are omitted and in place of the 
words “due at the time it is made" there are the words “due at 
the rate specified in clause (e)” in our section. 

(7) The only difference in ‘clause (/) is that the words “the 
date of .instituting the suit” are here replaced by the words “the 
date of institution.of the application." 

It can be seen from the above that the only material points of 
difference are those in clauses (d) and (e) as above-explained. 
Therefore except for those points this section is in pari inateria with 
S. 13 of the old Act and therefore the decisions under the latter can 
rightly be made use of for interpretuig the words of this section with 
due regard to the said points. 

For similar provisions in other Provincial Debt Laws see Table 
No. T at the end of the 

In so &r as this section authorises the Board to go behind promis- 
sory notes and transactions based upon them see the foot-note at p. 197. 


See pp. 196*200 supra. 



43. When in the course of any proceedings under this 
Act the Board finds that there are reason- 
When tooica of able grounds to believe that a Creditor has 

account ate not' ^ ® ^ ' 

produced Court to m his "possessioti Of uiiaer liis coiitrol aBT 

presume that they , , \ , .1 1 

are unfavourable 'DOOlcs Of QiOC'OIlIlt OT 8(Iiy' Ofcu6r ClOClllllSIlt, 

to creditor. which is material to any transaction in any 

proceedings before the Board and such 
books or document is not produced by such creditor before 
the Board in such prooeediugs, the Board shall presume 
that such books or document if produced would be pre- 
judicial to the interest of such creditor. 

COMMENTARY 

Scope of the section ;~This section contaics a rule of evidence 
applicable to all the proceedings that may be instituted tinder this Act. 
It is not confined in its operation to proceedings under S. 17 of the Act. 

It authorises the Board to presume that any books of account 
or any other document called for but not produced by a creditor in 
the proceeding in which the order of production is made, would, if 
produced, be prejudicial to his interest. The conditions which must 
be satisfied before the drawing of such a presumption would he 
justified are:— (1) there must be reasonable grounds for the 
Board to believe that the creditor concerned has the book or books 
of account or other document in his possession or under his control, 
i. e. to my, in the possession of a person who is his servant or de- 
pendent or in any way so closely connected with him as to be under 
an obligation to act according to his bidding and ( 2 ) the book or 
books of account or other document, must, in the opinion of the 
Board, be material to any transaction in the proceedings in which 
the order is made. 

^ Marginal note to this eeotioni— It may be noted that '‘whereas 
the section provides for the case of the non-production of a document as 
well as for that of books of account the marginal note to it does not 
refer to the provision relating to the former. It may also be noted that 



whereas the section confers on the Board the power to make an adverse 
presumption the marginal note speaks of The Court making such a 
presumption. In such a case the wording of the marginal note cannot 
be taken to be a guide to the interpretation of the section. See pp. 18-20 
supra for the case-law on this point. 

Analogous laio:-The principle underlying this provision is 
that embodied in the legal maxim Omina preasumuntur contra 
snoliatorem, which is based on the decision in Williamson y. 
Hover Cycle Oo.A to t^e effect that if amanTOongfully withholds 
evidence every presumption to his disadvantage consistent with the 
facts admitted or proved will be adopted. The Indian Legislature 
too has long since recognised this as a sound rule of evidence to be 

acted upon by the courts in this country. 2 

As regards the power' of a civil court to order the production 
of any document by any party to a suit before it see Or. XI r. U 
in Sch. I to the Civil Frocedure Code, 1908, and as regards the conse- 
auence of the non-production by a party of a document although in 
Ms possession or power see Or. XIII r. 2 in the same Schedule to 
the said Code. It must be borne in mind, however, that these provi, 

sions have not been specificaUy extended to proceedigs under this 
Act by any provision therein. 

44. When the mortgaged property is in the posses- 
sion of the mortgagee or his tenants other 

lu certain cases than the mortgagor, and the Board is un- 
rent may he eharg- determine what profits have been 

«d in lieu of pro- received, it may fix a fair rent for 

such property and charge to the mortgagee 

such rent as profits for the purpose of section 42 : 


1 naoil 2 I. B. 615, 619, 

/ \ a T14 of the Indian Evidence Aet,137S, which 
2. See Illustration (y) to S. 114 of the . 

is so generally worded as to e eapa 3^ Commentary on that Act by S. C. 

kinds of presumptions, and pp. 

Sarkatj sixth edition (1939). 



Provided that if it be proved that in any year there 
was any suspension or remission of rent or land revenue of 
„ „ , - such land under section 84A of the Bom- 

° ' ' lay Land Revenue Code, 1879, an abate- 

ment of the whole or part of such amount may be allowed 
for the year. 

COMMENTARY 

Scope of the section This section contains a rule for the 
guidance of the Board in cases in which it makes up an account of 
the profits received by a mortgagee of a debtor which according 
to S. 42 (/) are required to be given credit for to him. Its applica- 
tion is therefore limited to those cases in which an accoimt of a 
mortgage of a debtor’s property which had remained in the posses- 
sion of the mortgagee either directly or through tenants other than 
the mortgagor himself and it imposes a condition for its applicabi- 
lity that the Board must be unable from the materials as its dis- 
posal or command to determine what profits the mortgagee must 
be deemed to have received during a particular period, which may 
either be the whole of that for which he was in possession of the 
property as above if no accounts at all are forthcoming or a portion 
of such period if accounts of the remaimng portion thereof only are 
forthcoming. The power given by the rule is that of fixing a feii 
rent of the property for the period or a portion of it, as the case may 
be, and of giving credit to the debtor for the amount thereof while 
giving effect to the provisions of clause (/) of S. 42. 

Proviso : — This rule is controlled by a proviso to the eflect 
that if the mortgagee proves that the Provincial Government bad 
granted any suspension or remission of rent or land revenue of such 
land under S. 84A of the Bombay Land Revenue Code, 1879 'in any 
year, the Board may allow for that year an abatement of the whole 
or part of the amount held chargeable. 



45. ( I ) Notwithstanding anything contained^ in 
any law, custom or contract, whenever it is 
of Board alleged during the course of the hearing of 
to ^Toiaro transae^ application made under section 17 that 
W be a saK*“bl any transaction purporting to be a sale of 
Sortlage”"'"'' ” land belonging to a debtor was a transac 
tion in the nature of a mortgage, the Board 
shall declare the transaction to be so, if the Board is satis- 
fied that the circumstances connected with that sale-deed 
showed it to be in the nature of a mortgage. 

( 2 ) Nothing in this section shall apply to— 

(i) any transaction entered into before 1st 
January 1927 ; 

(m; any transaction which has been adjudged to 

' be a sale by a decree of a court of competent 
jurisdiction ; and 

(m) any property belonging to a debtor and pur- 
chased by a third person from the transferee 

of a debtor on or before the !5th day of Fe- 
bruary 1939. 

COMMENTARY 

Sco-pe of the section:-As the marginal note to this section 
indicfr it Contains an important provision confemn, on the Board 
^ Iwer to declare a transaction purporting to be a sale tobe m 
L Lure of a mortgage. The note is however silent as to the 
Editions subject to which it is capable of bemg exercised. 

is to them it must be noted that the section has been sub- 
divided ilLtwo sub-sections, the first of which contams the mam 
“LLd lavs down the conditions in which the power must be 



fied in clauses (i) to (in) thereof from the operation of sub-section 
(1) even though the conditions laid down therein may be satisfied 
in their case. 

Stt5-seciio» (1) The conditions for the exercise of the power 
laid down in this sub-section are the following ones, namelj-;— (1) 

It must have been alleged during the course of the hearing of an 
application made under S. 17 that a transaction purportmg to be a 
sale of land belonging to a debtor was at transaction in the nature 
of a mortgage. 

The implications of this condition are; — (l)that the allegation 
above-mentioned can be made at any stage of the •proceeding under 
S. 17, for, the adverb of time used therein is ^‘whenever", which 
means at any time whatever so long as the hearing of the applica- 
tion is not finished and ( 2 ) that the person maldng the allegation 
need not necessarily be the debtor in the application because it is 
not specified in the sub-section by whom the allegation should be 
made. This being so, there seems no reason why a creditor of a 
debtor should not be allowed to make an allegation that a particular 
transaction between the debtor and another creditor of his was one 
in the nature of a mortgage though apparently that of a sale. This 
is as it should be, if the beneficial provisions of this legislation are 
to have their full effect, for, if a creditor not a party to such a trans- 
action succeeds in his allegation, and if the amount of the mortgage- 
debt is less than the value of the land the additional portion of its 
value would enure for the benefit of that creditor and of all the other 
unsecured creditors of the debtor in view of the provisions of SS. 48 
to 54 infra. 

(2) The Board must be satisfied that the circumstances con- 
nected with the sale-deed showed that the transaction must be one 
in the nature of a mortgage. 

The circumstances contemplated by this sub-section may con- 
sist of: — 

(a) the relation of a creditor and debtor subsisting between 
the parties from a date prior to tjiat of the transaction under con- 


(6) the proportion which the amount of consideration bears 
to the probable market value of the property at the date of the 
transaction ; 

(c) the possession of the property continuing with the debtor 
even after that date under a rent-note of the same date reserving 
an annual rent, whose amount may he equal to that of simple inter- 
est at the prevailing rate of the locality on the amount of considera- 
tion, • 

the assessment of the land being contimied to be paid 
by the debtor and the costs of improvement thereof also, if any 
made, being borne by him ; 

(e) he having no other Land than the one in the sale-deed 
or having such a piece of other land only as would not be capable 
of being used for agricultural purposes ; 

(/) the vendee being an inhabitant ol a town or anothw 
village than that in which the land is situated. 

The list is not exhaustive. Each case may have its own pecu- 
liar circumstances and therefore the Board will have to exercise its 
own discretion while drawing the required inference. One remark- 
able fact about this provision is that it does not require any direct 
evidence, oral or documentary, in support of the allegation and thus 
eliminates the necessity of bringing up before the Board somehow 
witnesses to depose that they are aware of there being a secret con- 
temporaneous oral agreement to treat the transaction as one of 
mortgage though apparently that of sale, which would have been 
an encouragement to perjury in cases in which the transaction was an 
old one and the debtor before the Board was not personally the 
vendor. 

Sub-section This sub-section exempts from the opera- 

tion of the first sub-section three classes of the transactions, 
namely:— 

(i) those transactions which had been entered into prior to 
Ist January 1927 ; 
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(iiy those which have once been declared to be those of sale 
outright by a civil court of competent jurisdiction; and 

{iii) those relating to properties which though originally belong- 
ing to the debtors had been purchased by persons who 
are not their creditors, on or before l oth February 19:19, 
not from the debtors directly but from their transferees. 

Exception (i) narrows down the scope of sub-section <i) to 
the cases of sale-transactions between debtors and creditors which 
had taken place on or after 1st January 1927, Hence an allegation 
as required by that sub- section would not deserve to be taken into 
consideration by the Board it the transaction, whatever its nature, 
had taken place on or after the said date. It must be noted that this 
is a provision favouring the creditor-class inasmuch as h makes sale- 
transactions entered into prior to the said date unchallengeable and 
makes absolute the vendees' titles to the properties to which they 
relate, whatever the real nature of those transactions may be. 

Exception (it) confers a sanctity on the adjudication respecting 
transactions between money-lenders and agriculturists made by com- 
petent civil courts. Contrast with this the provision in S'’. 42 (e) 
which renders amoimts due under transactions entered into between 
1-1-30 and Sl-12-30 liable to a 30^ reduction and those due under trans- 
actions entered into before 1-1-30 to a 40 reduction even though 
the creditors concerned may have obtained decrees of civE courts 
with respect to them. Section 46 makes this very clear. This provision 
too should therefore go a great way tow-irds allaying the fear of the 
creditor-class that this Act is intended to crush it out of existence. 

Exception (Hi) is intended to perpetuate the titles of those pur- 
chasers who had purchased the properties of the debtors which ans- 
wer to two kinds of descriptions, namely (1 ) that they had been 
purchased from the transferees of the debtors, not from them' directly, 
irrespective of the nature of the original transfer and (2) that they 
Jiad been purchased on ‘ or Before 15-2-39. This provision gives a 
protection to third parties. It too should go a great way towards 



removiag the apprehens’on of persrns dealing with agriculturist deb« 
tors that their titles are never secure, because, in the first place, it ren- 
ders unchallengable all purchases made even from the creditors of 
the debtor on or before 1 5-2-S9 and does not require proof of their 
having been made with a hona fide motive, without notiee and for 
a valuable consideration. 

Section as a whole i — ^The relation between the two sub-sections 
is such that the second controls the first and that particularly the first 
condition required by it nrust be fulfilled. That circumstance makes it 
necessary to consider the two sub-sections together or the section 
as a whole. That done the result is that the Board must declare any 
transaction purporting to be a sale of laiid belonging to a debtor to be in 
the nature of a mortgage if the following two conditions are fulfilled, 
namely r—(l) it must have been alleged by any person, who is 
interested in a proceeding under S. 17 of this Act, during the course 
of hearing of such an application that the said transaction, not being 
(a) one entered into before Ist January 1927 or ( 6 ) one which 
has. already been adjudged to bo a sale by a decree of a competent 
court or (c) concerning a property which though originally be- 
longing to a debtor had been purchased by a third person from a 
transferee of the debtor on or before 15th February 1939, was in 
the nature of a mortgage ; 

( 2 ) The Board mxist be satisfied that the circumstances con- 
nected with the sale- deed relating to it are such that the allegation 
must be held to be true. 

iVo bar of law, custom or contract to the contrary It must 
have struck the reader that the above provision is against the ordi- 
nary law as contained in sections 91 and 92 of the Indian Evidence 
Act, 1872 and that while inquiring into the circumstimces attending 
the sale the Board may have occasions to look into documents not 
admissible under S. 49 of the Indian Registration Act, 1908, and 
S. 35 of the Act, AW. This contingency seems to 

have been anticipated by the Legislature when it framed this section 
and to have been provided for by the initial words thereof namely 5 — 



^Notwithstanding anything contained in my law, custom or con- 
tract,” which mean that the Board is empowered to make the de- 
claration mentioned in the section even though the same could not 
have been done according to a contrary provision in any law in 
force or according to any custom prevalent in a particular locality or 
amongst the members of a particular community or class of person- 
or according to the terms of a contract entered into by the parties. 

Noiet— For a contrast of the power under this section with 
those under SS. 42 (^) (<) (i ). 46 and 52 so far as they affect civil 
court decrees see the Commentary on SS. 46 and 52 itjfra. 

Analogous iaw:— Anyone acquainted with the provisions of 
S. lOA of the Deccan Agriculturists Relief Act, 1879 can readily 
lee that there are some striking points of difference between the pro- 
visions of this section and those of the said section of the D. A. R, 
Act. They are ?— 

( 1 ) The allegation referred to in S. lOA of that Act, must be 
made in a suit or proceeding to which an agriculturist as defined in 
S» 2 of that Act must be a party. That in this section may be made 
in the course of hearing of any application under S. 17 of this Act. 

(2) The transaction in the former case must be one “in issue 
in the suit or proceeding” and must have been entered into by an 
agriculturist as there stated or by a person, if any, through whom he 
claims and the suit or proceeding must be of such a character that 
the rights and liabilities of the parties thereunder must be triable 
whoUy or in part under Oh. II of the said Act. Here what one is 
required to prove is merely that the transaction is one purporting 
to be the sale of land belonging to one who is a debtor under the 
Act. 

(3) The first proviso to S.10Aof the D. A. R. Act requires 
that the agriculturist or the person, t any, through whom he claimi^ 
was an agriculturist at the time of such transaction as well. This 
section does not require proof that the person to whom the land 
helbnged would have been held to be' a debtor under tl is Act, bad 
tins* Act been* in fece at the time of the transaction. 



(4) The second provisoj to the section of the i), A. R. Act 
requires that the suit in which the question is raised must not be a 
suit to which a boQsa fide transferee for value tvithout notice of the 
real nature of the transaction or'his representative holding under a 
registered sale-deed executed more than twelve years before the 
institution of such suit, is a party. Under sub-section (*')ofthe 
present section it is hnmaterial who are parties to the application 
under S. 17 of this Act in which the question is raised and therefore 
such a question can be raised ‘‘in the course of hearing of any appli- 
cation” under S. 17 but there are ^limitations as to the date of ihe 
transaction, the parties to ' the transaction in force at the date of 
the application, and the time when that transaction had taken place 
as above-explained- There is ajfurther limitation as to there being 
a decree of a civil court declaring the transaction to be one of sale 
but that is based on the principle of res j-udfeata embodied in S. 11 
of the Civil Procedure Code, 1908, which is applicable to all suits 
and proceedings under the D, A, R. Act. It is only because of the 
special constitution of Debt Adjustment Hoards and the special 
nature of the proceedings before them that clause (ii) of sub-section 
(^) of this section was required to he enacted. 

(.5) The said section of the D. A. R. Act empowers the civil 
court trying the suit or proceeding, in which the question arises, to 
determine the real nature of the transaction and decide such suit 
or proceeding in accordance with such determination on disregard- 
ing only the provisions of S. 92 of the Indian Evidence 'Act 187S-, 
S. 49 of the Indian Registration Act, 1908 and any other law for 
the time being in force” but this section authorises the Board to 
make the required declaration ‘‘notwithstanding anything contained 
in an}’’ law% custom or contract.” 

(6) The section of the R. A. R, Act requires proof, oral or 
documehtary, as to the alleged real nature of the transaction but the 
■ section of this Act under consideration empowers the Board to make 
the required declaration in view of “the circumstances connected with 
the sale-deed” alone, i. e. to mij, in view of the circumstantial 



evidence alone, that may have been brought to light in tfce course 
of the proceedings before it. This simple and sane piovision ■will, 
it is hoped, obviate the necessity of bringing forward direct 
contemporaneous oral evidence as to the terms of uhe true 
contract between the parties to the transaction, which leads some 
unscrupulous agriculturists and their advisers to concoct such evi- 
dence in cases falling under S. 10 A of the D. A. B. Act. 

This section and section 37 :-lt is sometimes the case that 
though an agriculturist may have passed a sale-deed with respect to 
his only landed property to a man, he may not have put the hitter 
in possession of it but may be paying rent to him on passmg a 
rent-note. So long as the vendee continues to get rent regularly, he 
remains satisfied with the income of rent. Bpt when for two or three 
years the vendor does not pay rent he becomes impatient and files a 
suit in a civil court for the recovery of possession of the property on 
the basis of the rent-note. The vendor on being summoned may 
contend that the transaction though apparently one of sale was really 
in the nature of a mortgage, that therefore he is not bound to 
deliver possession of the property but will pay up the debt that may 
be ascertained to be due on making up an account and that he 
bemg a “debtor” under this Act the suit may be transferred to the 
the competent Board under S. 37 of this Act, 

Now under S. 37 as amended, the civil court has no longer 
power to determine the questions whether the defendant is a debtor 
under this Act and w'hether the total amount of his debts on the 
relevant date did not exceed Rs. 15,000. But can this be deemed to be 
a suit for the recovery of a debt due from the defendant? I am of 
opinion that it cannot, not only because as originally filed it was one 
for the recovery of possession of a property but also because even 
after the defendant appear and pays the necessary court 
fee and gets the suit converted into one for the redemption of the 
property, then even thereafter, it does not become by conversion “a 
suit for the recovery of a debtv" The case is not therefore covered 
by the wording of S. 37 (i) as 4t now stands and therefore the 



civil court woiild be entitled to proceed to decide whether the 
defendant’s contention that the transaction was really one of 
mortgage, is correct and then decide further whether the suit should 
or should not- be transferred under S. 37 (1 ). Such was indeed the 
ruling of the Bombay High Court In re Reference under Or 46 r. 7. i 
Although S, 37 has since been completely overhauled, the said ruling 
continues to be applicable in a case of the above nature so long as 
the -Board concerned has not sufficient materials before it and has 
no reason to act under S. 37. (2). 

46. (1) Subject to the provisions of sub-sections 
(^) and if any decree or order is pass- 
^ Decretal debts jjy competent court in respect ofanv 
debt, the amount due under such decree in 
respect of both the principal and interestj shall, in taking 
accounts under section 42, be deemed to be binding bet- 
ween the parties. 

'^Provided that if such decree or order does not specify 
tike amount of principal and interest separately or does not 
contain any material for determining the same, two-thirds 
and one-third of the amount awarded hy such decree or 
order shall, for ptvrposes of this section, he deemed to he 
the amount awarded on acwunt of principal and interest 
respectimly- 

( *2 ) In so far as such decree or order is in respect of 
transactions entered into before 1st January 193 1, the 
amount of principal and interest found due on 1st January 
1931 shall be reduced by 40 per cent, as provided in para- 

l! 45 Both. L. li. 445; Followed in Bamhhod w Musa Jihhai (46 Bom. 

L. R. 715), 

* The proviso to snb'-seetion 1 of this section was added by S, 19 of Bom. 

Act Yin of 1945. ■ ••■■■■■ 


graph (i) and the rate of interest shall be modified as pro- 
vided in paragraph {in) of clause {e) of sub section (I?) 
of section 42, provided that if the said transactions com- 
menced after I st January 1930 the reduction shall be by 30 
per cent. 

( 3 ) In so far as such decree or order is in respect of 
any transactions entered into on or after 1st January 1931 
the rate of interest awarded by such decree or order shall 
be modified as provided in paragraph (ii) and paragraph 
{in) of clause e) of sub-section (®) of section 42. 

Scope of the section:— This section merely lays down how de- 
cretal debts should be treated while makiag up accounts uudor S. 42. 
It is divided into three sub-sections. The first thereout says that 
if a competent court has passed a decree in respect of any debt due 
by a debtor whoso debts are to be adjusted, the amounts due under 
it both as regards the principal and interest shall be held to be bind- 
ing between the parties to such a decree subject to the provisions 
contained in the f)roviso to sub-section (1) and in sub-sections (2) and 
(5) of that section. Those sub-sections only repeat what has already 
been specifically stated in S. 42 (S) (e) (i) to (iii). The provisions 
thereof have already been explained in details. No further explanation 
thereof is therefore necessary. The implications of the wording of sub- 
section ( i ) and the proviso thereto however deserve to be stated 
clearly and I therefore do so, 

Sidj-section (f):— From the &ct that it is provided in this 
sub-section that the amounts of principal and interest due by a 
debtor to a creditor under a decree of a competent court obtained 
by the latter against the former in respect of any debt shall be bind- 
ing “between tlio parties” it follows that it would be opeinto any 
the other creditor of the debtor to challenge the decree on the 
gTwmd of collusion between the parties thereto and if any such 
does so while accounts are beiog taken under this Act, the Board 



would be bound to ascertain whether and if so, how far the alia* 
gation as to collusion is true. It has power to do so under S. 6 (1) 
of this Act, 


Proviso to that swWectton This proviso has reference to 
the provisions of sub-sections ( 2 ) and ( 3 ) and lays down a work- 
able rule for determining the amount of principal and interest for the 
purposes of applying the cut and of calculating interest as provided 
in S. 42 ( 2 ) (e) in cases in which the decree or order does not 
contain a clear mention thereof separately or does not contain any 
definite clue to its determination. That rule is that in such cases 
two-thirds of the amount awarded shaE be deemed to be the prin- 
cipal and the remainder to be the interest. This rule seems to have 
been inserted in order to have no room for the contention that 
the provision in S. 42 ( 2 ) (e) cannot be acted upon in such cases 
owing to the practical diflScuity of ascertaining the portions of the 
principal and interest included in the decretal amount. 


Meaning of the word ‘‘Court” in this sub-section : — ^The word 
“Court” in this sub-section is to be construed in the fight of the 
provisions of S. S ( 4 ) (b). If the decree of an original court is 
merged in that of a higher court whether it is a District Cofurt 
or the High Court, it is the latter that comes under the operation 
of this sub-section. There is absolutely no room for any doubt on 
this point, because the decree of the original court is in such a case 
non-existent and because there is no ground for assuming that simply 
because a decree passed under the ordinary law had been superseded 
by another of a higher court, the debt to which it relates becomes 
immune from being adjusted under the provisions of SS. 38 to 52. 


47*. (1) On the receipt of an application for the 
adjustment of debts the Board shall give a 
Notice to coUec- notice to the Collector requiring him to 

*ocietiesrEe®JtetlIr state to the Board witliin the time pres* 
*nd local authon- amount of the debt due by the 

debtor to Government, 
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(2) The Board shall also give a similar notice to any 
local authority/, co-operative society or schednM bank 
to which or to whom any debt may be due by the 
debtor and also to any person who is entitled to mainte- 
nance from the debtor, under a decree or order passed by 
a competent court* In the case ot any debt due to a co- 
operative society the Board shall also give notice to the 
Registrar of Co-operative Societies or to such officer as 
the Registrar may nominate in this behalf. 

(:i) On the receipt of such notice the Collector, 
the local authority, the co-operative society or the scheduled hank 
or the person entitled to maintenance, as the case may be, 
shall, for the purposes of enabling the Board to determine 
the paying capacity of the debtor under section 51, within 
the time prescribed, intimate to the Board the total amo- 
unt of the debt due by the debtor as also any recurring 
liability against such debtor in respect of such debt* 

(4) The Collector, the co-operative society and the 
scheduled hank shall intimate to the Board the amount of 
remission which the Provincial Government, the co-opera- 
tive society or the scheduled bank as the case may be, is 
willing to give in respect of the debt. 


•The words printed in italics in sub^sectioiis (2), (3), (4) and (5) of this 
ftection were suhatimted by S. 20 (i), (u) (iii) (a) and (b) and (iv) respectively 
of Bom. Act Vin of 1945 for the following words in the respective sub-sections, 

; ( 2 > ** Co-operatwe society or any loml authority ; 

(3) The m-^optraiite society or the local authority'^ ; 

:;?|f ! (a,) 0m GoUmtor md the -m-opordiim 

' ■' b)"'' ^he TrowncM tke co^operaiMje society^*; 



(5) It shall not be \mffv\to the PromncialGovern'‘ 
ment, the co-op&rative society or the scheduled bank to reduce 
the amount of remission intimated to the Board under 
sub-section (4). 

COMMENTARY 

Scope of the section ',— may be recalled that S. 3 of this Act 
exempts from the operation of the remedial sections of this Act, so 
far as they relate to the adjustment of the debts of a debtor, i. «, to 
say, SS. 17, 31 to 34, 38 % 45, 52, 53 and 55, debts due from a debtor 
to (1) the Local Government, (2) local authorities (3) co-operative 
societies, (4) Scheduled banks and (5) persons who had advanced money 
to him solely for the purpose of financing of crops after the relevant 
date and (6) persons who had obtained a decree or order of maintenance 
against him from a competent court. The Board need not therefore 
know the amounts of such debts while determining the amounts due 
to the other creditors of the debtor according to the provisions of 
SS. 38 to 46. But while taking the further steps that the Board is 
required to take towards the liquidation of the debts so ascertained, 
which are provided for in SS, 48 to 54, it should be well-posted with 
information as to what are the liabilities of the debtor which it cannot 
touch and which are entitled to priority over the debts which it has 
to adjust. Therefore it has been provided in S. 22 {3 ) that the 
statements to be filed under sub sections (/ ) and (^ ) of the section 
shall contain the amounts and particulars of all such debts as weH, 
“notwithstanding anything contained in S. 3” These amounts and 
particulars are also required to be given in the statements to be filed 
after notice under S. 31. The amounts and particulars supplied by the 
parties by those statements may or may not however be correct. 
Moreover the Legislature expected the Local Government and 
co-operative societies to which the debtor may be indebted to miaifce 
some sacrifice voluntarily as the other creditors, except the local 
authorities and persons who had obtained decrees or orders for 
maintenance fi'om competent courts, were to be compelled to make 

(5) “ fht FrovimM Government vr the eo-operative society 



by virtue of the special provisions of this Act, especially that as to 
the arbitrary reduction of the amounts of principal and interest due 
to them even after the rates of interest were cut down and even though 
decrees may have been passed for those amounts by competent courts 
on a scrutiny of the accounts according to the provisions of the law 
in force at the time of passing such decrees. The members of the 
Legislative Assembly representing the other interests, especially those 
of labour and the rural population of the province, insisted upon the 
elimination of all the exemptions contained in S. 3 altogether. i But 
the Government of the Day would not agree to its elimination and 
expressed confidence in the good sense of the Government that may 
be in power at the time when the Act may be put into operation 
and the permanent local ofiicers and the managing bodies of the 
co-operative societies, which are under the control of the Eegistrar 
of Co operative Societies and Eural Development Officer and pre- 
vailed upon the opposing members to agree to the section as at 
present worded. Thus it is that this section is found here in the 
Act in the present form, especially sub-sections (4) and (5) thereof! 

The inclusion of the scheduled bank both in S. 3 and sub-sections 
(2) to (5) was made by S. 20 of Bom. Act VIII of 1945 (see the foot- 
note below the section). 

Marginal note to this section::— Th.6 marginal note did not 
naturally contain a mention of the scheduled bank prior to such 
amendment. It should have been amended along with the section hut 
it has not been. It therefore ceases to ho an accurate guide to the 
provisions of the section. 

Sub-section casts upon tlie Board a duty to give 

notice to the Collector of the district to inform it within the pre- 
scribed tiTofl as to the amount of the debt due by the debtor to Govem- 

Stoli-section (^):— 'This sub-section casts on it a duty to give 
a «milaT notice to any local authority, co-operative society or scheduled 

1. See of Bvmhay Legisiaim Ammbly, 1939, Vol, VII, pp. 

IS® 5-1309, 



bank to whicii any debt may be due by the debtor, to the person to 
whom ha may be indebted under a maintenance decree of or order of a 
competent court and in the first case also to the Registrar of Co-ope- 
rative Societies or to any other officer nominated by him in this behalf. 

!Sub-seetion {3 ) : — The officers and persons referred to in sub- 
sections (i) and are by this section required to intimate to the 
Board within the prescribed time the total amount of debt due by 
the debtor to each respectively and also the recurring liability of the 
debtor in respect of such debt such as that of paying particffiar 
instalments from time to time. 

Sub-sections (o): — Sub-section (^) casts a duty on 

the Collector of the district, the co-operative society and the scheduled 
bank so served with notices further to intimate to the Board how 
much remission the Provincial Government, the society or the bank 
is prepared to make out of the amount due from the debtor and 
sub-section (5) further provides that once the intimation is given, 
neither the said Government nor the society nor the bank will have the 
power to reduce the amount of remission communicated to the Board. 

It can be expected, though it is not provided, that they would 
make remissions on the same lines as are laid down in respect of the 
debts due to other creditors in S. 42 ^(2) («) (i) and S, 52 and that 
they would also apply the provisions of S. 42 (g) to the amount 

of interest, if any, due to them. 

It should be noted that the local authorities and the persons who 
hold miintenance decrees or orders against the debtor are exempted 
from the duty to make any remission from the amounts respectively due 
to them and that crop-financiers, though not liable to be served with 
a notice under S. 47, are under S. 3 exempted from the operation of 
SS. 17 and others if they had financed crops after 1-1-39, or the date of 
establishment of the Board concerned, as the case may be. 

It. should also be noted that though this seel ion is thus placed 
between those for taking accounts and those relating to the deter- 
nunation of the paying capacity of the debtor, the Board is required 
to give notice as prescribed by it oa receipt of an application imder 



S, 17« This is as it should bo bscauso ths Collector, and. the Kegisti ai 
of Co-operative Societies Avould require a reasonable amount of time 
for obtaining the orders of the sanctioning authorities. The boards 
would therefore be well-advised to issue and send for service the notices 
under this section along with those under S. 31 so that by the time 
the accounts of the other creditors are settled, replies from the officers 
and others served with notices under this section may be lecehed 

and further delay on that account may be avoided. 

48. The Board shall in the manner hereinafter 

provided determine 

Board’s duty to ( 1 ) the particulars of the property belong- 

deterraine the par- ^ . , , , , , , 

ticuiars, value etc.., mg to the debtor, 

of the property. , „ , . i . 

( 2 ) the value of the said property. 

(3) the particulars of any alienations of 
or incumbrances on the said property, 

(4) the paying capacity of the debtor. 

COMMENTARY 

Scope of the section This section imposes in very general 
terms a duty on the Board to determine in the manner provided 
hereafter the particulars and value of the property -belonging to the 
debtor, the particulars of any alienations made of or incumbrances 
created on such property and his paying capacity. This determi- 
nation is necessary for enabling the Board to decide whether the 
debts due by him should or should not be scaled down as provided 
in SS. 52 infra and if so, to what extent. 

The provisions as to the determination of the value of the pro- 
perty are found in S. 60, those as to the determination of alienations 
or incumbrances in S. 49 and those as to the determination of the 
debtor’s paying capacity in S. 51 infra. It is not however cle£.r which 
provisions as to the determination of the particulars of the property 
are referted to in this sectiop. »d--what those particulars are. Such 
a^.ifche parties coiild have sUppl^awt he before the Board as 


contained in tlie statements filed- in tlie. prescribed forms according 
to the. proYisions of SS« 22 and -31 and farther necessary ones must, 
have, been, gathered on examining parties .and Y/itnesses and calling 
for .further st-atemeats^ documents^ ,-etc,j under SS« 3tS and S-1 The 
provisions, ill those sections . could not have been referred to in, clause 
(i ) because the direction contained- in the section is .“shall in the, 
manner, hereinafter pfOYided determine'^ The said clause is. , there-,: 
fore ,.ofdoiib.tfai import and very probably superfluous ,so far,, as, I 
can .see« Perhaps some one else may see its propriety, 

49, Any alienation of property made or any incaiBr 
brance created tberaoii by a debtor with 
_ FraiiduieBt aiie- intent to defeat OF .dela? an? of Ms credi- 

n.ations or ijicum- 

branoes. to^s sliail be void for the purposes of this 

Act and shall be declared to be so by the 
Board, 

Nothing in this section shall impair the rights of an 
alienee or the holder of an incumbrance in good faith and 
for consideration. 

COMMENTARY 

Scope of the section This section has been enacted in order 
to protect the creditors against alienations made or incumbrances 
created with the deliberate object of defeating or delaying them. 
The first paragraph thereof enacts that such transfers shall be void 
and casts a duty upon the Board coming to know of them to declare 
them to be so. It must be borne in mind that the word there being 
“ property ” it is applicable both in the 'case of immovable property 
and movable property and that no time having been specified there- 
in, the period for which the alienation or incumbrance may be in 
existence would be immaterial. The second paragraph thereof de- 
clares inviolate the rights of an alienee or a holder of an incumbrance 
in good faith and for valuable' consideration. Here it should bo 
noted that both the conditions as to the existence of good faith and 
consideration must be fulfilled in order that a case may fall under 



the saTmg-clause and that the word ‘‘ consideration ” here is not 
qualified by the adjective “valuable”. Hence considerations of 
natural love, matrimony, valuable service, etc., must be deemed to 
satisfy the second condition. Naturally however even in such a case 
strict proof of good faith would be required. Hence even where 
there is proof of valuable or any other consideration but there is 
also proof of an intent to defeat or delay creditors, the case must 
be deemed to fall under paragraph 1 which makes no distinction 
between transfers for and transfers without consideration, valuable 
or otherwise, 

J.naZoyou.8 Jaw:— Although this section bears some analogy 
to S. 53 of the Transfer of Property Act, 1882, there are important 
points of distinction between them which deserve to be noted here. 
They are 

( 1 ) Section 53 of the T. 1\ Act relates to all kinds of “transfer" 
which is a wider term as defined in S. 5 of that Act while this seo< 
tion relates only to the specific kinds of transfer mentioned therein. 

(2) That section relates to transfers of “ immovable property" 
only while this relates to the transfer of all kinds of “ property ”. 

( 3 ) That section contemplates transfers made not only to defeat 
or delay creditors, as this section does, but also those made with intent 
to defraud prior or subsequent transferees for consideration of the 
property transferred, or co-owners or other persons having an interest 
in the property. 

( 4> ) That section makes the transfers contemplated by it only 
“ voidable at the option of any person so defrauded or delayed ” 
while this section declares them to be void and casts a duty on the 
Board coming to know of any such to declare it to be so. 

(5) The second paragraph of that section contains a rule of 
evidence authorising the court to draw a presumption that thb trans- 
fer must have been made with the kind of intention required by 
the first paragraph if the eSeet thereof is “ to defraud, defeat or 
delay any such person” and ifi it is made gratuitously or for a 



ffrosslv inadequate consideration whereas this section contains no 
such rule of evidence. The decision of the Board would therefore 
depend wholly on the evidence before it. 

The saving-clause in both is the same except for the change 
necessary on account of the specific kinds of transfer declared void 
under this section. 

( 2) There is also some similarity between the provisions of this 
section and those of S. 53 of the Frovinoial Insolvency Act, 1920 
but there are points of distinction also between them. They are : — 

(1; B. 53 of the P. I, Act is applicable to all cases of transfer 
but this section applies to the specific cases of transfer mentioned 
therein? 

(2) For the applicability of the former the transferor must 
have been adjudged in insolvent on a petition presented within 2 
years after the date of transfer whereas for that of the latter the 
conditions are (ct) that the transferor must be a debtor and (6) that he 
must have made any of the specific kinds of transfer with a view to 
defeat or delay any of his creditors ; 

( 3 ) Under the former the receiver has got to move the court 
to exercise the power vested in it by it whereas under the latter the 
Board can act even suo moio. 

(4) The former makes exceptions of the cases of a transfer 
made before and in consideration of marriage and that made in 
favour of a purchaser and an incumbrancer in good faith and for valu- 
able consideration -wheteas this seotionmsikes an exception only of 
the case of an alienee or the holder of an incumbrance in good faith 
and for consideration. 

50*“. The value of the property and other assets of 
the debtor shall for the purpose of aseer- 
pertylf'teWofto taining the paying capacity of a debtor 
tL under section 51 be determined by the 

scribed manner, foPows J— 

( 1 ) In determining the value of the property or 
assets of a debtor, the property or assets which are exempt 
20 



from attacKment in execution of a decree of a civil court 

f 1908 under the Code of Ciml Procedure, 1908, 

** ■ shall not be taken into account. 

(2)* In determining the value of the property or 
(mets of a debtor the amount , of the debts mentioned in 
% shall be deducted. 

( 3 * ) + + + + 

( 4 ) In the case of lands to which section 73 A of the 
« „ . Bombay Land Revenue Code, 1879 applies 

° ' the market value of such lands shall be cal- 

culated as if the restriction on the transfer of such lands 
provided by the said section was not in operation : 

Provided that nothing in this paragraph shall be 
deemed to provide that such lands shall be transferable 
without the permission of the Collector under the said sec- 
tion. * 

( S ) Subject to the provisions of the above para» 
graphs the Provincial Government may by rules prescribe 
the manner in which the market value of the property and 
assets of the debtor shall be determined. 


* Paragraph (2) of this section which has been printed in italics was 
silbstittited by S. 21 of Bom. Act VlII of 194=5 for the original paragraphs 
(2) and (3) which were as follows 

<2) In determining the mine i>f iM immomhte property of a debtor 
Wihi6h is subject to the tiahiUty of secured debts) deduction shall he made 
f^om such mlue in respect of the amount of the debts due to Government 
mid to local authorities which, under any law for the time being in force^ 
, UH a charge on meh immomble property or are recoverable from the debtor 
US dues of the current year'*s land revenue^ ^ 

(3) In determining the mUc of the property which is not subject to 
the UahUity of secured debts tM amount of the debts mentioned in section S 
except debts dm to Government md M heat authorities referred to in para^ 

thalPM iedticteii ' 



COMMENTARY 


Scope of the section :~Tiiis section prescribes certain principles 
for observance by the Board while determining the value of the property 
and assets of the debtor for the purpose of ascertaining his paying 
capacity as required by S. 48 and empowers the Provincial Government 
to prescribe rules for detrmining the market value of the said property 
and asets. 

The said ; principles Paragraph (i) No notice 

should be taken of the property and assets which are exempt from 
attachment in the execution of a decree of a civil court under the 
Code of Oiml Procedure, 1908. 

This exemption is contained in clauses (a) to (p) of the pro- 
viso to sub-section (X) of S. 60 of the Oode read along with its Ex- 
planation. Thereout the clauses that are likely to be of use in the 
case of an agriculturist-debtor are (a)) (&)>(e),. {p) and per- 
haps in some cases clauses ( d ) , ( e ) , (/) and ( Z ) read with the Ex- 
planation thereof. 

(2) Pam^TTOpfe (^)^-Tbe total amount of aU the debts men- 
tioned in S. 3 should be deducted. 

This substitutes a very simple principle for the complicate ones 
contaiued in the original paragraphs ( 2 ) and ( 8 ) which will be found 
in the foot-note below the section. They required the debts mentioned 
in S. 3 to he divided into two groups, the first comprising the debts 
due to Government and the local authorities and the other the others 
mentioned in that section. Out of the former again those only were to 
he deducted which were legally a charge on the debtor’s immovable 
property or were recoverable from him as the current year’s land 
revenue. This deduction was to be made from the value of the property 
subject *0 the liability of secured debts. The amount of the other 
group of debts was to be deducted from the value of the property not 
subject to such a liability. No grouping and no fiistinct deductions ne^ 
madanow. 



(3) Paragrapl ihQ debtor happens to be the oecn- 

pant of any piece of land to which S. 73A of the Bomhoy Land, 
Reveime Oode, 1879 is applicable; its market, value should be assess- 
ed as if that section were not applicable to it. The proviso to this 
paragraph makes it clear that th'S section should not be construed 
to confer the power of transfer of the land without the permission 
of the Collector, which is required by the said section of the Bmn. 
L. R. Oode^ This clarification has become necessary baeause sub- 
section (2) of that section has empowered the Local Government 
to exempt inter alia “any person or class of persons from the opera- 
tion of this section” and therefore it is likely that the main provision 
in this paragraph may be construod into an implied sanction to agrL 
culturist debtors to transfer such lands. 

Paragraph (^) ^--This paragraph authorises the Provincial 
Government to prescribe the manner in which the market value of 
the property and assets of a debtor should be ascertained for the 
purpose of determining his paying capacity. It should however be 
noted that the said paragraph has granted the said authority subject 
to the provisions of the preceding paragraphs of this section. There- 
fore if in practice it is found that any act proposed to be done under 
a rule made under this section is inconsistent with the provision of 
any of the preceding paragraphs of this section that act caimot be 
done? in other words where there is a conflict between the provi- 
sions of any of the said paragraphs and any part of such rule the 
provisions of the paragraph should be given eSeet to in preference 


1. The said section of the Bom. L. B, Code, 1879 runs thug: — 

?3.4. (1) Notwithstanding anything in the foregoing seo- 
• ^^of teansfe”*** any tract or village to which Government may. hy 

notification published before the introduction therein of an 
original survey settlement under section 103, declare the provisions of this sec- 
tion applicable, occupancies shall not after the date of such notification be 
transferable without the previous sanction of the Collector. ^ 

(2) Government may, hy notification, in the Bomhe^y Gcoernmortt Gaacffc, 
‘irow-itiwe to time exempt any. part rtf; such tract or village or any person or 
oltss of persons from the operation of Ihis section, 



i,o tlie part of the rule, because the authority giTen to the ProTin- 
■ ciai Government by this paragraph is exercisable subject to the 
provisions of the preceding paragraphs. For the rule made under 

this paragraph see Rule 28 in the relevant ippendix. 

51. Tlie paying capacity of the debtor, if any, shall, 
for the purposes of this Act, be deemed 
to be the aggregate amount consisting of 
the following items 

(a) if the amount of the secured debts of a debtor 
found due on taking account under this Act is 
less than sixty per cent, of the value of his 
immovable property as determined under section 
50, but such debts are secured, the difference 
between the amount of such debts and Sixty per 
cent, of the value of such property ; 

(5) per cent, of the value of the immovable 
property of the debtor which is not subject to the 
liability of .secured debts as determined under 
section 50 ; 

(c) sixty per cent, of the value of other assets : 

Provided that when any portion of such assets yields 
income but the market value of such portion cannot be 
determined, the value of such portion shall be the amount 
of the income capitalised at six per .cent, per annum. 

COMMENTARY 

Scope of the section This section lays down which items are 
to be taken into consideration for the purpose of determining the 
paying capacity of the debtor, which it is necessary to know for 

* The word sixty was substituted by S, 22 of Bom. Act VIII of 1945 
for the figtire SO md the word whemer they occurred iu this 

isectiori. 


giving efiect to the provisions of S. 52 infra. It dra-ws a distinction 
on the one hand, between immovable property subject to the liabEity 
of secured debts and that not subject to such liability and on the 
other, between immovable property as a whole and the other assets of 
the debtor, which may comprise specific movable property, cash, if 
any, and outstandings under book-accounts, pro-notes, bonds, hiindis, 
contracts, oral or written, Hathcittas, etc., or in respect of hand-loans, 
goods etc., and lays do^vn the standards to be applied to each such 
kind ofproperty. Underlying aU of these there is one general standard 
that the paying capacity of a debtor is sixty per-cent, of the net value 
of his property and other assets. 

Clame (a) This clausa provides that if the amount of the 
secured debts of a debtor as ascertained on taking an account ac- 
cording to the foregoing provisions of this Act falls short of the 
value of his immovable property taken as a whole, as deterimned 
under S. 50, his paying capacity so &r as such property is concerned 
is to be taken to be that represented by the difference between 60^ 
of the value and the amount of the secured debts. 

Illustration ;-~This means that if the immovable property of 
a debtor is found to be worth Es. 6,000 according to the provisions 
of S. 50 and the total amount of his secured debts as ascertained 
nntiAr the provisions of 38 to 46 is Rs. 3,000, nothing would be 

left to be considered under this item because out of the aforesaid 
value only Ra. 3,000 is to be taken into consideration but if the 
amount of his secured debts is Rs. 2,000, then Rs. 1,000 is to be put 
down as the extant of the man’s paying capacity so far as the 
immovable property belongii^ to him but burdened with debts is 
concerned. 

Clause (b) Tius clause provides that if the debtor has any 
immovable property not burdened with any debt or if the whole of 
such property of his is free from any encumbrance, then' his paying 
capacity is to be 'understood to be that represented by 60^ of the 
value of that particular property or 60^ of the value of the whole 
of his such property as ascertained >iader S. 60. This is I think a 
dfrAction and needs no farthw explanation. 



Ote’^se (e) The same rule as is mentioned in clause (6) is 
made applicable to the ease of the other a^ets of the debtor, which 
term means all the property other than immovable property and com. 
prises all the different species above-explained. In their case also the 
paying capacity is fixed at 60^ of their value determined under the 
relevant rule. This clause is supplemented by a proviso to the effect 
that when it is found that the assets of a debtor consist of an item 
which yields any income but whose market-value cannot be determined 
according to the prescribed rule, then the value of such item shaE be 

held to be the amount of the income capitalised at interest at sis per 
cent, per annum. 

It would be well to explain this direction by an 
illustration. Suppose that there is an item of income of a debtor 
yielding an annual income of Rs. 30 but its market-value cannot be 
ascertained by the Board with the evidence at its command in the 
exercise of its general discretionary power. In such a case this proviso 
will have to be made use of and the market value of that item will 
have to be held accordingly to be Rs. 500, which is the amount of 
that income capitalised at i, e. to say, the amoimt which if invested 
at simple interest at 6^ per annum would yield an annual income of 
Rs. 30. On the same basis if the income is Rs. 60 p. a. the market value 
of the property yielding that income would be Rs. 1,000, if the income 
is Rs. 15 only, such value would be Rs. 250 and so on. 

52* (1) Notwithstanding any law, custom, contract 
or decree of a court to the contrary > all 
payable by a debtor at the corn- 
sealed ^ mencement of this Act shall be scaled down 

in the manner hereinafter provided. 

Provided that in relation to a Board established, after 
the eommencement of the Bombay Agrimltwral 
Debtors Relief {Amendment) Act, 194b, this Bom. viti of i948, 
sufhseotion shall be construed a,s if for the 

* The proviso to sub-section (1) was added by S. 23 (1) of Bom» Act 
'V'lII of 1945 and tbe word “sixty'"’ was sttbstituted fCr the word “etghty” 
wherever it occurred iu sub»seatidns (3) and C^) hy S. 23 {2) of the said Adt 



tvords ‘^at the date of commencement of this AGt'\ the words 
the date of establishment of the Board concerned^' were 
substituted. 

(2) If all the debts due by a debtor are unsecured, 
such debts as are found due on taking accounts under this 
Act shall be scaled down pro to the value of the pay- 
ing capacity of the debtor. 

(3) If all the debts due by a debtor are secured 
debts, and the total amount of such debts found due on 
taking accounts under this Act is more than sixty per 
cent, of the value of the property belonging to the debtor, 
such debts shall be scaled down pro rata to sixty per cent, 
of the value of such property. 

(4:) If the debts due by a debtor are both secured 
and unsecured, and if the total amount of the secured 
debts found due on taking accounts under this Act is 
more than sixty per cent, of the value of the property on 
which such debts are secured, the secured debts shall be 
scaled down pro rata to sixty per cent, of the value of the 
property on which such debts are secured and the un- 
secured debts shall be scaled down pro rata to sixty per 
cent, of the value of the other property belonging to the 
debtor over which no debts are secured. 

COMMENTAEY 

Saope of the section The next step to be taken by the Board 
after the paying capacity of the debtor ia ascertained is to compare it 
with his liabilities both secured and unsecured and to apply to them 
pro rctfo that principle of scaling down out of the three laid down 
in subsection (^) to ( ^ ) of this section which may be applicable to 
that particular case. Sub-section ( 1 ) thereof contains ’only a ’general 
Erection for making an applioation pf the principle' which may be 
foT^d suitable in each ease. ■ , ^ ' ■ 



Sul^^sediom (1) together with the proviso :--It may be, noted 
that according , to this sub-section, as worded, any of the provisions 
of sub-sections (2) to (4), which may be applicable is to be .applied. to 
all debts which may be payable .by a debtor at the date of commence- 
ment of the Act ill the case of applications under S* 17 
made to the Boards established prior to the commencement of the 
operation of Bom® Act VIII of 1945 i. 21st April 1945 and' those 
payable by him at the dale of establishment of the Board concerned 
in the case of applications under that section made to the Boards 
established thereafter and that this is to be done in total disregard 
of any law^ custom contract or decree of a court to the contrary* 

Sibh sect Ion {1 ) Considered along with sub-sections ) to {4 ) 
From such a drastic wording it might be inferred that scaling down 
under this section is compulsory in all the cases coming before the 
Boards® It is not so however* This can be inferred from the fact 
that the operative sub-sections are so worded that several classes of 
cases would not tall under any of the rules at all* Thus, for instance, 
take the case of a debtor found to be indebted in the total un- 
secured sum of Rs. 4,000 and to be owning property, which under the 
provisions of S. 51, has been found to limit his paying capacity to 
Es. 8,000® In such a case sub-section (2 ) can have no operation be- 
cause 60^ of Es® 8,000 is Es. 4,800 while the total of the unsecured 
debts is Es® 4,000 and to equate it to 60% of the paying capacity 
means to scale it up rather than scale it down. The same would 
also be the case if the paying capacity is limited to Es® 6666"-10-8 
for in such a case, 60% of it comes to Rs® 4,000, which is also the 
total amount of the unsecured debts found payable on the relevant 
date® Similarly take the case of a debtor having the liability to pay 
secured debts only® Here the determinmg factor is not his paying 
capacity but the value of his property, not simply that by which 
the debts are secured but all property movable well as immovable. 
If the total amount of such debts is equal to ^or less than the said 
value, no* question of scaling down arises® Lastly take a case falling 
under sub-section (4), u e* to say, of a debtor having got to pay both 
secured and unsecured debts. Here the determining factor is the valuo 
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of all his property on T??hich his secured debts coustirAue a burden. 
If the total of tho secured debts is equal to or loss than 00^ of that 
value no case of the scaling down of either the secured or tho 
unsecured debts can be deemed to arise. The direction contained in 
sub'section (1) together with the proviso must ifacroiure be deemed 
tio cover those cases only in which the necessity for a scaling down 
of the debts arises either because they being tolally unsecured exceed 
6(^ of the paying capacity of the debtor or being either secured 
alone or partly secured and unsecured the total amount of the 
secured debts exceeds 60^ of the value of the whole of the debtor’s 
movable and immovable property in a case falling under sub section 
(S) and 60^ of that on which the secured debts constitute a burden 
in that of one falling on under sub-section (4). 

Difference behveen the paying capacity of a debtor and the value 
of his property • — The difference between the paying capacity of the 
debtor which is to be taken into consideration when his debts are all unse- 
cured and the value of his property which is to be taken into considera- 
tion when his debts are either wholly secured or partly secured and 
partly unsecured is a substantial one hecarxse whereas the value of a 
property is to be determined according to the provisions of S. 50 
(5) and the rules made thereunder, bearing also in mind the pro- 
visions of S. 50 (I ). (2 ) and (4 ), the paying capacity of a debtor is 
the aggregate of tho items mentioned in clauses (a), (b) and (c) of 
Si 51 and although where a debtor has not to pay any secured 
debts the item mentioned in clause (a) is not one of those to be 
considered, those mentioned in clauses (1) and (c) are 60X of the 
value of the debtor’s immovable property and 60Z of the value of his 
Other assets respectively, both as determined under the provisions of 
S,. 50 and the rules made under sub-section (5) thereof. The effect 
-of this distinction will be realised when we compare the results 
ittrived at by the application of the directions contained in sub-section 
(2) and sub-sections (3) and (4) in the above illustration. When the 
total of the unsecured debts, which alone are payable, is Es. 4,000, 
the case goes out of the purview pf sub-section (2) only when the 
capacity of . the debtor is found to be at least . Es, 6,666-10“8. 



But in ordei’ that he may have so much paying capacity he must 
be owning property Yaiued under S. 50 and the rules made ther®. 
under at Rs, lIjlll-l-OA because that capacity is to be taken under 
S. 31 to be 60% of value of tha immovable property and of the othe^ 
assests. When hovever, the debts amounting in all to Rs. 4!,0G0 .sutei 
wholly secured the case woidd go out of the purview of suh» 
section (3) if the value of the whole of the debtor’s property, i 
Rs. 6,666-10-8, 60| of which comes to Rs, 4,000. Lastly, if the said 
total of Rs. 4,000 is made up partly of secured and partly of unse- 
cured debts, irrespective of the proportion which they bear to each 
other, no case for scaling down of either the secured or the un^eured 
debts can arise if the value of the property on which the secured 
portion constitutes a burden is Rs. 6,666-10-8 because 60 of that 
amount is ec^uai to the total of both the secured and unsecured- 
debts. ISfot only that but no such ease can arise so long as the amount 
of the secured debts, which alone is to be considered under sub-section 
(4) does not?exceed 60% of the value of the property on which they are 
secured. Thus it is enough to take the whole case of secured and 
unsecured debts out of the purview of the said sub-section if in the 
above illustration the total of Rs. 4,000 is made up of Rs. 3,500 of 
the unsecured debts and only Rs. 500 of the secured debts and the 
property on which the latter are a burden is found to be of the 
value of at-least Rs. S3S-5-4 as ascertained under the provisions of 
S. 50 and the rules made thereunder. 

This is the result of the application of the rules laid down in 
sub-sections (2 ) to (4) of this section according to the plain and une- 
quivocal wording thereof. It is immaterial whether the legislature- 
intended it to be so or not. 

Changes in the law It will appear on a reference to the 
foot-note below the section that the only changes made in the wordr 
ing of this section are (1) the addition of the proviso to sub-section 
(1), and (2) the substitution of the word “sixty” for the word “eighty” 
wherever it occurred in sub-sections (8) and (4). 

The first was absolutely necessary beeasuse many new Boards 
were established in 1945 and many more are likely to be establi^ed 


in ftiture although tha Act eommeneed to be in operation wholly m 
oarfcain areas and partially thoughout the province sinca January 1942. 

The second change is in a line with that mide in S. 51 and 
seerns to have been considered necessary because the heavy rise in 
the prices of the necessities of life, which has commenced ainee 1943, 
has rendered the margin of 20^ inadequate to provide for the neces- 
sary means of sustenance to the agricultural debtors even while 
devising a way for the discharge of their existir^ liabilities, bit by bit. 

If. B. For a statutory exception to S. 52 see S. 56 of this Act. 


53. (1) The amount of debts so scaled down shall 


Ko recovery 
of amount in ex- 
©ess of debts 
scaled down. 


for the purposes of this J^ct be deemed to 
be the amount due by the debtor in respect 
of the said debts. 


(2) No sum in excess of the amount of debts so 
scaled down shall be recoverable from the debtor or from 
any property belonging to him, nor shall the debtor be 
liable to arrest nor shall his property be liable to be 
attached, sold or proceeded against in any manner in 
execution of any decree or order against him in so far as 
such decree or order is for an amount in excess of the 
amount scaled down under this Act. 

COMMENTARY 

Soope of the section This section lays down the legal effects 
which are to follow from the application of the process of the scaling 
down of debts prescribed by the preceding section. It is divided 
into two sub-sections, the first of which lays down its effects so far 
as proceedings under this Act are concerned, and the second so far 
as all other civil proceedings tha,t could be resorted to for the pur- 
pose of the recovery of the debts due from the debtor at all times 
under the provisions of any other law, are concerned. 

, SvB-section (2)^— This sub-seclion says that the amount of debts 

sealed down as provided in . Si 52 shaRbe taken to be the amount 



due from the debtor ia respect of the said debts for the purposes 
of this Act. 

This . means that once a Board has taken accounts as provided 
in SS. 38 to 46, determined the value of his property and his pay- 
ing capacity, if necessary, according to the provisions of SS. 48 to 61, 
and if and in so far as necessary, scaled down his debts, no larger 
amount than that arrived at by that process shall be deemed to be 
due from the debtor for any of the purposes of this Act. 

And this sub-section further provides that 
after the Board has proceeded so far, no matter even if an award is 
not made under S. 54 or if .made it is not executable for any reason, 
no creditor of the debtor whose debt has been so scaled down shall 
recover any amount in excess of the amount so sealed down either 
from the debtor personally or from his property and that even if 
any occasion arises for a creditor who has obtained a decree or 
order against the debtor for any such debt, to execute ^ that decree or 
order, the debtor shall not be liable to arrest and his property shall 
not be liable to be attached, sold or proceeded against in any other 
manner in execution of such decree or order to the extent of the 
amount in excess of that scaled down as above. 

64*. ( 1 ) After determining the amount of debts 
scaled down in the manner provided in 
’ section 52, the Board shall, save as other- 

wise provided in section 55, make an award. 

(2) The award shall be in the prescribed form and 
shall include the following particulars : — 

(a) a list of the properties of the debtor both movable 
and immovable with particulars of any mortgage, 
lieu or charge subsisting thereon ; 

(5) particulars of all debts secured and unsecured 
which have been scaled down in accordance with 

• The words in italics in suh-eection (1) or this section were inserted hy 
S. 2 of Bom, Act II of 1946, 



section o2 together with the details of the proper- 
ties on which secured debts are charged : 

Provided that the amount of the secured debts so 
scaled down shall be ohrged on the properties on which 
they may have been secured and the amount of unsecured 
debts shall be charged on the remainiug property of the 
detors s 

Provided further in the case of debts in respect of 
which a settlement has been reached and certified, the 
amount of debts shall be as agreed to in the said settlement ; 

(c) particulars of all debts of the kind specified in 
section 3 ; 

{d) particulars of any alienation or incumbrance de- 
clared to be void under section 49 ; 

{e) the amount to be paid to each creditor for eaeh 
debt due to him ; 

(/) the manner in which and the times at which the 
amounts referred to in clauses (b) and (c) shall 
be paid ; 

(ff) the priority in which the debts shall be paid ; 

Provided that in fixing the priority the following 
order shall be followed t— 

(i) debts due to Government, which are charged 
on the immovable property belonging to the 
debtor or which are recoverable as the current 
year’s land revenue, 

v (ii) debts due to local authorities, which ^ are 

charged oh the immovable property belong- 
ing to the debtor or which are recoverable 

;|S:fM||||p|;:-2|v;';^|;:^h^;burrent/;yep^ 



(in) loans given bj resource societies or by persons 
authorised to advance loans under section 78 
for the financing of crops after the coming 
into force of this Act, and other loans given 
for financing crops after 1st January 1939 
and before the date of the coming into force 
of this Act, 

(iv) secured debts, 

(®) debts due to Gi-overnment, local authorities and 
other bodies including co-operative societies, 
and recoverable as arrears of land revenue, 
other debts due to co-operative societies, 

(mi) unsecured debts : 

Provided further that in the case ofdebts falling under 
the same class their priority inter se shall be determined in 
the order of the dates on which such debts may have been 
incurred. If such debts are incurred on the same date, they 
shall be paid pro rata ; 

(h) the instalments in which the debts shall be paid : 

^Provided that the total annual instalments shall not 
exceed twelve s 

Provided further that in directing in what instalments 
the debts shall be paid the Board shall ascertain the net 
annual income of the debtor and the annual instalments 
payable by the debtor shall not exceed his net annual 
income. 

Esuplanation : —For the purposes of this claim the net 
annual income of the deltor shall mean the balance of his 
am'Sal income after deducting («) such sum as may he 
considered necessary for the payment of the UaUlity, if any, 
imposed on the debtor under a decree or order for maintenance 



pcisssd hy d compMent Couft, such stun as vnay bs 
considered necessary for the maintenctnee of the debtor and his 
dependsnts^ and {in ) the sum required by the debtor to pay 
the assessment and taxes in respect of the mrrent year to 
Government and to local authorities and to pay off loans 
borrowed for the purpose of financing crops. 

(i) the conditions subject to which the immovable 
property, if any, in possession of the creditor shall 
be delivered to the debtor ; 

Provided that the Board shall not refuse to pass an 
order for the delivery of possession merely on the ground 
that the time fixed for the payment of the secured debt 
has not arrived or on the ground that the secured debt 
has not been completely discharged or on both ; 

( j ) the rate of interest, if any, payable on each amount 
referred to in clause (e) : 

Provided that such rate shall not exceed the rate 
notified in this behalf by the Provincial Government not 
exceeding 6 per cent, per annum or any rate agreed bet- 
ween the parties when the debt was originally incurred or 
the rate allowed by the decree in respect of such debt, 
whichever is lowest ; 

* The woid “ twelve ” was sabstituted for the figure “ 25 ” in the first 
^pfovlso to danse (h) by S. 24 (i) of Bom. Act VIII of 1945 and the 
Explanation to the said clause as above printed was substituted by S. 24 (ii) 
pf the said Act for the following which was originally there, namely !— 

Explanation '.—For the purposes of this clause the n4t annual income of 
■the debtor shall mean the balance of hAs annucd income after deduoting such 
mm as may he consid^ed necessary for thx maimtinance of the debtor and Us 
depmdmts and the mm dux by the Mfor to pay the debts due to Government 
and to local authorities^ and to pay off loans borrowed for the purpose of 
f^dnewy of erops i . • ■ - - . ' ■ 



(/«) the property of the debtor which and the condi- 
tions subject to whioh such property shall beliable 
to be sold for the recovery of any particular debt ; 

( I costs, if any, to be paid by the parties : 

Provided that, if an application is rejected in con* 
scqenca of untrue or incorrect statement made or informa- 
tion supplied by the creditor the costs shall be directed 
to be paid by the creditor making such statement or giving 
such information ; 

(m) the parties by whom and the manner in which the 
court-fees due shall be paid ; and 

(n) any other matter which in the opinion of the Pro- 
vincial Government may be necessary for the pur- 
pose of doing complete justice or making a com- 
plete adjustment of debts and which the Provin- 
cial Government may by rules prescribe to be in- 
cluded in awards. 

COMMENTARY 

Scope of the section :—A.keir accounts of the dealings between 
the debtor and his creditors are taken as provided in SS. 38 to 46, 
the particulars and value of the former’s property are ascertained, 
the fraudulent alienations made and incumbrances created, if any, by 
him are set aside and his paying capacity determined as required by 


^Clause (1) of S. 54 (2) had originally two provisoes^ that now printed 
below it being the second with the word “further” between the worda 
‘‘ Provided ” and “ that That word and the lirst proviso were deleted by 
S. 24 (iii) of Born. Act VIII of 1945, The said first proviso was in the 
foliowd^g terms 

^^Provkled that^ nnkere the debtor has failed to malce an application under 
scetion 17 u)ithin the period of om ear from the date on which a Board is 
established under section 4 and the creditor has made an application after such 
periodi the whole of the costs shall be directed to he paid by the debtor ; ” 
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SS. 4-8 to 51, and Ms debts, secured and unsecured are, if necessary, 
scaled down under S. 52, the nest and the last important act to be 
done by the Board is the passing of an award which would have 
the force of a decree. This section therefore provides that as the 
nest step after the debts are scaled down, the Board shall make an 
award in the prescribed form and that it shall contain certam parti- 
culars and such others as the Provincial Government may by rules 
prescribe. It is sub-divided into two sub-sections, the particular pro- 
visions in each of which are explained below. 

Suh-secHon (i) The provision in this sub-section consists of 
a direction to the Board to make an award next after scaling down 
debts as provided in S. 52. 

Subsection (2 ) By this sub-section the Legislature htis directed 
that the award to be made under the preceding sub-section shall 
be in the form which may be prescribed and shall include the parti- 
culars specified in clauses (a) to (m) thereof and such other matters 
as the Provincial Government may deem necessary and nuiy by rules 
prescribe in order to do complete justice between the parties and 
to make a complete adjustment of the debts of the debtor. 

The particulars specified in clauses (a) to (m) as necessary to 
be included in the award relate to the following matters, namely : — 

(a) properties with the burdens, if any, thereon ; 

(h) debts together with the respective properties on which they 
are charged subject to proviso 1 and in the case of a settle- 
ment having been effected of any of them, the amount agreed 
upon as required by proviso 2 ; 

( c ) debts mentioned in S. 3 ; 

{d) alienations or incumbrances declared void under S. 49 ; 

(e) amount to be paid to each creditor for each debbdue to 
him ; 

(/) manner and time of the payment of each of the amounts 
mentioned in (6) and (e): j 



(g) relative priority to be observed in the case of each debty 
in fixing which the order mentioned in proviso 1 is to be ob- 
served in the case of different classes of debts and the prin- 
ciples laid down in proviso 2 in the case of those falling in 
the same class 5 

(h) instalments in which the debts are to be paid subject to 
the maximum number laid dovm in proviso Ij regard being 
had to the standard laid down in proviso 2 as regards the 
amount of each instalment as to which standard there is 
an explanation appended to that proviso ; 

Effect of the proviso and explanation read together 
explanation gives a special definition of the expression net annual 
income of the debtor which, according to that proviso, is the measure 
of the debtor^s capacity to pay instalments to his creditors. According 
to it such income means the balance left after deducting, (1) such 
sum as the Board considers necessary for the discharge of the liability 
of the debtor, if any, under a decree or order of maintenance of a 
competent court, (2) such sum as may be reasonably required for the 
maintenance of the debtor himself and his dependents, if‘ any, and 
(3) the amounts required by the debtor for paying the current 
year’s revenue and taxes to Government and the local authorities and 
to pay off loans borrowed for the purpose of financing crops. 

Under the explanation as it stood originally, the amount payable 
under a decree or order for maintenance against the debtor was not 
required to be deducted and on the other hand the whole of the 
amounts payable to Government and the local authorities was 
required to be deducted. Now however the former is required to be 
deducted and for payment to Government and the local authorities 
such sum only as is claimable on account of the current year’s 
revenue and taxes ; 

(i) conditions subject to which, if any, a creditor in possession 
of the debtor’s property is to deliver possession thereof to 
him, which are to be laid down on bearing in mind the 
proviso to this clause; 


(j) rale at which future iuterest, if any, i« to le fa'd io each 
creditor on the amount held payable to him in instalmems, 
in fixing which the principles laid down in the proviso to 
this clausa should be observed ; 

(fc) property of the debtor which tvould be available for being 
sold for the recovery of each particular debt and cojiditions 
subject to which the sale should be made ; 

(Z) costs, if any, to be paid by the partit3s in fixing the liabi- 
lity with regard to which the specific direction oontamed 
in the only proviso now remaining is to be followed, 

(m) names of the parties by whom and the manner in which 
court-fees are to be paid according to the provisions of 
S, 60 infra ; 

Clame (n) : — ^This clause gives power to the Provincial Govern- 
ment to require particulars as to any other matters, which it may, in 
its discretion, .consider necessary to be mentioned in an award for 
the sake of doing justice between the parties and for the complete 
realisation of the object underlying the institution of proceedings under 
S. 17 of this Act. 

For the Rule and Form relating to this section see Rule 29 (1) 
and Form No. 9 together with the schedules thereto given in the 
relevant Appendix. 

SS*. (1) WA&r^ the total amount of the debt as scaled 
down by the Board under section 52 does 
Board to prepare half the mlue of the immomble 

ment®o”®debUhrot Of the debtor and in any other 

find^o^rTgaTe where all the creditors agree to the 

further sealing down of the debts zmder 
sub-section (^), after so scaling down the 
debts, the^ Board shall, unless the debtor himself pays the 
amount of the debt as finally scaled down and produces the 
creditor's receipt therefor, imhe an award in the p'escribed 


form directing that the Primary Land Mortgage Bank situa- 
ted in the local area, or if there is no such Primary Land 
Mortgage Bank m that local area, the Bombay Provincial Co- 
operative Land Mortgage Bank shall pay the creditors in cash 
the amount of the debt as finally scaled down or, if the credL 
tors so desire, issue to them bo7ids issued by the Bombay 
Provincial Co-opei'ative Land Mot'tgage Bank, registered imder 
the Bombay Co-operative Societies Act, 19'^ o , 
such bonds being guaranteed by the Provincial ° 

Government for such amount in full satisfaction of all the 
debts due to them fro^n the debtor a^id shall be entitled to 
recover the amount from the debtor in accordance with the 
award. The Board shall further direct that such amount shall 
be charged on all the immovable propeidy of ike debtor. The 
rate of inte^'est payable by the debtor to the Bank in such case 
shall he the rate notified in this behalf by the Provincial 
Government from time to time subject to the maaimumbf six 
per cent, per annum. 

( ^ ) Befo7'e making the aivard under stih-seclion {!) of 
section of, The Boat'd shall, whev'c the amount of debts of the 
debtoi' as scaled dow7i by it exceeds half the value of the debtor's 
imnwvable property as determined by it, mtimate to the credi. 
tors the amount of the said debts of the debtor and the said 
value of the debtor’s immovable propei'ty and call upon them 
to state in wonting within a specified period whether they agree 
to the further scaling down of the said debts so as to redoice 


* This section was first amended by S* 25 (1) of Bom. Act VIII of 1945 
and f<ir the second time by S. 3 of Bom. Act II of JMib-sect-ion (3) Isas 
remained unaffected by any of the said amendments. Bor the text of 
sub*seetions (1) and (2) as they stood aft^r the amendment in 1945 see the 
C&mmentary on this section and for that of those as they stood originally in 
the Act of 1939 see the foot-note below it. 



them to a sum not exceeding half the said mine of the imtnovuble 
property of the debtor in order to secure the benefit of suh- 
section {S) abete. 

( it ) All sums due under an award made in favour of 
the Bank under sub-section (2) shall be recoverable as 
arrears of land revenue.! 

COMMENTAEY 

Scope of this section This section provides for a kind of relief 
not recommended by any of the advisory bodies which had made 
the necessary investigations and prepared the ground for the provincial 
debt legislation which commences from 1933. Such a relief is therefore 
not found provided for by the legislature of any other Province except 
Bombay. 

It provides that in all cases in which the total amount of the 
debts found due by a debtor at the foot of an account made up under 
the provisions of SS. 38 to 46 is equal to or less than 5 O 5 J of the value 
of his immovable property as ascertained under the provisions of S. 50 
and the rules made thereunder the Board shah instead of proceeding to 
make an award under S. 54 ( 1), make one directing that the Primary 
Land Mortgage Bank in the local area for which the Board may have 
been established and in its absence the Bombay Provincial Co opera- 
tive Land Mortgage Bank shall pay tO the creditors of the debtor the 
amount of the debt, as scaled down, in cash, or, if the creditors so 
desire, pass to them bonds for the said amount and shall recover 
from the debtor the said amount with interest at such ratenot exceeding 
6% p. a. as may be notified from time to time by Government, holding 
the whole of the immovable property of the debtor as a security for 
the repayment thereofi The Bank can make the recovery as arrears 
of land revenue. This is an entirely new provision made by the amending 
Act of 1946. 

tXhis section as it originally stood in the Aet of 1939 had a further 
sub-section after sub-section (3) but it was deleted by S. 25 (2) of Bom, Act 
VIII of 1945. It had been worded as follows : — 

(4) Notwitluilanding anything eoiUained in this Act^ no appeal shall lie 
against an award made under sHi-mtiim (S), 



For those cases in which the total amount of the debts due by the 
debtor as scaled down are more than 50% of the value of his immovable 
property as determined by the Board, the section provides that the 
above kind of award shall be made only after the creditors are inform- 
ed of the amount of the debts and the value of the property and 
if they agree in writing to a farther scaling down of the debts to a sum 
not exceeding 50 % of the value of the debtors immovable property. 
Such a provision already existed in the Act as amended in 194 d with 
the ejcception of that for payment in cash or bonds at the option of 
the creditors which was made by the Act of 1946 only. For the knowledge 
of the readers I give below the full text of sub-sections ( 1 ) and ( 2 ) 
as they stood after the amendment made therein by Bom. Act VllI 
of 1945 and in the foot-note thereunder that of those as they stood 
prior to the said amendment. 

55*’. (1) Before making the aioard tinder auh'seetion (i) of section 54, the Board 
may intimate to the creditors the amount of debts of the 
Board to prepare debtor as sealed doim by it and the value of the debtor'* s 
a scheme for adjust- immovable property as determined by it and may call 
merit of debts tbrou- tipon them to state in writing whether they agree — 
gh the Provincial (a) to the further scaling down of the debts so as 

Land Mortgage Bank, to reduce them to a sum mt exceeding half the value of 
Bom. VII of the immovable property of the debtor , and 

1925. {h) to receive in lieu of all the debts due to them 

from the debtor bonds issued by the Bombay Provmcial 
Co-operative Land Mortgage Banh^ registered under the Bombay Co-operative 
Societies Act, 1925, or by such other Bank as may be specified by the Provincial 
Oovernmejit by a notification in the Official G-azette, such 
Bom. VII of 1945. bonds being guaranteed by the Provincial Government and 
being equivalent in value to the sum nf erred to in clause 
(a) of this sub-section, 

(2) If all the creditors agree to such further scaling down of the debts and to 
receive such bonds, the Board shall prepare a scheme for the adjustment of the 
debts accordingly and shall send the scheme for acceptance to the Primary Land 
Mortgage Bank situated in the local area or if there is no such Primary Land 
Mortgage Bank in that local area, to the Bombay Provincial Co-operative Land 
Mortgage Bank, If the Primary Land Mortgage Bank or the Bombay Provmcial 
Co-operative Land Mortgage Bank, as the case may he, agrees to accept the scheme, 
the Board shall make an award in the form prescribed directing that the sum 
equal to the amount of the hoi%ds shall he charged on all the immovable proper ty of 



{{f tM debtor mid the hon(h fm\ikc mmunt ref erred tQ m st^b^scvHou (I) shall he 
issf-^ed ts the. creditors in fuM seitisfa'Ctmi of all the debts due io fuem fron the 
debtor, 

8ihJrseotion ( i ) sub-seetioB coiitaiiis a general provision 

for making an award diSariag. from that |3rovided for in S, 54 ( 1 )» It 
is intended to bo mada use of in 2;.-elassos of cases as a matter of duty and 
in a third class of cases if a certain conditioxi is fulfilled and after a certain' 
procedure has been gone throiig.fcu.The first two classes are ( 1 ) that 
of cases in which the total amount of debts as scaled down is less than 
what woukl be equal to 50^ of the value of the immovable property 
of the debtor as ascertained by the Board and ( 2 ) that of those in 
which such amount is equal to the latter. The class of cases in which 
a condition is required to be fulfilled is that of those in w^hich such 
amount exceeds the latter. The condition to be Mfilied in their case is 
that the creditors concerned should, on being apprised of the situation 
as known to the Board, agree in writing to a further scaling down 

^ Sab-sections (1) and (2) of tMs section as printed above were substituted 
by S. 25 (i) of Bom. Act VIII of 1945 for the following, namely ; — 

(2) Before making the award undar sub'seetion (2) of section 54 the 
Board may call ujpon the creditors to state in writing whether they agree : — 

{a) that all the debts of the debtor should he so further scaled doxen as to 
he reduced to a sum not exceeding half the value of the immovable 
property of the debtor ; and (5) that they shall receive in lieu of 
all the debts due to them bonds issued hy the Bombay Frovincial Bom, 

Land Mortgage Bank registered under the Bombay Co-operative VII 

Societies Act, 1935, or by such Bank as may be specified by the of 

Provincial Government by a notification in the Official Gazette, 1935, 

such bonds being guaranteed by the Provincial Government and 
being equivalent in value to the stm% ref erred to in (a). 

[2) If all the creditors agree to the aforesaid conditions, the Board shall 
prepare a scheme for the adjustment of the debts accordingly and shall send 
the same to the said Banlc for acceptance. If the said Bank agrees to accept 
the proposal, the Board shall make m award in the form prescribed directing 
. that the sum so scaled down shall he charged on all the immovable property of 
the debtor md the bonds for the amount referred to in snb-sccMon {!) shall he 
issued to the er editors in full satisfaction of all the debts due to them from 
the debtor. 



to a sum not exceeding 50^ of the value of the,, immovable property ' of 
t.he, debtor as detormined by .the Board and the procedure to be followed 
is that the scaling down must be actually made and placed on the 
racordt : 

. The creditors are given the option in all the above ' cases .'whether 
to accept payment of the amount, in cash' or government-guaranteed 
bonds providing for the payment of the amount either' in one sum after 
some period or in instalments pajmble. on certain future dates, ,. and, .in 
.eachuase , interest not exceeding 6;^. 'per annum as may .be notified 
from time to time by the Provincial Government 

The .bank making the payment or passing the 'bonds would be 
the. lhdiniuy.. Land, Mortgage Bank' in the local ^area^, if ,any^. or the 
' Bombay Provincial Co-operative Land Mortg.ag6 Bank. The Board is 
diree.ted' to create by the award a ch-iige for the ,amount so paid or 
promised to be paid on the whole of the immovable property of the 
debtor and to provide therein for the recovery of the amount in certain 
instalments from the debtor, as arrears of land revenue* Of course if 
the debtor himself pays up the debts and produces a receipt obtained 
from the creditors, the Board has not to make an award at all. 

The special advantage to be gained by a debtor by the operation 
of this section, wherever it is possible, is that the relation between him 
and his old creditors ceases to exist from the date of the makiB<y of 
the award and the 13ank which pays the amount in cash or passes a 
bond therefor becomes his creditor. Although it means the substi- 
tution of one creditor for another or others, it means considerable 
relief to the debtor because the bank, whether it is the Primary Land 
Mortgage Bank or the Bombay Provincial Co-operative Land Mort- 
gage Bank, is governed by the provisions of the Bombay Co-operative 
Societies Act, IQ'Bu anA '\s, as such, bound to confirm to certain 
rules and bye-laws made under the said Act and approved by 
Government. 

i ' ' ■ . 

The creditors too, whose debts fall under the first two classes, 
would, I believe, appreciate immediate payment or a single pajonent 
after a certain period or payment in fixed periodical instflime r^f fl 




with iQterest at a rate whicb would not be less than 3 and more 
than 6^ p. a. because it would enable them to invest the money so 
recovered in more profitable ventures which are bound to come into 
existence in the rural areas with the development of feeder roads 
and the augmentation of transport facilities. Although it appears that 
the Government hopes that even those creditors whose debts fall in 
the third class would be inclined to tahe advantage of this section 
and has therefore retained the original provision which depends for 
its operation on their consent in writing, I myself feel very doubtful 
whether that hope will be fulfilled because it is highly improbable 
that creditors^ the accounts of whose dues have been made up on 
the application of the principles embodied in SS. 38 to 49 and which 
have been sealed down thereafter as provided for in S. 52, wmuld a^grec, 
and that too in a body without exception, to a further scaling down 
as required. 

Sub-section (S) This sub-section lays down the condition which 
must be fulfilled before an award can be made in the case of those 
debtors the total amomit of whose debts exceeds 50^ of the value 
of their immovable properties as determined by the Board. The 
condition is that the creditors of each debtor, on being apprised of 
the total amount of debts due by the debtor and the value of his 
immovable property determined by the Board, and called upon as 
a body, to give their consent in writing to a further scaling down 
erf tho debt to a sum not exceeding 60°/ of the value of the immo- 
vable property of the debtor, should do so. 

Sw&-seetion (5) The right conferred by this sub-section on 
the bank in whose favour an award is made under this section is an 
additional right enabling the bank to get the award executed under 
the provisions of the Bombay Land Revenue Code, 1879 because 
even without this remedy, S. 55 being one of the sections mentioned 
in S. 61 the Board must transmit such an award to the court for regis- 
tration, the Court must register it under S. 62 and thereupon it 
bewmes executable as the decree of a Civil Court under S ' 6-3. 

' y A-ft error w HMs ici :-^This sub-section is in the same terms 
' a» it 1?as in S. 55 of the Act of 1&30. Since then the said section was 



first amended by Bom, Act VIII of 1945 and for the second time by 
Bom. x^ct II of 1946. Tire amendment effected, by the first Act was 
of such a character that it did not render it necessary to amend sub- 
section ( 3 ) thereof. But that made by the second has so altered the 
provisions contained in sub-sections ( 1 ) and ( % ) thereof that the 
direction to the Board to pass an award is now contained in sub-section 
( 1 ) instead of in sub-section ( 2 ). In view of that change, it was abso- 
lutely necessary to amend sub-section ( 3 ) by substituting the figure J. 
in brackets for the figure 2 in brackets. This has not been 
done obviously through oversight. This omission is not however likely to 
lead to any practical difficulty in giving effect to the provisions of.sub- 
section ( 3 ) because the intention of the Legislature can be easily 
gathered, on reading the section as a whole, to be to provide for an 
additional method for the recovery of the dues of the Bank from the 
debtor under the award which the Board is directed by sub-section 
( 1 ) to make in favour of the Bank instead of in that of the creditors 
of the debtor simult aneously with directing the bank eitber to pay 
the dues to the creditors in cash or pass bonds with respect thereto in 
their favour as they may choose. 

56. If the Board making an award under section 64 
is at any stage of the proceeding satisfied 
Uebts not to be tj^at any claim by a creditor in such pro- 
case of collusion, ceeding had been put forward in coiiusion 
between the debtor and such creditor with 
a view to defeat the lawful claims of any of the other cre- 
ditors the Board shall not scale down any of the debts of 
such debtor in the manner provided in section 52 but shall 
make an award for the full amount of the debts due from 
such debtor. 

GOMMENTASY 

§ 

Scope of the section ?— The provision in this section is of such 
a character that it could easily have been added as a proviso to S. 52. 
That section casts a duty upon the Board to scale down in certain cases 



the debts due by a debtor. That is however a special concession which 
he cannot legitimately hope ' to get 'if he is dishonest, ,This' section' 
contemplates ' one.' ^ of - the ways in which his dishonesty ■would be 
exposed. It is that he may be found to have colluded wdth a bonus' 
creditor and' -secured -an undue advantage .for himself and thereby 
attempted to defeat the lawful claims of his other .creditors and provides 
that when such conduct of his is' revealed, the Board shall' as a' punish- 
ment to him, deprive him of the said concession and pass an aivard 
for the full amount of the debts that may be found clue from him on 
making up accounts under BS* S8 to 46. Before the Board can act 
under this section it must be satisfied that the debtor had so colluded. 

57. If, after on award is made under section 54^ tlie 
Board finds on an application made to it 
Ee-opening f hj aiij party or otherwiselthat th# debtor 

juatmeni ot debts, has Other property which was not disclosed 
to the Board when the award was made, 
or that any property included in the award did not belong 
to the debtor, the Board may, notwithstanding anything 
contained in this Act, re open the award and re- adjust the 
debts in accordance with the provisions of this Act : 

Provided that where the Board is satisfied that the 
non-disclosure of.such property was in consequence of any 
fraud on the part of the debtor, the Board in revising the 
award shall not give the debtor the benefit of section 52. 

COMMENTARY 

of the section This sectioa provides for a contingency 
in which an award already made turns out to be wrong on any of the 
two grounds namely 

• (1) that the debtor is found to own some property not brought 
; ’ to the knowledge of tho'^ard till the award was made ; 



(2) that a particular property taken. into consideration at .the 
. time of the determination of the value of his entire propert}^ 
or his paying capacity is found not to have really belonged 
■to him# 

In any of these, cases it must be re-oponed and re vised,, in view 
of .the disclosure^ no matter in W'hat manner it occurs, This is what the,.: 
first main provision in the section empowers the Board to do« 

Now in the case of the first ground the reason for the non- 
disclosure of a property of the debtor may be either his ignorance or 
neglect of duty to make proper inquiries or a fraiidiilent intention on 
ills part 6. wilful suppression of the fact of the property being of his 
ownership with a view to save it for himself or for any of his relations# 
In the last case, he must forfeit the special concession which this Act 
provides for in S, 52, namely a scaling down of his debts to his paying 
capacii^y# The Legislature recognises this principle and has added the 
proviso to this section enabling the Board to deprive such a debtor of 
the benefit of that section while revising the award. 

58. (1) Where, at the hearing of any application 
tinder this Chapter, any qiiesti'^n of law or 
Reference by nsEge having the force of law arises, on 

tlie Board. o o ^ > 

which the Board entertains reasonable 
doubt, the Board may, either of its own motion or on the 
application of any of the parties, draw up a statement of 
the facts of the case and the point on which doubt is enter- 
tained, and refer such statement with its own opinion on 
the point for the decision of the First Class Subordinate 
Judge within whose jurisdiction the Board may have been 
established. 

( 2 ) An appeal against an award which embodies the 
decisfon of the First Class Subordinate Judge on such re- 
ference shall lie to the District Court notwithstanding 
anything contained in section 9. 



COMMENTABY 


Seojje of. ihe.^seGUorb^-^hm section makes provisioii for a 
matter not directly connected with the advancement of the icmedy 
specially provided by tbis Act. It conld as well? and should better^ 
have been placed just after S. 6 ■ which confers on the Board a 
general wide 'power to decide, all questions, ‘bwhetlier ..of title, or, 
of priority or of any nature whatsoever, and whether im^olving mat- 
ters of law or fact” for the contingency provided for herein is that 
the Board may entertain a reasonable doubt on any question 
of law or usage having the force of law The section is sub-divided 
into two sub«sections, of which the first contains the main provision 
and the second relates to an appeal. 

( 1 ):— The provision in this sub-section is that in 
case it enteTtains such a doubt as to what would be the legal and 
proper decision of such a question it may, either of its oto motion 
or on the application of any of the parties, draw up a statement of 
the facts out of which the point, on which doubt is entertained, has 
arisen and of what that point is, record its own opinion on such point 
and forward the same for decision to the First Class Subordinate 
Judge within whose jurisdiction the Board may have been established* 

It is worthy of remark that although the powers conferred upon 
the First Class Subordinate Judge, now called Civil Judge, Senior 
Division, by SS. 9 and 15 of this Act, have been withdrawn by amending 
the said sections in 1945, that conferred upon him by this section has 
not been withdrawn. It cannot be ascertained whether this is the result 
of a deliberate omission or an inadvertent oversight. Whatever the 
reason, the power under this section remains unaffected by the amending 
Acts of 1945 and 1946 and it must be exercised when a reference is 
made by a Board under this section because no reference can be made 
by it to any other officer or to any court including even the 
District Court 

■ ' 

The above provision is ^ient as to what the First Class 
SEtbordmate Judo^e should do oa receipt of such a reference. It appears 
that the Legislature should have added a . separate sub-section giving direc- 



tions as to the action to be taken by that Judge on receipt of such a 
reference. It has not however done so, taking it for granted that he 
would follow the principles of natural justice v/hile disposing of it, 
i. e, to saij) before deciding the point and sending back the reference, 
ho would issue notices to the parties and give them an opportunity of 
being heard either personally or by their duly aiithcrised agents or by 
pleaders. The engagement of professional lawyers before him in a 
reference under this section is not barred by S. 07 iv.frcu 

The said sub-section is also silent as to what the Board should 
do on receiving back the reference with the decision of the Judge on 
the doubtful point and how much weight it should give to the deck 
sioD. It is however clear from the words ^-an award which embodies 
the decision of the First Class Subordinate Judge on such reference ” 
contained in sub-section (2 ) that the Board is expected to treit that 
decision as binding on it and to make an award in pursuance thereof. 

Thirdly, the sub-section under consideration is also silent as to 
W'hat order the Judge should make as to the costs of the reference to 
him, if any. That is however a matter within his discretion which he 
can be expected to exercise on judicial principles. 

Analogous Laio : — The provision in this sub-section is similar 
to that contained in S» 113 of the Civil Procedure Code, 1908^ which 
aS‘ contemplated therein is to be read subject to the conditions and 
limitations prescribed in Or. XL VI in Sch. I to the Code^ -which are 
many and varied. The only analogy to this sub-section is to be found 
in r. 1 of the said rules. There is however this distinction between 
their wording that whereas under r; 1 of the said Order it is necessary 
that the suit or appeal in which the doubtful point arises must be 
one in which the decree must not be subject to appeal or that such 
a point must arise in the execution of any such decree, Le. to say^ 
a decree which is not subject to appeal, there is no such restriction 
in thit sub-section. Hence a reference as provided for herein can b© 
made even in a case covered by S, 9. 

Sub-section (3) The provision in this sub-section is that an 
appeal against an award made by a Board pursuant to the decision 



of the /First. Class Subordinate, Judg .the point referred to Iiim 
.under .sub-section: (1) must be made to the. District Court* , 

A case of Tedunclancy in this Act In view of the amendment 
made in S« 9 this: provision is now redundant. Even if it w.as. thought 
necessaiw to retain it , the words ‘%otwithstandiii,g anything .contain- 
ed in section 9’^ should have been deleted when the said section 
W'as amended, there being nothing therein now which would enable 
any other court except a District Court to , entertain any appeal' 
whatever against an award made by a Board. 

59. Not.witlistanding any law or 'custom or contract' 
to the contrary, the amount ordered to be 

. Amount ordered ^0 any creditor orbank by any debtor 

the ^-ward made under section 24, 64 

amount due in all or 55 shall be held to be the amount due 

suits and proceed- 

from such debtor to the creditor or the 

- bank, as the case may be, on the date of 

such award in any suit or proceeding to which any of the 
parties to the award is a party. 

COMMENTARY 

Scope of the section It may be recalled that S. 53 (2) has 
provided that the amounts of the debts as scaled down under S. 52 
must be held to bo due by the debtor to his creditors respectively and 
that nothing in excess thereof shall he recoverable from him in any 
future litigation between him and any of his creditors, even though an 
award for the recovery of the amounts of such debts may not have 
been passed for any reason whatever. This section gives a siTnilgr 
finality to the amounts for which an award may have been made 
under S. 54. 

This is not however the oaly purpose of this enactment. It is 
also intended to give and gives a similar finality to the amouats for the 
payment whereof orders may have been made by the Boards in awards 
made under SS. 24 and 55. 



! 


The implication of this provision seems to be that even though 
a Board established for any local area or for any class of debtors in 
any local area is abolished and not substituted by another, the work 
of adjustment of debts done by it would remain behind it and bo 
effective and binding on the parties ■who may have taken part in the 
proceedings before it and regulate their future relations. 

Another ease of omission in the Act : — Prior to the amend* 
ment of S. 23 ( 4 ) of this Act by way of the deletion of the words 
“under section 54” an award made on a settlement under S. 23 had the 
same finality as those made under SS. 24, 54 and 55 because then such 
an award used to be due made under S. 54. Such cannot however be 
deemed to be the case after the said amendment. Obviously the 
Legislature could not have intended to take away from such an award 
the character of finality as to the amount ordered thereby to 
be paid, which had been given to it by this section without specific 
mention of S. 23 therein. What was then unnecessary was however 
rendered necessary by the amendment of S. 23 ( 4 ) above-mentioned. 
This is, in my view, a glaring omission in the Act which is required 
to be made good as early as practicable. ' 

60. ( I ) An award made under section 54 or 56 
shall direct the party who has been ordered 
be to pay the costs to pay one-half of the dif- 
ference between the court-fee actually paid 
on the application for adjustment of debts or in the case 
of suits and applications for execution transferred to the 
Board under section 37 on the plaint in the suit or on such 
application and the fee which would have been payable 
under section 7 of the Court-fees Act, 1870, 

n -J • T 1 Vli 01 lOifU, 

as if the application for adjustment of debts, 

or the suit or the application for execution had been a suit 
for money and the total amount of the debts declared due 
from the debtor had been the amount claimed in such suit j 

n 



Provided that where the costs are payable by any co- 
operative society or by any bank referred to in section 55 
the amount of the court-fees payable by such society or 
bank shall not be directed to be recovered from such society 
or bank ; 

Provided further that where an award includes any 
sum in respect of which a creditor had obtained a decree 
of a civil court, allowance shall be made in calculatiag 
the amount of the court-fee payable in respect of the award 
for the court-fee already paid in respect of such decree. 

( 2) Notwithstanding anything contained in any law 
such fee shall be the first charge on the property of the 
party ordered to pay the costs. 

COMMENTAEY 

Scope section Although the marginal note to this sec- 
tion seems to indicate that this section contains a general provision 
as to charging court-fees in the ease of aU proceedings under this 
Act, the contents thereof show that it contains a provision only 
as to charging court-fees on awards made under SS. 54 and 55. 
Attention has been drawn to the omission of SS. 23 and 24 from the 
purview of this section and its implication has been fully discussed in 
the Commentary on those sections. As it is, it is sub-divided into two 
sub.sections, the first of which alone is actually concerned with the 
scale for charging court-fee on the said awards while the second 
only indicates the first source which the Government can look up to 
for the recovery of the fee charged according to that scale. 

Subsection ( i According to tMs sub-section the court-fee 
to be charged on an award made under S. 54 or S, 55 is one-balf 
, of the difference between that actually paid on the application under 
S. 17 or the plaint or application for execution transferred to the 
Board imder S. 37 and the fee which would be payable on the 
^ amount for which the award is made, under S. 7 of the Indian 



Court-fees Act, 1870, it being treated for this purpose as a plaint in 
a suit for the recovery of the amount for which it is made. The court- 
fee payable on an application under S. 17 is such fee as would have 
to be paid on a plaint in a suit for accounts as provided in S. 18 (2). 
For further explanation of that provision see the Commentary on 
that section. 

The fee payable on plaints filed in civil courts is calculated 
ad valorem on the amount sought to be recovered according to the 
scale given in Art. 1 in Seh. I to the Indian Court-fees Act, 1870 
and that payable on applications for execution filed in the civil courts 
is a fixed one of annas 8 as provided in Art. 1 (6) in Sch. II to 
the said Act. The same scale as is above-referred to in the case 
of the fee on plaints filed in civil courts would be the scale to 
be referred to for ascertaining that payable on the amount of the 
award treated as a plaint in a suit to recover money. The fee 
chargeable by the Board would be one-half of the difference between 
that paid in respect of the application under S. 17 on the plaint or 
application for execution on the one hand and the full fee payable 
had the applicant filed a suit in a civil court to recover the amount 
held due ffom the debtor, on the other. It appears that if after 
an application is made by a debtor under S. 17 any suit or appli- 
cation for execution filed by any of his creditors is transferred to 
the Board by the Court concerned, the total amount of fee paid 
by the applicant on his application, by his first creditor on his 
plaint and the second creditor on the application for execution would 
have to be added together in order to ascertain the figure on one 
side of the subtraction necessary for determining the difference, be- 
cause the principle underlying this section is to charge one-half 
of the difference between the fee actually paid in the case of any 
adjustment-proceeding and that which would be payable on the 
amount of the award treated as a plaint in a money-suit. 

illustration It would be clear how this can be done if we 
take a concrete instance. Suppose that a debtor had filed an appli- 
cation under S. 17 (1) on valuing the claim at Es. 5. He must 
therefore have paid a court-fee of annas according tP Art, 1 in 



Sch. I to India'n Oouri-fees Act, 187 0^ Suppose further that one 
of the creditors in the application had prior to that filed a suit in 
a civil court against that debtor for the recover j of the amounts 
due under a bond for Rs. 300 and a pro- note Es. 200, and that the 
amount of interest due under the former was Es. 100 and that due 
under the latter was Rs. 50. Thus the amounts sought to be re- 
covered from the debtor in that suit were Rs. 400 under the bond 
and Es. 250 uuder the pro-note. According to Art. 1 in Seh. I to 
the Indian Court-fees Act, 1870 he must therefore have been required 
to pay a court-fee on Rs. 400 + 250, which must be Es SO. in the 
former case and Es. 18-12 in the latter. Thus in all he must have 
paid Rs. 48-12. Further suppose that a second creditor of his had 
filed before this Act came into force an application for the execution 
of a decree held by him against him and that it was transferred to 
the Board under S. 37. On that application he must have paid annas 
8 as court-fee. It seems that all these amoimts of court-fee must 
be added together in order to get the figure on one side of the sub- 
traction. In the above ease therefore that figure would be annas 6 
-f Es. 48-12 + annas 8 = Rs. 49-10. For that on that other side 
suppose that the debtor is held liable to pay Es. 2,000 in all in. 
eluding the debts mentioned in S. 3, those debts being exempted 
from the operation of specific sections only, of which S. 60 is not 
one. According to the scale above-referred to the court-fee which 
would have been payable if any person had filed a suit to recover 
Rs. 2,000 from another person would have been Rs. 12-5. This 
being a larger amount deduct Es. 49-10 from it. The balance that 
remains is Es. 75-6. This is the difference of which one-half is to 
be recovered from the party held liable to pay costs. One-half of 
it amounts to Rs. 37*11. The said party would therefore have to 
pay that amount of court-fee on the award. 


• 1. The Court fees Act, 1870 has in its application to Prorince ofllombay 

bsen amended by Bom. Act XV of 1943 which is a temporary measure. 
The figures of the amounts of court fee payable since 1-1-44 would not there- 
fore be the same as given in the illustration but those enhanced by 25^. 
t^lso the Com;- on S, 18 supr^, 



Proviso 1 1 — ^The above snb*section has two provisoes. Tiiareout 
the first has its application only so far as the direction as to the 
payment of court-fee as provided in the sub-section is concerned. 
The provision in the proviso is that if the Board has come to the 
conclusion that a co-operative society which is one of the creditors 
of the debtor or a bank which has agreed to issue bonds according 
to the provisions of S. 55, is liable to pay costs, it shall not direct the 
society or the bank to pay the court-fee at all. 

Proviso S : — This proviso has reference to the actual payment 
side in the subtraction to be made in order to find out the required 
difference. It provides that if any of the creditors of a debtor had 
claimed a debt as due under a decree of a civil court, allowance must be 
made while ascertaining the difference for the amounts of court-fee 
which the said creditor may have paid in the suit in which he may 
have obtained the decree. 

Illvustration Suppose that in the above illustration, out of 
the amount of Rs. 2,000 found in all to be due from the debtor, 
Rs, 500 was claimed as due under a civil coiirt^s decree. Suppose 
farther that this Rs, 500 was made up of Rs. 400 the decretal amount 
and Rs. 100 the amount of interest from the date of decree to that 
of the application under S. 17. He must therefore have paid Rs. SOS 
as court-fee in order to obtain that decree. This proviso says that 
if such is the case, the amount of actual payment to le deducted 
would be Rs. 79-10 instead of Rs. 49-10. That being deducted from 
the ordinary fee on a plaint to recover Rs. 2,000, namely Rs. 125, 
the balance comes to Rs. 45-6. One-half of that is Rs. 22-11. Therefore 
the party liable to pay costs w'ould have to pay in such a case 
Rs. 22-11 instead of Rs. S7-11 on account of court-fee by virtue of 
this proviso. 

SvPhsecUon ( ^ ) This sub-section provides that whatever 
prov^ion there may be in any other law as regards the method 


2. See the foot-note under this section which is applicable to the figures 
pf court-fees occurring in this illiistration also, 



of recovering costs of which court-fee forms a part, the amount held 
payable under sub-section (J) shall be the first charge on the pro- 
perty of the person held liable to pay the costs of the proceeding. 

61*. (1 ) The Board shall transmit an award made 
under section 24, 54 or 55 to the Court : 
awa?d tTcoSt.^ Provided that before the award is so trans- 
mitted the balance of court-fees payable 
under the award shall be paid by the party ordered by 
the Board to pay the same. 

( 2 ) If the debtor fails to pay the balance of the 
amount of court-fees ordered to be paid by such debtor, 
the Board may transmit the award to the Court on the 
application made by any creditor if such creditor pays such 
amount of court-fees. Any amount so paid by the creditor 
shall be added by the Board to the amount payable by the 
debtor under the award. 

COMMENTAEY 

Scope of the section This section lays down the further step 
to be taken by the Board after making an award either under S. 23 
made on recording and certifying a private settlement or under S. 24 
on an interim application for recording and certifying a settlement 
of a debt between the parties during the pendency of an application 
under S. 17, or under S. 54 after making full inquiries and scaling 
down debts under S. 52 at the end of a proceeding, or under S. 55 
after making full inquiries, scaling down under S. 52 and further 
scaling down. That step is to send over the award to “the Court” 
which according to S. 2 (fi) (a) means “the District Court to which 
an appeal lies against the award of the Board under S. 9”. This 
section has been divided into two sub-sections, the first of whigh con- 
tains the general provision above-explained and has a proviso, and 

* The figure after tfie word ‘‘section” in this section was inserted 
■by, s. of Bom. Aot VIII oClfiS, : , 



the second whereof is partly in 'the., nature of a proTiso to that pro- 
viso and contains an incidental provision also. 

S'ub-section (1 ) The general provision contained in this sub- 
section has been already siifSeiently explained above* 

Proviso ' provision is controlled by, the proviso which 
lays down a condition which must be fulfilled before the Board can 
transmit the award to the Court, That condition is that file party 
liable to pay court-fee under the award must have paid the balance 
thereof payable by him. 

Suh'section The provision in this sub-section is that if 

the party liable to pay the balance of court-fee is the debtor and he 
fails to pay it for any reason whatever, any of his creditors may 
make an application for transmitting the award to the Court and 
ofier to pay the said balance and that on his doing so the Court 
may grant liis application, accept the amount offered and transmit 
the award to the Court. The two intermediate steps are not speci- 
fically mentioned in the sub-section but they are necessarily implied* 

The further incidental provision above-referred to is that in 
case the above contingency occurs the award is to be modified by 
adding the amount of the balance of court-fee so paid by the credit- 
or to the amount payable by the debtor under the award to that 
creditor. 

62. (1) The Court shall register any award trans-* 
mitted by the Board— 

(^) if within the period provided in this 
Act, no appeal is filed against the award 
under section 9, or 

(ii) if an appeal is filed under the said section 

^ and such appeal is dismissed, or 

(m) if the award is modified by the Court, in 
such modified form, or 



{iv) if tke awardis transmitted to the Boardfor 
re-oonsideration of any points, after consi- 
dering the decision of the Board on the said 
points and after making such modifications 
in the award as it thinks fit, 

C 2 ) From the date on which the award is registered 
under sub-section (i), it shall, in supersession of all trans- 
actions between the parties and in supersession of all pre- 
vious decisions of a civil court in respect of the debts men- 
tioned in it, be binding on the debtor and his creditors and 
the successors in interest of such debtor and creditors. 

COMMENTAEY 

Scope of the section : — The marginal note seems to convey the 
idea that this section contains a provision only as to the registration 
of the awards. But that is the purport of the first sub-section thereof 
only. Its second sub-section mentions the legal effect of registration. 

Sub-seotion (Z ) ^-The provision in this sub-section is that the 
Court to which any of the awards referred to in S. 61 is transmitted 
by the Board shall register it in the same from in which it was 
originally made, in two cases, namely 

(i) if within the period mentioned in this Act no appeal is 
filed against it under S. 9 ; and 

(ii) if an appeal is filed under the said section and such appeal 
is dismissed. 

The first case would obviously require the Comt to wait till 
the Ml period prescribed for making an appeal has expired and the 
second case would require it to wait till the appeal filed against the 
award is heard and its result is known. After that event too, it wiU 
have to see what the result is, for it is only if the appeal is dismissed 
that the case would fell under this part of the provision which relates 
to the registration of an award in the same form in which it has been 
originally made and it canncft remain in the same from if the appeal 
is allowed wholly or partly. 



For such a ease there is. the further provision in the same sub-, 
section to the efiaet that the Court shall register the award in the 
modified form if it has modified it in appeal This is case (Hi) for 
which provision is made in this sub'Section. 

Tiiojo is also case (iv) on the whole and the second one of 
an caward being registered in a modified form* That is a case in 
which after the transmission of an award by the Board and after 
the consideration of the Board’s decision on the points involved in 
the proceedings, the Court thinks it proper to retransmit the award 
to the Board for the reconsideration of its decision on certain points, 
Yfhich may not be deemed by it to be satisfactory and the Board 
ac^ain transmits the award with its decision made after reconsidera- 
tion. In such a case the Court must consider the fresh decision of 
the Board on such points and then register the award after making 
such modifications therein as it thinks fit. 

The power of transmission of an award to the Board for re* 
considering its decision on any points assumed in this section is not 
conferred on the Court by any specific section of this Act. There is 
of course S. 13 prescribing the same procedure for hearing appeals 
under this Act, as is laid in the Civil Procedure Code, 1908 for 
hearing appeals from the decrees and orders of civil courts. That 
procedure is contained in Or. XLI in Sch, I to the said Code and 
in that Order there are Rules 23 and 25 empowering the Appel- 
late Court to remand a case for re-trial or for trial on certain fresh 
issues but it is difficult to place the above case under any of the 
above rules because the Court would not be acting in this matter as 
a Court of Appeal. It seems to be similar to that contemplated by 
paragraph 14 of Sch. II to the Civil Procedure Code, 1908 which 
has since been repealed by Sch. Ill to the Indian Arbitration 
Act, 1940. 

Sub-section (®) :--This sub-section provides that after an award 
is reg^tered as provided for in sub-section (1 ) it shall be so binding 
on the debtor and on his creditors and their successors in interest, 
i.e. to say, their heirs, eseentorsj administrators, assignees or any other 
persons on whom their interests devolve, as to supersede the legal 

U 



effect of all transactions entered into between them theretcfore and of 
all previous decisions of any civil courts with lespect to the delt? 
mentioned in the award. This means that since the date of its regis- 
tration their rights and liabilities as against each other would be 
determinable only by a reference to it and not to any other document 
even if it be the decree of a civil court. 


63. The award so registered 'shall be executable as 
a decree of the Court in which it is regis- 
Eecovery of tered *md execution thereof shall he tram- 
an award. ferred to the Collector ; and thereupon the 

provisions of sections 69 to 7 S of the Code of 
Civil Procedure, 1908 and of the Third 
Schedule thereto, save in so for as they are 
inconsistent with any provisions of this Act, 
shall as far as may be, apply : 

Provided that an amount due under award made 
under section 55 shall also be recoverable in the manner 
specified in sub section (S) of the said section : 

Provided further that nothing in this section shall 
affect the right of Government or a local authority or a 
co-operative society to have recourse to any mode of re- 
covery allowable by any law for the time being in force. 


COMMENTARY 


Scope of the section This section states what is the legal 
effect of the registration of an award by the Court under the prece- 
ding section. The provisoes to it make it clear that the said provision 
should not be deemed to affect the rights, if any of certain creditors 
of the debtor to recover the amounts declared due to them by the 
award by resorting to other remedies provided by any other ' law. 


italiciaed words at the mi of the first paragraph of this section 


w ''w added hy S. 27 of Bom. Act Yin of 1945. 




The legal effect above-referred to is that an award registered 
as above becomes capabie of execution like a decree of the Court 
in which it is registered. The Board becomes functus officio on 
transmitting an award to the Court. The Court in turn becomes 
functus officio on registering it because the only act it is authorised 
to do thereafter is to transfer the award for execution to the Collector, 
After the transfer the Collector becomes seized of the matter and 
he is to be guided in the execution proceeding by the provisions of 
SS. 69 to 72 of and Schedule III to the Civil l^roceclure Code, 1908. 

■ JT'. B. It should be noted in connection with this provision 
that S. 41 of Bom. Act Vlll of 1945 directs that all execution pro- 
ceedings pending in the District Court or the Court of the First 
Class Subordinate Judge when the said Act comes into force shall 
be transferred to the Collector under S. 63 of the Act of 1939, The 
effect of it is to give a retrospective effect to the provision added in 
paragraph 1 of the said section. For the exact wording S. 41 of the 
amending Act see the relevant Appendix. 

Proviso (7) Although the main provision applies to all the 
kinds of awards, this proviso leaves the bank passing bonds under 
S. 55 to the creditors of a debtor free to recover any amount due 
under an award in its favour made under that section as arrears of 
land revenue as provided in sub-section (3) thereof 

Proviso ( ^ ) : — ^Similarly this proviso leaves the Provincial 
Government or a local authority or a co-operative society to have 
recourse to any other mode of recovery to which it is entitled to 
have recourse under the provisions of any other law for the time 
being in force such as the Bombay Land Revenue Code, 1879, the 
Bombay Municipal Boroughs Act, 199S, the District Municipal 
Act, 1901 and the Bombay Co-operative Societies Act, 19^5. 

These two provisoes affect only .the mode of recovery not the 
amount due to any of the authorities mentioned in them. They 
will continue the same as may have been mentioned in the awards. 


64. (1) Whenever from any cause the payment of 
one-half or more of the land revenue pay- 
Postponement of able to the Provincial G-overnment is sus- 
mwr'in ° pended or remitted, the payment of the 
reiaiasion* etc. -jpiiole of the instalment due for that year 
and the full amount of the instalment due 
for each subsequent year under an award made under sec- 
tion 24 or 54 shall be postponed for one year. 

( 2 ) Whenever from any cause the payment of any 
portion less than one-half of the land revenue payable to 
the Provincial Government is suspended or remitted one- 
half of the amount of the instalment for that year and the 
full amount of the instalment due for each subsequent year 
under an award made under section 24 or 54 shall be post- 
poned for one year. 

COMMENTARY 

Soope of the section The provisions of this section relate to 
a question -which may arise in the course of the execution of a regis- 
tered award. The question is that there may be a failure of crops -wholly 
or partially in any particular year and the agriculturist-debtor may 
not be able to pay the instalment due in that year ; should the 
creditor to -whom it is due be helped in reco-vering it by the ordinary 
process of la-w which would necessarily be applicable to the case in 
the absence of any other specific provision in this Act to the contrary ? 
The Legislature having anticipated this has provided in this section 
that the answer to the above question will depend upon the severity 
of the distress, which is to be measured by the way in which the 
Provincial Government would act in the matter of recovery of that 
year’s assessment due from the debtor and lays down two rules by 
its two sub-sections for the guidance of the Collector, who is now the 
ewcutpg authority, in granting reEef to the debtor in such cases. The 

has suspended or 



remitted the payment of one-half or more of the land revenue payable 
to it in any year the creditor to whom an instalment is due shall not 
be entitled to recover in that year the whole of the instalment for 
that year but shall be entitled to recover it in the next year and that 
he shall recover the amount of each subsecjuant instalment one year 
later than it becomes due ; and (2 ) if such Government has suspended 
or remitted less than one-half of that year’s land revenue the creditors 
of the debtors would be entitled to recover in that year only one-half 
of the instalment payable in that year, the remaining half in the next 
year and each of the subsequent ones one year later than it becomes due. 

Illrntration :--Thus suppose that in the year 1947 there is a 
draught and the Provincial Government suspends or remits half or 
two-thirds of the land revenue payable by the assessees in a parti- 
cular village in which one of the debtors against whom a Board has 
passed an award resides and the competent Court has registered it . 
The result of such suspension or remission on the part of Government 
would be that al the creditors of the debtors including even a local 
authority or co-operative society would not be entitled to recover the 
instalments due to them in that year but would be entitled to recover 
them in the year 1948 and the amount of each subsequent one year later 
than the due dates, i.e. to say, the instalments of 1948 in 1949, those 
of 1949 in 1950 and so on. The same would be the result even if the 
Government has granted suspension or remission in the case of indivi- 
dual debtors. (2) If in the above case the Government suspends or re- 
mits less than one-half of the land revenue recoverable by it in the 
year 1947 the creditors of the debtors in that village' would be en- 
titled to recover only one-half of the instalment due in that year 
and the other half in the subsequent year i.e. in 1948 and each of 
the remaining instalments, which falls due, one year later as under 
the preceding sub-section. In this case also there is no distinction 
between suspension or remission being granted to all the assessees 
in a tillage or to individual assessees. 

. A proUem for consideration ‘—This section T^iesenta a serious 
problem for the consideration of the Collectors of the districts in 


which Boards may have been established and in which famine condi- I 
tions may have rendered it necessary for Government to suspend 
or remit the whole or a portion of the assessment payable to it. 
That problem is whether an award made under S. 23 of the Act 
does or does not come within the purview of sub-section (2 ) of this 
section. It arises because S. 23 (4 ) cf tbe Act has been so amended 
by Bom. Act YlII of 194-5 that an award made iinder S. 23 ceases 
to bo an award made under S. 54 and yet sub-section (2) of this 
section has not been amended by inserting the figure “23” before 
figure '‘24”. Before the passing of the amending Act, an award made 
under S. 23 fell under ihe category of those made under S. -54. But 
now it cannot be deemed to fall under it. Can the Collector of a 
district of the class above-mentioned still give the benefit of this 
section to a debtor against whom an award is made under S. 23 
after 21st April 1945? I believe he cannot so long as this section 
remains unamended, because although it can hardly be true that the 
Legislature intended that the debtors against whom awards are made 
under S. 23 should not get the benefit of the provision contained 
in this section, it is against the recognised canons of construction to 
read into a section a word or a figure which is not there when the 
language thereof is unambiguous as that of this section is. 

66*. Notwithstanding any law or contract hut sub- 
ject to the provisions of section 66 ^ no alie~ 
thf bi ^ ® debtor, who is a parly 

binding. iQ any proceedings or award under this Act, 

of any property belonging to the debtor or 
included in the award shall be valid except with the previous 
sanction of the Provincial Government. 

* This section as printed above was substituted hj S, 28 of Bom. Acfc 
Yin of 1945 for the following which was originally there, namely:— 

65. Nottaithsianding any law or contract hut subject to the probisiom 
of section 55, no (dienation made hy a debtor^ who is a 
No alienation party to an award made under this Act, of any propitty 
the debibi' to included iii stitch award shall be vedid exe 9 pt with the 
' ' '''prmkm sandim pf 00 FronmM Government* ^ ' 


COMMENTAEY 


. ■ Scape of the seetion -The -proYision in this' section has for -its 
object the protecuon of the interests of - the creditors ' of a 'debtor,. , 
who is a party to. a pro.ceeding under this . Act or against whom, an 
award is made. It readers inYalid, except when .made w.itli'. the, previous 
sanotioa of the ProYincial Government, any alienation .by such a debtor 
of, any property of his or which has bean included in the; award, iiispite 
of any provisions of any other law to the contrary and 'inspite. of, the 
fact that a contract for the alienation, which would be otherwise held 
valid by a civil court, may have been made between the contract- 
iag parties. 

The fact that the alienation is declared invalid and not void a& 

implies that the Board or the Court must be moved by any 
person interested in the award to declare it as such, if it is desired 
that the alienation should be held to be invalid. 

The Provincial Government has, in the exercise of the power con- 
ferred by S. 79 of this Act, delegated to all Collectors its own power 
to sanction an alienation of a debtors property under this Act by 
Notification R. D. No. 2235/45 dated 7th Ausust 1946 published at 
p. 144 of Pt. IV B of the B. G. G. dated 15th August 1946. 

The saving-clause in this section What is prohibited by this 
section is only an alienation by a debtor who is a party to a procee- 
ding or to an award under this Act. It leaves unafiected the pow’er of 
the Board or the Court to order the sale of a part of the debtors 
property for the liquidation of bis debt or a pait of it, if it considers 
it necessary in his interest to do so. 

66^. Notwithstanding anything contained in this Act, 
if the Board to w^hich an application for 
adjustment of debts lies under section 17 

Board or Court , . , ^ , 

may otder sale of m respect of the debts 01 any debtor, or 

debtor’# property , ^ * ... 

in liquidation of the Court Juamig an appeal against 

his debt. . • . ' . • t i 

the award is at any time satisfied that 

it is ia the interest of a debtor that any 



part of his property should be sold in liquidation of his 
debt or part thereof, such Board or Court may order the 
sale of such part of the property for such purpose. The 
property ordered to be sold under this section shall be sold 
by the Collector in the manner prescribed : 

Provided that the part of the property ordered to be 
sold under this section shall not exceed the part liable to be 
sold under sub-section (5) of section 68. 

Provided further that the Board or the Court, as the 
case may he, shall not order the sale of any 
land to which section fSA of Bombay Land Bom. v of i879. 
Revenue Code, 1879^ applies without the 
previom sanction of the Collector. 

COMMENTAEY 

Scope of the section This section invests the Board and the 
Court hearing an appeal with a very wide discretionary power to order 
the sale by the Collector in the prescribed manner of any part of the 
property of a debtor for the liquidation of his debt or any part thereof 
at any stage of a proceeding under S. 17 in the ease of the Board and 
of an appeal in that of the Court. The condition precedent for the 
exercise of that power is that the Board or the Court must be satisfied 
that it is in the interest of the debtor to do so. If it is satisfied as to 
that fact no other provision in this Act can come in the way of its 
exercising it. There are however two limitations to its exercise imposed 
by the provisoes to this section. The first thereout affects the quantum 
of the property that can be put to sale for such a purpose and that is 
that it should not in any case be in excess of that which is liable to be 
sold under S. 68 (S ) infra. The second ^ makes the exercise of that 

' ^ -f 

: * The words cyjppciatl siibstiliited for the words before 

which an appeal lies in the first paragraph of this section hy S. 29 (i) of 
Bom. Act VIII of 1945 and the second proTiso to the section was added by 
' of the said Act, ^ - 



discretion subject to the previous sanction of.tbe: Collector in. case, the 
property to. be sold is a land to which S* 73 A of the ■ Bom, X® i?.« Code 
is applicable. 

Previous history of this seeUont— It appears , from the Legi^ 
lative Assembly Behates^ 1939 yYoL Yll^ p. I860 that the clause in 
the Bill before the Assembly which . was clause 62 ■ (originally,, clause 
60 ) ^ had been so drafted as to confer on the Board and the Court 
power to order the sale of the whole of the property of a debtor at 
any stage of a proceeding or appeal, as the case may be* But the 
Assembly disappoved of the proposal to invest them with such a 
power, for in that case the debtor was likely to be deprived of all 
his property and so the clause was so amended as to empower them 
to order the sale of any part of the property of a debtor if it was 
found to be in the interest of the debtor to do so. 

8. 73 A of the Boom L. B* Code^ 1879 The section of the 
Boon. L. R. Gode^ 1879 referred to in this section runs as follows r— 

73 A*, (1) N^twitiistanding anything in the foregoing section, in any 
tract or village to which the Provincial Government naay^ 
Power to restrict by notification published before the introduction therein 
right of transfer, of an original survey settlement under section 103, declare 
the provisions of this section applicable occupancies shall 
not after the date of such notification be transferable without the previous 
sanction of the Collector. 

(2) The Provincial Government may, by notification in the Official Gazafte, 
from time to time exempt any part of such tract or village or any person 
or class of persons from the operation of this section. ? 

S. 73 of the Code to which this section makes a reference in 
the beginning declares an occupancy to be an heritable and trans- 
ferrable property ‘'subject to the provisions contained in S* 56 and to 


*This section was inserted in the Code by S. 11 of Bom, Act VI of 1901, 
the words Provincial Government and Official Gazette were substituted for 
the words Government and Bombay Government Gazette by the Adaptation 
of Indian Laws Order in Council ^ 1937 and the word Occupancies was 
substituted for the words the occupancy or interest of the occupant in the land 
by S, 31 of Bom, Act IV of 1913. 
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any conditions lawfiifly annexed to tbe tenure and sare as other- 
■wise prescribed by law”. 

Under sub-section (1) the Government of Bombay issued several 
notifications firom time to time between 38-2-02 and 2-S-S2 making 

■ c ■■ 

the kind of declaration contemplated by that sub- section with respect 
to certain villages in the Nandurbar, Navapur, Shirpur, Taloda, 
Shahada and Sakri Talukas and the Akrani Mahal of the West 
Khandesh district and it exempted from the operation of the said 
notifications occupants belonging to the Brahman, Tani, Mai wadi, 
Khatri, Prabhu, Bhori and Parsi communities residing in the said 
areas by notifications issued under sub-section (2) between 32-706 
and 11-1-16. For the details thereof see Gupte’s Bombay Land 
Revenue Code, 1879, Third edition, pp. 449-50. 

67*. No pleader, Vakil or Mukhtyar and no advocate 
or attorney of a High Court shall be 
cinded^from appear- ®^titled to appear On behalf of any party 
pemittedr^* in any proceeding before the Board under 
this Act : 

Provided that if the Board after examining the 
parties to any proceeding before it is of opinion that any 
of the parties is not sufficiently competent to represent 
his case and that in the interest of justice it is necessary 
to allow such party the assistance of any pleader, vakil or 
mukhtyar or advocate or attorney of a High Court the 
Board may allow such party at his own cost to be repre- 


*The second proviso to this section as above printed was substituted by 
S* 30 of the Bom. Act VIII of 1945 for the following, which was originally 
there, namely : — Provided further that a woman Exempted 
, V of 1908. from personal appearance in a court under section 132^ 
Code of Civil Procedure, 1908, shall he entitled to appear 
in any promding before the Board through any agent duly appointed for the 


seated by a pleader, vakil or muklityar or advocate or 
attorney of a High Court ; 

Provided further that any party to any proceeding 
hefore the Board shall be entitled to appear through an agent 
other than a pleader, vakil, muhhtyar, advocate or attorney 
of a High Court, duly authorised in writing, in the ease of a 
co-operative society, signed by the Chairman or in his absence 
by the Vice-Chairman of such society, and in the case of any 
other party signed, before a Magistrate, Village Munsiff or 
Sub-Registrar, by mich party, 

COMMENTARY 

Scope of the section and analogous law This section drafted 
on the model of S. 68 of the D, A. B. Act enacts that no, pleader, vakil 
or mukhtyar and no advocate or attorney of a High Court, shall, as 
of right, appear on behalf of any party in any proceeding before the 
Board under this Act The provision having been so worded, there is 
nothing in it to prevent a party from engagii^ a lawyer for assisting 
him in getting together the necessary materials for and in preparing 
an application to be filed under S. 17 and to guide him at the sub- 
sequent stages, although a legal practitioner of any of the above classes 
cannot claim, as of right, to appear for and institute a proceeding on 
behalf of a party. Is this prohibition as to pleading only or both 
pleading and acting 1 This is a question which deserves to be 
considered as those terms are mentioned separately in SS. 9 and 12 of 
the Bombay Pleaders Act, 19W (Bom. Act XVII of 1920), ‘‘appearance’’ 
and “acting” have been mentioned separately in Or. Ill r. I in Schedule 
I to the Civil Procedure Code, 1908 and a distinction has been drawn 
in Or. Ill r. 4 (5) between a pleader “engaged for the purpose of plea- 
ding only” and one who “has been duly appointed to act in Conrt” on 
behalf of a party. In Fazzle AlFs Case i the word ‘act’ as occurring 
in S. ^ of Act XX of 1865 has been interpreted to mean “the doing 
something as the agent of the principal party which shaE be recog- 


J, (1873) 19 W. B. Cr. 9, 



nized or taken notice of by the Court as the act of that principal; 
such for instance as filinw a document”. In Kali Kumar Roy y, 
KobinOhundar, ^ ‘‘to act for a client in Court” has been interpreted 
to mean “to take on his behalf in the Court or in the offices of 
the Court the necessary steps that must be taken in the course of 
the litigation in order that his case may bo properly laid before the 
Court”. Following these cases and in view of the definition of the 
word “pleader” contained in S. 2 (15) of the Civil Procedure Code, 
1908 it has been held in In re Filing Powers by an Advocate or 
Pleader^ that “an advocate “acts” when he files a memorandum of 
appeal or cross-objections or any other document in a case, other 
than a memorandum of appearance under r. 4 (5), and that in all 
such cases a power of attorney is necessary”. While interpreting the 
same rule (Or. Ill r. 4) the Punjab High Court has, in the case 
ot Amir Shah v. Abdul ^ distinguished between “to plead” 

and “to act” in the following words, namely:— “A pleader who appears 
on behalf of the pleader of a party can appear for the latter pleader 
only “to plead” on behalf of the party but he has no power ‘<to 
act” on his behalf without a document in writing executed in the 
manner prescribed in Or. HI r. 4. Referring a pending suit to arbi- 
tration is “to act” and hence the pleader who appears for another 
cannot do so in the absence of such a document in writing”. The 
meaning of the term “appearance” as oecui-ring in the said rule was 
interpreted by the Madras High Court in eases reported in SB 31, L. J. 
284, 307 and 61 31. L. J. 290 and as occurring in Or. IX r. 13 of the 
same Schedule to the Code by the Bombay High Court in the case 
of Manilal v, Virchand 5 to mean not a wear a physical presence of a 
party either personally or through a pleader but such presence with, 


2. (1878) 6 Cal. 585, 590. ■ 

- 3. A. I. K. 1926 Bang. 215, 216. 

4. A. I. E. 1932 Lah, 373. See also Mulla’s Notes on “Pleaders appointed 
to act and pleaders engaged to plead” at pp. 554-55 of the Eleventh edition 
(1941) of the Obefe of Civil Proeedt^re. 1908 and the Notes on the word 
Appearance in Iyer’s Law Lexicon at p. 76. . 
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the preparation necessary to represent his case to the court. In view 
of this it is clear that a party to a proceeding before a Board under 
this Act cannot authorize a pleader or other legal practitioner to 
appear on his behalf, himself remaining absent. It is however doubt- 
ful whether, he can, while himself remaining present before the Board 
or appearing through a recognised agent according to the provisions 
of proviso 2 to this section, in the sense of being ready at all 
material times to answer all the questions that the Board may think 
fit to put to him, take the assistance of a legal practitioner in filing 
an application under S. 17 or 23 and doing all other work in the 
office of the Board in connection therewith and in representing to 
the Board the legal aspect of his case. 

Proviso J . — A party who is in real need of legal assistance 
can more easily get it if he applies under this proviso for permission 
for taking it and submits to an examination by the Board as to his 
capacity or otherwise to represent his own case. If a law-point is in- 
volved in the proceeding even a literate party would not find 
difficulty in getting such permission because even such a party 
cannot be deemed to be competent to represent before the Board 
the legal aspect of his case in such a manner as would not leave 
room for an apprehension that injustice would be done to h i m if he 
is not allowed the assistance of a legal practitioner and therefore the 
Board cannot come to any other conclusions on examining the party 
than that he is not sufficiently competent to represent his case and that 
in the interest of justice it is necessary to allow him the assistance of a 
legal practitioner in whom he may have confidence. The proviso 
requires that the permission to be granted should be on the condition 
that the party shall bear his own costs of engaging a legal practitioner 
of any of the above classes. This restriction on the power of a Board 
to use its own discretion in the matter of allowing costs to a party does 
not seem to have any justification for it, 

Proviso — ^This proviso as it now is, is entirely new. It is 
inserted in order to enable a party to appear before a Board by an 
authorised agent. It imposes no condition on its operation and can 
therefore be availed of by any party whether he is or is not himself 


competent to be present before the Board personally. Parties in whose 
names businesses are conducted -by other persons, whether on the 
ground of age or incapacity or absence from the place of bus'ness, need 
not now feel embarassed even if they do not obtain permission to engage 
a legal practitioner to represent them, for they can, under this proviso, 
authorise their nominees to appear before the Boards on their tehaE 
The authority required to be given is of the same nature as a general 
power of attorney required to be executed for the purpose of appearance 
in a civil court under Or. Ill r. 1 in Schedule 1 to the Civil Procedure 
Code, 1908. But instead of a before a Sub-Eegistrar only this power of 
attorney can be signed by the party himself even before a Magistrate 
or a Village Munsifll If the party to the proceeding before the Board 
is a co-operative society, it should be signed either by its Chairman 
or Vice-Chairman. 

Ordinarily a power of attorney is required to be written on a 
stamped paper according to the provisions of Art. 48 in Schedule 1 to 
the Indian Stamp Act, 1899 but.an exception of this power of attorney 
executed under proviso 2 to S. 67 of this Act has been made and the 
whole of the stamp duty payable on it is remitted by the Eev. Dept. 
Notification No. 947 of 1945 dated 3rd December 1945 issued under 
S. 9 (a) of the said Act and published at p. 217 of the Bombay 
Government Gazette Pt. IV A dated 6th December 1945. 

There is nothing in S. 68 of the B, A. M. Act corresponding to 
these two provisoes. 

There is no provision in this Act corresponding to S. 69 of the 
D. A. i2. Act, according which a Subordinate Judge can direct the 
Government Pleader or any other fit and willing person to 
appear on behalf of an agriculturist, who is not able to engage a 
pleader, though he is opposed in a suit to a party appearing 
by a pleader or advocate, provided he consents to his engagement. 
That section is in force only in the four districts to which the 
Act was first extended. It makes no provision for remunerating the 
Government Pleader or other person so directed. The practice in 
snob cases in the Satara district, as known to the author, is for the 



Subordinate' Judge to call upon the opposing ■ creditor to . deposit an 
amount sufficient for the 'above purpose and to give credit to the 
creditor for the same in his account with the debtor ■ and treating 
it as part of his , claim include it in the decretal amount. 

Debt Relief Assistants^ — Before 'proceeding to’the next section it Is 
necessary to 'make a few remarks as to the legal position of the Debt 'Belief 
Assistants appointed by the late and the present Provincial Governments 
at some of the places where Debt Adjustment Boards had been establi- 
shed. Four of such D. R* Assistants had already been appointed before 
the Review Committee referred to at p.4 of the Introduction wns set up. 
The members of the Bar and some intelligent and forward members of 
the litigating public at some of the places had complained to the 
Committee that these D. A. E.'s were being made use of, by the Boards 
with which they were concerned, as standing Government Pleaders 
authorised to appear for the debtors of the Backward classes to the 
prejudice of their opponents who were under the disability resulting 
from the operation of S* 67. The Committee therefore inquired into 
the matter and having thought over the materials placed or brought to 
its notice came to the conclusion that although there could be no 
legal objection to such officers rendering such assistance to the debtors 
of the Backward classes as the members of the legal profession were 
entitled to render to their clients it w^as objectionable on the part of 
the Boards to call upon such officers to examine and cross-examine 
witnesses on behalf of and argue out the legal aspects of the cases of 
the debtors of the said classes and take those aspects into consideration 
while arriving at a decision, if they did not at the same time 
permit the opponents of such debtors to take such assistance. 
It was also clear to the Committee from a perusal of G. E. R. D. 
No, 3791/33 dated 13th December 1941 by which the appointments 
of such officers had been first decided to be made that it was not 
the intention of Government that the Boards should look upon the 
officers as standing Government Pleaders instructed to appear, act and 
plead for all the debtors of the said classes. It accordingly drew the 
attention of Government to the said complaints, recorded its considered 
view that they were justified to the extent above-mentioned and 


recommended ‘‘that the attention of the Boards should be specifically 
drawn to the particular wording of the said Gowernment Resolution 
and that they should be asked to discontinue the practice hitherto 
followed. This was in October 1943. 

After the Act was amended by Bom. Act VIII of 1945 and 
put into operation in the previously*selected and a considerably large 
number of other selected areas and D. A. Boards were established for 
them, the said Gowernment appointed 16 more D. E, A.’s and announced 
their appointments and postings by a Press-note published in the 
issue of the ‘Bombay Chronicle' dated the 27th September 1945, The 
initial relevant passage thereof read as follows : — 

“111 order to protect the interests of the Backward class debtors and 
ex-soldiers concerned in proceedings before Debt. Adjustment Boards, the 
Government of Bombay has sanctioned the appointment of 16 Debt Belief 
Assistants. These Assistants are to be appointed by the District Judges 
from practising Pleaders not connected with money-lending, 
ward Class and ex-soldiers debtors in the Districts of Panch Mahals, Surat, 
Thana, Basik, Sabara, East and West Khandesh and Batnagiri to prepare 
their applications for adjustment of debts and the statements to be furnished 
by them to the Debt Adjustment Boards and will also act as a Government 
agency to watch the interests of backward debtors before the 

These appointments were originally made for 6 months only but 
presumably they have been continued to .this day and some more 
have been made. 

There are thus D. E. A’s discharging the above functions in 
many areas. Obviously there is no statutory authority behind their 
appointments and the wording of the Press-note makes it clear that 
they are not intended to be treated as standing Government Pleaders 
entitled as of right to appear, plead and act for the Backward class 
and ex-soldier class debtors but intended to be looked up to by the 
Backward class and ex-soldier debtors as their legal expert friend who 
can be expected to assist them in drafting applications, filing up 
statements of and otherwise to act for them and also to watch the 
interests before the Boards of all the Backward class debtors generally 
but not to appear for and plead the cause of anybody. D. E. A’s^annot 
enter into any private arrangement with any such debtor and plead for 
him because during the period of their appointments they are, by the 
terms of the said Pre^note, forbWden to practice. 



There is no provision in this Act corresponding to S. 69 oi‘ tne 
D. A. R. according to which a Subordinate Judge, trying a suit 
or proceeding to which an agriculturist without sufHcient means to 
engage a professional lawyer is a party, is authorised to direct the 
Government Pleader or any other fit person to appear on behalf of 
such agriculturist with his consent. This section is in force only in 
the four districts of Poona, Satara, Sholapur and Ahmednagar and 
there the practice in such cases, so far as this author is aware, is to 
remunerate the pleader so directed, with fee at the prescribed rate, 
which the creditor in such a case is called upon to deposit and autho- 
rised to add to the decretal amount. 


67 A% {\) ]f any party to a proceeding hefore the Boa/rd 
or the Court, toho^ being engaged in one of the 


Appearanee on 
behalf of members 
of Defence iServices 
who cannot/ appear 
or appoint an agent 
on account of wax 
conditions. 


Defence Services, cannot on account of war 
conditions appear or appoint an agent, any 
person interested in such party may apply to 
the Collector for the grant of a certificate au- 


thorising Mm to act as the agent of that party 


for the purposes of that proceeding. 


(^) If, after malting such inquiries as he may consider 
necessary, the Collector is satisfied that the party to the proceed- 
ing, before the Board or the Court is engaged in me of the 
Defence Services and cannot m account of war conditions, 
appear or appoint an agent and the person applying for the 
certificate of authority is interested in such party and is other- 
wise suitable to act on his behalf, the Collector shall require 
that person to furnish a bond in such form as may he 
prescribed, and on his furnishing such bond the Collector shall 
issue a certificate authorising him to act as the agent of that 


* This section was added by S. 31 of Bom, Act Till of 1946, 
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party in the proceeding before the Board or the Court and 
the Board or the Courts as the case may be, shall allow such 
party to appear as the agent of that party. 

COMMENTARY 

Scope of the section This is an entirely new section added 
by S. 31 of the amending Act of 1945 in order to provide for the 
contingency in which a party to a proceeding before a Board or a 
Court under this Act may have been engaged in any of the three 
Defence Services and may not be able to appear personally before the 
Board or the Court or even to appoint an agent to appear on this behalf 
as provided for the benefit of all parties by proviso 2 to S. 67, “on 
account of war conditions,” i. e. to say, he may either be too far 
away from the place where the Board may have been established or 
from that where the Court may be situated or may not have 
the liberty to disclose the place where he may be serving or may be 
too actively engaged in his duties to mind his domestic officers. 

The provision is that if such is the case a parson interested in 
him may apply to the Collector for obtaining a certificate of authority 
to appear and guard his interest and if the Collector is satisfied of the 
hona fides of such application and of the suitability of the person 
making it he may issue such a certificate to him on taking from him 
a bond in the prescribed form and that on the production of such a 
certificate the Board or the Court concerned shall allow that person to 
act as the agent of the party. This is a third special concession made 
by the amending Act in favour of a person engaged in one of the 
Defence Services, the first two being those made by adding a proviso 
and an explanation to clause (a) of clause sub-section 6 of S. 2. 

Sub-section (1 ). — ^This is a permissive provision in very simple 
terms. The conditions which must be satisfied for enabling a person to 
mike an applicsition for a certificate to the Collector are 

, (1) There must be a proceeding pending before a Board ora 



(2) (a) One of the parties thereto must be a person engaged in 
one of the Defence Services, (b) be must bs unable to 
appear before the Board or the Court personally or to 
appoint an agent to appear for him as permitted by proviso 
2 to S. 67 and (c) that inability must be due to war 
conditions; 

(3) The person applying for the certificate must be interested 
in such party. 

Subsection (^. —This sub-section prescribes the procedure to 
be followed by the Collector on receipt of such an application as is 
referred to in sub-section (1) and directs the Board or the Court to 
recognize that certificate in the proceeding before it to which it 
relates. 

The procedure consists of making such inquiries concerning the 
facts referred to in the three main conditions mentioned above as ha 
thinks proper. Even if ha finds that those conditions are fulfilled, he has 
further to satisfy himself that the applicant is otherwise a suitable person 
to represent that party in the proceeding, that is to say, that he has further 
to satisfy himself that he has no interest adversetothat of the party, that 
he is competent to represent the party, that he has no ulterior motive in 
thus coming forward to interfere in the afi^rs of the party. If 
he is so satisfied then he has to call upon the applicant to pass a 
bond in such form as may have been prescribed by a rule made in 
this behalf under the newly-added clause (mm) of sub-section (2, ) of 
S. 83 and then issue the required certificate. No particular form seems 
to be in contemplation for it but it must nevertheless contain all 
the particulars necessary to enable the Board of the Court concerned 
to be satisfied that it relates to a particular proceeding pending before 
it and that the holder is authorised to act as the agent of a particular 
party thereto. When so satisfied the Board or the Court concerned 
must allow the holder thereof to act as the agent of that party in 
that proceeding. 

Here ends the most important and the loi^est chapter of this 
Act. 


CHAPTER IV 


INSOLYENCY PEOCEEDINGS. 

68*. ( 1 ) If at any stage of the proceeding under 
Chapter IIP.. Tor any reason the Board 
1 finds that the debts due from the debtor 

elar® iebtot insol- 

Seumstanoea?^'^^^'^ caunot be liquidated by annual instal- 
ments not exceeding twehe in number, 
the Board shall make an order adjudicating the debtor 
to be an insolvent. 

(2) If the Court to which an award is transmitted 
for execution finds that the two consecutive or any three 
instalments cannot be recovered by the sale of the movable 
property of the debtor, the Court may pass an order adju- 
dicating the debtor to be an insolvent. 

(3) After the debtor has been adjudicated an insol- 
vent either by the Board or the Court, the Board or the 
Court, as the case may be, shall direct that one half of 
the property of the debtor liabie to attachment and sale 
under section 60 of the Code of Civil ^ 

Procedure^ 1908^ shall be immediately sold 

free of all incumbrances in liquidation of all the debts 
outstanding against such debtor t 

Provided that if after one-half of the assets of the 
debtor are sold the property remaining with the debtor 
exceeds 6 acres of irrigated land or 18 acres of dry -land 
or any land assessed at Rs« 80, whichever is greater, then 
the excess property over and above the aforesaid land 
shall also be sold free of all incumbrances. 



Provided furthet' that the Board or the Court, as ihe 
ease may he, shall not order the sale of any 
land to which section 73 A of the Bombay Bsm. v of is79. 
Land Revenue Code, 1879, applies, without 
the previovs sanction of ihe Collector. 

COMMENTARY 

Heading of this Chapter ‘.—TMs chapter consisting of only 5; 
sections relates to a further step in the special and bold remedy 
provided by this Act for putting an end as early as possible to 
agricultural indebtedness which has been the cause of much anxiety 
to Government for a long time past. The Royal Commission on 
Ag riculture presided over by Lord Linlithgow devoted in ,, its Report 
published in 1928 a special chapter to an investigation of the causes 
of that wide-spread social malady and to suggestions as to the 
possible remedies for eradicating it as far as possible. One of the 
remedies suggested by it was the passing of a simple piece of insolvency 
legislation adapted to the special conditions of the rural life of the 
country. The same subject was for consideration before the Central 
Banking Inquiry Committee also along with several others. That 
Committee appointed a Provincial Banking Inquiry Committee for 
each province of India in order that the local conditions of each 
province may be thoroughly brought to light and the special remedies 
suitable to each province may be adopted. The Committee appointed for 
the Province of Bombay had accordingly the question for consideration 
before it and it recommended the adoption of the suggestion of the 
Royal Commission on Agriculture to pass a simple law of rural 


■^The following words and figures, namely s— 

the Board is satisfied that thQ paying capacity "of the debtor is inade- 
quate to pay the total amount of Ms debts as scaled down tinder section 52 
or if^ wMcii existed between the words ^‘Chapter IIP' and “for any reason*’ 
in sub-section (1) were deleted and the word twelve therein was substituted 
for the word twenty-fim by S. 32 {i) of Bom, Act YIII of 1945 the second 
proviso to sub-section (8) was added by S* 32 {ii) of the said Act 



iusolveacy in addition to seveial other remedies for the eradication 
of agricultural indebtednessi. For some 8 years the suggestion re- 
mained unattended to. When the popular Congress Government 
came into power 1939 it took courage in both hands and drafted Bill 
No. XIII of 1939 in order to relieve the agriculturists of their chronic 
indebtedness. This chapter on Rurd Imolvency formed part of it 
as originaUy drafted. , 

Previous law on this sulject:~It seems that there is a chapter 
in the Dekkhan Agriculturist Relief Act, lS79,he&ded Of Insolvency 
which bears the same number therein as this chapter bears in this. 
None of the sections in that chapter was however ever made appli- 
cable to any other district of this Province than those four, namely 
Poona, Satara, Sholapur and Ahmednagar, for the benefit of the 
agriculturists residing wherein only that Act had been originally pass- 
ed. Even in those districts the provisions of that chapter have re- 
mained a deadletter because in practice those provisions were not 
found to be conducive to any appreciable benefit to the agriculturists 
and because they depended for their operation on the willingness of 
those persons themselves. The provisions of this chapter were there- 
fore so modelled as not to depend for their operation on the willing- 
ness or unwillingness of the agricultural debtors but upon certain 
circumstances that may be brought to light during the course of the 
proceedings upto the stage .of the making of an award or of those 
subsequent to it upto the time of the total liquidation of the debts 
of a debtor ordered to be paid in certain instalments. There are 
also some other salutary provisions in this chapter which will be 
explained at their proper places. It can therefore be confidently 
hoped that the operation of the provisions of this chapter will be 
productive of the beneficial results expected of them in the areas 
to which they may be extended and in which they may be put into 
force. 

Scope of this section and the marginal note thereto This 

section not only lays down the circumstances which the Board or the 


1. Beport el the B. P, B. I. Conapittee. Para 244 at pp, 187.88. 



Court is directed to consider sufficient for declaring a debtor, in a 
OTOceedintr before it, insolvent, as the marginal note seems .to mdicate 
but also provides for the further procedure which they must follow 
after making such a declaration and sets by two provisoes limits on 
the property of the debtor which can be ordered to be sold for the 

distribution of his assets amongst his creditors. 


Sub-section (2 ). -This is the sub-section which directs the 
Board conducting any of the proceedings under Chapter III, to make 
an order adjudicating the debtor therein an insolvent, if the condition 
mentioned therein is fulfilled. The condition is that the debts found due 
by the latter must not be capable of being liquidated by payment m 
twelve annual instalments. If it is fulfilled, the Board has no discretion 
to use but is bound to declare the debtor an insolvent. 


It appears that in order that the Board may be ^ able to form a 
conclusion one way or the other on that point it must take into 
consideration the total debts payable by the debtor including those 
mentioned in S. 3, on the one hand and his net annual income as 
determinable under the second proviso to clause Qi) of sub-section (2) 
of S. 54 read together with its explanation. 


Change in the law:— It must be noted that sub-section (1) 
has been amended in two matters, namdy (1) that the Board was 
directed to take into consideration the paying capacity oi the debtor for 
determining whether it was adequate or inadequate for the payment 
of the debts of the debtor, which is not now necessary and (2) that the 
maximum number of annual instalments in which the total debts 
should be payable out of the net annual income of the debtor has been 
reduced from twenty-five to twelve. The second change is in conformity 
with that made in S. 54 (2) {h). 


has been explained in the commentary on 
S 63 that the Board would become /ttnoitts oj^cio after transmitting an 
award t5 the Court for registration and that thereafter the Court would 
become seized of the matter. This sub-section can come into operation 
only when that takes place. Now, it proyidesthatif the Court to which an 
award is transmitted for execution finds that either any two consecutive 


or any three instalcnents cannot be recovered by the sale of the movable 
property of the debtor, it may pass an order adjudicating the debtor 
to be an insolvent. Such a description of a Court was proper prior 
to the amendment of S. 63 of the Act by S. 27 of Bom. Act VIII 
of 1945. Since the amendment however it seems to be improper 
because the amended section 63 has left no power to the Court to 
execute an award. What it is directed to do on receiving an award 
from a Board is to register it and then to transfer it for execution 
to the Collector. It is therefore doubtful whether, in view of that, the 
Court to which an award would be sent only for registration and an 
order of transfer for execution to the Collector can exercise the power 
mentioned in the sub-section. There is one thing in favour of such a 
view and that is that the amendment in S. 63 directs the Collector to 
proceed under SS. 69 to 72 of and Schedule III to the Civil Procedure 
Code, 1908 after the transfer of the award has been made it him. Accor- 
ding to them the Collector has to return the decree transferred to him 
for execution to the Court from which it had been received and also to 
carry out any intermediate orders regarding stay of execution etc,, that 
the Court may deem fit to pass and communicate to him and so, the 
Court can while transferring an award in any particular case, direct the 
Collector to try to recover the amount of any two consecutive or any 


three instalments that may be due from the movable property only of 
the debtor and if it is reported to the Court that it cannot be done it can 
declare the debtor to be an insolvent. It can make such a declaration 
even without asking the Collector to put the property to sale if the 
amount at which the movable property of the debtor may have been 
valued by the Board is so obviously small that no other conclusion 
except that which is required for the purpose of a declaration of the 
above nature can be arrived at. 

Sv/h-section ( 3 ) :-“The next step after making an adjudication 
order to be taken by the Board or the Court, as the case may be, 
is to direct that one half of the property of the debtor, both „ movable 
■ and immovable, which is Imble to attachment and sale under S, 60 
of the Civil Procedure Code, 1908 shall be sold free of all incum- 
brances for the,8ati8factioE of ^ the debts outstanding against him. 



What property of a judgment-debtor is exempted from a,ttach- 
ment and sale if he happens to be an agriculturist has been ex- 
plained in the Commentary on S. 50 (i) under the heading Scope of 
t/ie sectioTi.i The rest of his property of both kinds must be deemed 
attachable and saleable in execution of a decree against him under 
S. 60 of the Code. Under this sub-section the Board or the' Court 
has to direct the sale, free of all incumbrances, of one-half of it only 
and the balance of the sale-proceeds thereof left after deducting the 
costs of sale would be available for distribution amongst all the credi- 
tors of the debtor including Government and the others mentioned 
in S. 3 of this Act, due regard being had to the order of priority laid 
down in the provisoes to S. 54 (ff) (g) as provided in S. 70 infra. 

Proviso 1 : — This sub-section has two provisoes the first of which 
relates to the quantum of the property liable to be sold. It provides 
that if after one-half of the property of the debtor is sold, the debtor 
is found to remain in possession of more than 6 acres of irrigated land 
or more than 18 acres of dry land i. e. land depending for the crops 
to grow on rain water only, or more than any kind of land assessed 
at Es. 30, whichever is the greater of the three quantities, then his 
property of all kinds in excess of that quantity, i. e, to say, aU ki n ds 
of land in excess of the above quantity, all houses, if any, other than 
that which may be exempt from attachment and sale, all his "mov- 
able property and all his outstandings if any, are to further directed 
to be sold, free of all incumbrances. 

This proviso seems to have been based on S. 2 (ft) (i) of the 
Bomhay Small Holders’ Relief Act, 7555, which had been passed for 
granting temporary relief till the passing of a measure of a more 
permanent nature and whose operation is being extended from year 
to year, the last extension for one year ending on 31st March 1947 
having been made in 1946 owmg to the present Provincial 
Government having till then decided to put into operation the 
substantial portion of the present Act only in specific areas selected 
at intervals and amended S. 84 thereof suitably by S. 4 of Bomhay 
Act VI of im. 

4r. See p. mpm^ , ! 
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proviso 3 This proviso was added for the first time by S. 82 
(■ii) of Bom. Act. VIII of 1945. It puts a limitation on the power to 
make an order for the sale of the debtor’s property which can be 
made by the Board or the Court. The limitation is that if the pro- 
perty of the debtor which is proposed to be ordered to be sold under 
sub-section (8) comprises or consists of any land to which S, 73 A 
of the Bomhwy Land Revenue Code, 7579 applies, the Board or the 
Court not order the sale thereof without obtaining the previous 
permission of the Collector of the district in which the Board may be 
situated. 

To which kind of lands the said section of the Bombay Land 
Revenue Code is applicable, will be clear on a reference to the 
Commentary on S. 66 to which a similar additional proviso was added 
by S, 29 (ii) of the Act of 1945. 

69*. The order of adjudication made under section 
68, whether by the Board or the Court 
Procedure in in- shall be deemed to be an order made by 

solvency proceed- 

ings. a competent court in the exercise of its 

V of 1920. powers under section 27 of the Provincial 
Imohency Act, 19$0^ and thereupon the provisions of the 
Provincial Insolvency Act, as modified v of 1920, 
by the provisions of this Chapter shall, so 
far as may be, apply as if the debtor was an insolvent 
in respect of whom an order of adjudication was made 
under section 27 of that Act. 

COMMENTARY 

The meaning of the word ‘‘Oourf in this section : — The 
anomaly which the original wording of this section had created has 
now ceased to exist and it is clear that the opinion expresseddn the 


•The words “in appeal” which existed after the words “or the Court” 
ta th 8«i»ien wert deleted hy S. 38 of ajm. Aat VIII of 1946, 



first edition of this work, namely that ‘‘the Court” meant here is 
the Court to which the award is transmitted for registration under 
S. 62 is correct. According to the definition of the word “Court^ 
given in S. 2 (4), “the Court' here means “the civil court of com* 
petant jurisdiction,” because S. 62 is not one of the sections, mentioned 
or referred to in clauses (a) and ( aa ) thereof Such a court is 
more other than the District Court to which an appeal lies &om the 
award made by a Board under S. 9 of this Act. [Sec cl» (a) of S. 2 (4)], 

Scope of this section v—fUth-ovLoh. this section has not been 
sub-divided the sentence constituting it consists of two parts, namely 
(1) which gives to the order of adjudication made by the Board up 
to the stage of making an award or by the Court after .the award is 
transmitted to it for registration the same legal effect as an order 
passed by a competent court under S. 27 of the Provincial Insol- 
vency Act, 19W, and (2) which makes the provisions of the said 
Act, subject to those of this chapter of this Act, applicable to the 
case of an agricultural debtor declared an insolvent under S. 68 of 
this Act, so far as the same may be applicable in view of the cir- 
cumstances of each case. 

By virtue of the provision in the second part the Board or the 
Court would be bound to specify in the order of adjudication the period 
within which the debtor should apply for his discharge and would 
have the power to extend the period if sufficient cause is shown for 
doing so, as provided in S. 27 of the Insolvency Act. 

While applying the other provisions^-of that Act to the case of 
a debtor declared to be an insolvent under S. 68 of this Act, it must 
be borne in mind that the adjudication in this case is made suo inoto 
by the Board or the Court if certain conditions are found to have 
been fulfilled and not on an application made therefor either by a 
debtor or by a creditor and that the stages at which the Board or 
Courts could make such an order are according to the provMona of 
S* 68 (7) and (f) such that the materials for a distribution of the 
assets of the debtor between his creditors must be at hand before the 
Board or the Court. Practically therefore as soon as the property 


orderea to be sold imder S. 68 { S) read with the two provisoes is sold 
•by the Collector and he has iatimated what the sale-proceeds thereof 
are the Board or the Court has to proceed to distribute the debtor's 
a®ats as provided in S. 70 to which we now pass on. 

70. The proceeds realised by the sale of the pro- 
perty of the insolvent under section 68 
DiatriMtion of gi^all be distributed in the order of priority 
aoiwnt.'* specified in the provisoes to clause (g) of 

sub-section (2) of section 54. 

COMMENTARY 

Scope of the section This is one of the sections in this chapter 
mo(Rfying the provisions of the Provincial Insolvency Act, 19^0 
so &r as the order in which the assets of the debtor declared an in- 
solvent under S. 68 of this Act are to be distributed amongst his 
creditors jrinl nding those mentioned in S. 3 thereof, is concerned. The 
modification is that the same priority is to be observed in this case 
as is laid down in the two provisoes to S. 54 (3) ( g ). They have 
been sufficiently explained in the Commentary on that section.^ For 
comparison and contrast, if necessary see SS. 61 to 67 A on BUtrihu. 
tion of Property in Part III of the Provincial Insolvency Act, 1930. 

. 71. No application or proceeding in regard to the 

Bar to awiica- insolvency of the debtor shall lie in or shall 

t/ion m insolv'Qixcy *i.T. t,. ai /“i 

in other Courts. bo dealt With by any other Court. 

COMMENTARY 

Scope of the section z — ^This section prohibits the entertainment 
by any other court in the Province of an application for adjudi- 
cating an insolvent the same debtor as may have been adjudicated 
an insolvent either by a Board or a Court under the provisions of 
•S,68<7) orS.68(S). It also goes' further and prohibits any other 

243'. SKfriJs..-;. . . 



court in the Province from dealing with an application for the same 
purpose which may have been already filed before such adjudication. 
By virtue of the latter prohibition any court in which such an appli- 
cation is pending would cease to have jurisdiction to proceed fur- 
ther with it from the date of an order under S. 68 {1 ) or ) of this 
Act. The consequence thereof would be that such a court would 
have to dismiss such an application. It cannot be deemed to fall 
under S. 87 of this Act because it would neither be a “suit” nor 
an “application for execution” nor a “proceeding ” to which only the 
said section is applicable. 

In case of any doubt as to this effect on the jurisdiction of the 
courts invested with jurisdiction under the Provincial Insolvency 
Act, 1920, see the rules of interpretation given under the heading 
Restraint on jurisdiction in the Commentary on S. 12, and under 
the heading Special tribunals and the civil comts and Special Re- 
medy provided in this Act in the Commentary on S. VIA 

The provisions of the Provincial Insolvency Act, 1920, directly 
or indirectly affected by this section are those contained in SS. 3 to 
5 constituting Part I of that Act, SS. 6 to 14 constituting Part II 
thereof, SS. 45 to 68 constituting Part III thereof and S. 74 constituting 
Part V thereof. 

72. No appeal shall lie from any order passed under 
, , • this Chapter except on the ground that the 

Appeals barred. ^ ^ 

insolvent has failed to disclose all the mate- 
rial facts relating to his assets and liabilities. 

COMMENTARY 

Scope of the section The provisions of the Provincial In- 
solvency Act, 1920 having been made applicable to an insolvency pro- 
caediiTg under this chapter, so far as they may be applicable, those 
of S. 75 constituting Part VI of that Act which provides for appeals 


1, See pp. lOlj 112-14: and lH-15 su]^Ta respectively. 



from several orders made in the course of insolvency proceedings 
would be held applicable to them. The Legislature while enacting 

the provisions of this chapter did not however intend that the orders 
which a Board or a Court would pass under this chapter should be 
appealable to such a large extent, for in that case the proceedings 
would be lengthened and the object in providing this simple remedy 
would be defeated. It has accordingly distinctly provided in this 
section that except on one ground no appeal shall he from an order 
passed under this chapter and that ground is that the insolvent must 
have failed to disclose all the material facts relating to his assets 
and liabilities. 


CHAPTER V 

MISCELLANEOUS 


73. Except as otherwise provided by this Act and 
notwithstanding anything contained in 

Bar of civil suits ajjy other law no civil court shall entertain 

or proceedings, 

or proceed with any suit or proceeding in 

respect of— 

(i) any matter pending before the Board or the 
Court under this Act, or 

{ii) the validity of any procedure or the legality of 
any award, order or decision of the Board or of 
the Court, or 

(iii) the recovery of any debt made payable under 
the award. 

COMMENTARY 

Heading of this chapter : — This, the fifth, is the last chapter of 
this Act. Originally it contained 14; sections numbered 73 to 86. To 
them has now been added one more, namely 73A which is inserted 
between 73 and 74. The heading given to this chapter comprising those 
15 sections is Miscellaneous, It is a non-technical word derived, accord- 
ing to Wehster^s Dictionary, from the Latin word miscellanenis 
meaning ‘mixed’ or from miscellus also meaning ‘mixed’ or from 
miscere (very akin to the Sanskrit mis’ra), which also means either (1) 
mixed, mingled, consisting of several diverse things, i. e. promiscuous 
or heterogeneous, as a miscellaneous collection, ‘a miscellaneous rabble' 
(Milton), or (2) having various qualities or dealing with or interested 
in diverse topi® or subjects, as a miscellaneous writer.” It will appear 
even on a superficial observation of the marginal notes to the sections in 
this chapter that the above heading has been given in order to convey 
the idea that the provisions contained in this chapter from the one end 


to the other relate to, not any specific topic IDse those of the proceeding 
three bnt to diverse topics unconnected logically with one another, 
such as limitation, granting of a certificate to a creditor, prohibition of 

the alienation of his standing crops by a debtor etc. 

Sconeo/iMs secticm:— This section has been inserted with two 

objects in view, namely :-(!) in order to prevent persons from starting 
suitsor proceedings in the ordinary civil courts with respect to (^) 
any matter already before the Board or the Court under this Act, or 
(ii) the validity of any procedure followed by either of them in any 
proceeding or the legality of an award, order or decision made by any 
of them or {Hi) the recovery of any debt made payable under an 
award made under this Act, and (2) in order to prohibit the^ ordinary 
civil court from proceeding with any such suit or proceeding if pending 
at the date of commencement of the operation of this Act within their 
jurisdiction. The prohibition in both the cases is absolute because it is 
to operate ‘‘notwithstanding anything contained in any other law. 

To this however there is an exception implied by the words “Except as 

otherwise provided by this Act.” Thus though the provisions of any 

other law to the contrary cannot be deemed to prevent the bar 
contained in this section from operating, those contained in any other 
section of this Act itself can. The contrary provisions contemplated 
here are those of SS. 9 to 15. 

A provision of this nature is absolutely necessary in a special piece 
of remedial legislation such as this as otherwise the works of the special 
tribunals set up under them , would be frequently hampered by the 
intervention of suits and proceedings in civil courts and thus the 
object of the Legislature to grant speedy relief would be defeated. 
It should be borne in mind - while interpreting this section and 
applying it to the facts of . any particular case that may arise that it 
restricts the ordinary civil right of an aggrieved party to approach a 
civil court for the redress of his grievance if the law provides a remedy 
for it by way of a suit or a miscellaneous proceeding. It must, therefore, 
according to the well-established canons of construction be construed 
strictly and in favour of the subject,! 

Dae® v, At§»or (A, I. B, 1044 iSaf. 837, 342). ■ . . . - 


The exprossioa “suit or proceeding” occurring in this section was 
interpreted by the Bombay High Court in three cases with a view 
to determine whether it meant a “suit or proceeding” pending in a 
civil court to which S. 37 of this Act as it originally stood applied 
and it, was held that it did not and that therefore a civil court was 
not debarred by this section ftoin proceeding with a suit or proceed- 
ing before it with a view to determine whether it was or was not 
liable to be transferred to a competent Board under S. 37 as it then 
stood.^ 

That section has now been so amended as to deprive the civil 
courts of their power under the section to determine the two 
preliminary points mentioned therein. However even under S. 37 ,(1) 
as it now is, a civil or revenue court has power to determine whether 
a suit or proceeding before it relates to the recovery of a debt from 
a person and whether it involves the determination of the questions 
whether that person is a debtor under this Act and whether his 
total liabilities on the relevant date did or did not exceed Es. 15,000. 
The said rulings are therefore still good law to that extent. 

See also the note on the same expression under the heading 
Gonstruction of words not specifiocdly defined and not covered by 
sub-section {16 ) and the sub-headiug Non-teohnical thereunder in the 
Commentary on S. 2 at pp. 57-59 supra. 

73A. Tlu provisions of Order XXXII in the First 
Schedule to the Code of Civil 
Provision as to Procedure, 1908 shall apply ^ 

minors etc. ^ 

to the proceedings under this Act as if such 
proceedings were proceedings in a suit in a Civil Court, 

COMMENTARY 

This section was added by S. 34 of Bom. Act VIII of 1945. It 
extends the provisions of Or. XXXII in Schedule I to the' Code of Civil 

2 . Dadiha v. Thalcuji Eamji (44: Bom. L, E. 865) 5 re Beference under 
Or, iS r. 1 4n Sch I to the C, P, Gode^ 19QB (45 Bom, L, E, 445) 5 Bamhhod 
V, Musa Jibhai (46 Bom, L. E. 715), 

38 


Prooeiitwe, 25(95 to all the proceedings under this Act as if theywere 
proceedings in a suit in a civil court. The note on this clause in the 
Ifotes on Glaum says -“This clause is intended to safeguard the 
lights of minors and of persons adjudged to be of imsound mind, and 
of persons -who, though not so adjudged, are found on inquiry by 
reason of unsoundness of mind or mental infirmity to be incapable of 
protecting their interests.” A next friend of an applicant or the guardian 
ad-litem of an opponent should now be appointed by the Board or the 
Court in all the proceedings before it on following the procedure laid 
down in the said order in Schedule I to the Code, if the applicant or 
opponent is either a minor, or a person of imsound mind so adjudged 
by a competent court or a person who, though not so adjudged, 
is found by the Board or the Court on making an inquiry to be 
suffering from such a disability as would render him or her incapable 
of protecting his or her own interest. As all the provisions of the said 
order have, without exception, been made applicable to such proceedings 
as if they were proceedings in a civil suit in a civil court, the procedure 
laid down should be strictly followed, for otherwise the consequences 
of not doing so, would automatically follow. 

74. Save as expressly provided in this Act the 
provisions of Indian Limi- 
Appiicatiim of tation Act. 1908 shdiW Bpaplv ix of iscs. 

to all claims in respect of debts in the 
proceedings under this Act as if such proceedings were 
proceedings in a suit in a Civil Court. 

COMMENTARY 

Scope of this section t— This section extends the provisions of 
the Indian Limitation Act, 1908 to all the claims that may he 
brought forward in connection with the debts which may be the 
subject-matter of proceedings under this Act, which for this purpose 
are to be treated as civil court proceediugs although tribunals of a 
special nature are set up for conductmg them but it should be noted 
that this extenaon k to be understood to have been made <‘Save as 
©xprsMly provided in thfa Aist." 



Effect of this extension The effect of this estensioa of the 
provisions of the Indian Limitation Act, 1908, to every claim in res- 
pect of a debt in a proceeding under this Act, is that the Board will 
have to examine each claim with a view to see whether it is or is 
not in time according to the particular article in the first Schedule 
to the said Act applicable to it, computed with due regard to the 
provisions contained in Part III ( SS. 32 to 25) of that Act and 
that the claimant would have to be given the benefit of such of the 
provisions contained in Part II thereof ( SS. S to 11 ) as may he 
applicable to his claim. 

75. In computing the period of limitation for insti- 
tution of any suit or proceeding in respect 
Period of pro- of any debt due from any person who is 

Bo*ard or Court* to ^ debtor by the Board or in 

be excluded, an appeal by the Court, the period during 

which the proceeding were pending before 
the Board or Court or the Collector in respect of such debt 
shall be excluded. 

COMMENTARY 

Scope of the section The provision in this section is intended 
for the benefit of any creditor who is required to institute a suit or 
a proceeding in an ordinary civil court after it has been finally 
decided that his debtor is not a debtor under or is not otherwise 
entitled to the benefit of this Act. It has reference to the provisions of 
S. 14 of the Limitation Act, which permits the exclusion of any period 
spent in prosecuting with due diligence another civil proceeding, 
whether in a court of first instance or in a court of appeal, against 
the same defendant or party, which from defect of jurisdiction or 
other cause of a like nature, the court was imable to entertain. It 
clears •up a doubt as to whether those provisions would or would 
not be applicable when a creditor was required to allow the fixed 
period to pass away by his being engaged in resisting the contention 
of his debtor that he was a debtor under this Act either (1 ) before 


a competent Board in the course of an application under S. 17 (1) 
made hy the debtor or (2) before the Court to which an appeal 
lay against an adverse decision of the Board under S. 9 in the 
course of an appeal under that section or (3^ before the Collector 
in the course of any proceeding under this Act, by providing in 
express terms that the period so spent shall be excluded while 
computing the period of limitation for the suit or proceeding that 
the creditor may .institute subsequently in an ordinary civil court. 

76. (1) If any creditor claims that for advancing 
the amount of any debt of a debtor he had 
borrowed the whole or part of the amount 
Certiac^ejio the of suoh debt from another person, the 
rowed sums from Board shall grant a certificate in the form 

another for lend- , , t n i 'n 

ing them to deb- prescribed to such creditor, such certifi- 
cate shall specify the name of snoh credi- 
tor, the amount claimed as due by him 
from the debtor, the amount awarded and the rate of 
interest allowed thereon by the Board and the name of 
the person from whom the amount of such debt was claim- 
ed to have been borrowed. 

(2) A certificate granted under this section may be 
produced in any proceeding and the Court before which 
such proceeding is pending may take it into consideration 
in awarding the claim for interest and instalments, if any, 
between such creditor and such person. 

COMMENTAEY 



Scope of thin section The provisions of this section require 
the Board to grant a certificate in a prescribed form to a creditor 
•whose debt it may have adjusted and ordered to be paid in parSicular 
instalments according to the provisions of Chapter III of this Act 
and 'whe may have alleged that he had advanced the principal of 
on 'bbrtowhig the imotmt thereof from another person at 


a particular rate of interest and agreed to repay it at a particular 
time or in a particular manner, and authorise the court, before which 
such a certificate may be produced, to take it into consideration 
while passing a decree against the creditor holding it, so far as it 
relates to interest- and instalments. Each of these two provisions is 
embodied in a separate sub-section of this section. 

Sub-section 1 This sub-section contains the provision which 
directs the Board to grant the certificate in a prescribed form to the 
creditor who claims that he had advanced money to the debtor on 
borrowing it or a part of it from another person and also specifies 
the particulars which must be mentioned therein. 

Sub-section (S) ; — This sub section lays down what use can be 
male of the certificate granted under the preceding sub-section. 
According to it is not compulsory for the civil court before which 
the certificate is produced to take it into consideration but equity 
demands that it should. It should be noted however that even after 
it takes the certificate into consideration, the only concessions that 
it can give to the holder thereof is by way of reduction of the rate 
of interest and a facility to repay the amount found payable in easier 
instalments than in ordinary cases. 

77^. (1) No debtor who is & party to any proceedings or 
award under this Act and who is indebted 
Debtor not to fco a resouroe society or any person autho- 
ing crops, etc. rised to advance loans under section 78 shall 
alienate or encumber the standing crops or 
the produce of his land without the previous permission of 
the society or the person, as the case may be. Any such 
alienation made without such permission shall be void. 

(2) Any debtor who alienates or incumbers the stand- 
ing drop or the produce of his land in contravention of 

*Tiie words fatty to any prooeediny or awm^d were subsiitiited in this 
section for the original words party to an award in sub-section (i) of this 
section hj S. 35 of Bom. Act YIII of 1945, 



sub-seotioa or a person who kaowiiigly permits such 
alienation or encumbrance to be created in his favour, 
shall, on conviction, be punishable with imprisonment 

which may extend to six months or with fine which may 

extend to Bs. 500, 

COMMENTARY 

Scope of the section :-This section prohibits and declares to 
be void any alienation made of or any encumbrance created on the 
standing crops or the produce of his land by a debtor who is a 
party to a proceeding or an award under this Act in case he happens 
to be indebted to a resource society or to a parson authorised to 
advance loans under the nest section, unless the same has been done 
with the permission of the society or the person concerned and further 
baclis up that prohibitive provision by a penal clause making it an 
offence both to make such an alienation or create such an encum- 
brance and to permit such an alienation to be made or such encum- 
brance to be created in one’s favour. The first sub-section of this section 
is devoted to the prohibition and declaration, and the second to the 
sanction above-mentioned. 

SuUeation {1) It should be noted that there is a prohibition 
in this sub-section as to making an alienation of or creating an 
encumbrance on standing crops or the produce of the land after 
the crops are harvested, only if the debtor happens to have amongst 
his creditors a resource society or a person who has advanced a loan 
under a permission granted in exercise of the power conferred by 
S 78. It is not therefore an absolute prohibition operating against 
all the debtors who are parties to any proceeding or against whom 
awards may be made under this Act or in the interest of all the classes 
of creditors to whom the such debtors may be indebted. Moreover it 
is not absolute in this sense also that there is no prohibition under 
all circumstances whatever but one against doing the acts withouli the 
permission of the creditors named. However if the limited conditions 
laid down therein axe fulfilled in any particular case, then the 
thereto cinnot eseap ftoin the consequence laid down, 


namely that the alienation, or eneumbrance so made shall. be void and 
of no eSect even though it may be in favour a horn fide transferee for 
value without notice. 

Suh-seotion (2 ) i — This sub-section further ensures the obser- 
vance of the above conditions by laying down a sanction which pre- 
scribes a maximum punishment of imprisonment for six months or 
of a fine upto Rs« 500^ for the transferor in all cases of transgression, and 
for the transferee also if he had knowledge of the breach of law and 
had still permitted its being committed for his benefit. 

In case of any doubt as to the interpretation of this penal 
clause see the rules for the interpretation of such enactments given 
in the Commentary on S. 8J- 

Who can try the above hind of offenders This sub-section 
is silent as to who would be competent to try the oSanders under it 
and pass the adequate sentence in case of conviction. In the absence 
of any specific tribunal being invested with power to do soo the 
ordinary magisterial courts having jurisdiction in the area in which 
the alienation may have been made or the incumbrance may have 
been created in contravention of sub-section {!) of this section would 
be competent to take cognizance of the offence as an ^Voffence 
against other laws'^ within the meaning of Schedule 11 to the 
OriminoA Procedure Gode, 1898 hj vivt,m of S. 4 (o) thereof defin- 
ing an ‘‘ofienoe”, as held in the case of Kandasami Pillai v 
Emperor,- which was a case under the Defence of India Act in force 
during the first World-War (A;D. 1914-18). 

78*. (1) The Provincial Government may by noti- 
fication in the Offioi'il Gazette authorise in 

Power of Pro- any jocal area any verson to advance 

vmciai Government ^ ^ x 

to authorise any Joans to debtors who are parties to any 
loans to debtors, proceeding under this Act or in respect of 

• whose debts an adjustment has been made 

under this Act. 


1. See pp. 84-88 supra. 

2. I. L. K. 42 Mad. 69, 74. 



(2) Suoli authority shall be granted on such conditions 
as may be prescribed. 

COMMENTARY 

Scops o/i'ie seoiioji :— This section has been inserted in order 
to enable the debtors ■whose debts are under investigation or have 
been adjusted under Chapter III of this Act to continue their agricultural 
work from year to year evan.on borrowing money for particular seasons. 
In order he '(Vevar that such farther borrowings may not reader the 
position of the debtors irretrievable the section itself lays down certain 
restrictions and further empowers the Provincial Government to lay 
down the conditions on which certain parsons alone may be allowed to 
supply the needs of such debtors. For those purposes the section has 
been sub-divided into two sub sections, the first .of which makes the 
former kind of provision and the second the latter. 

Sub-section (1 ) This sub-section provides that for the above 
purpose the Provincial Government may select any person for grant- 
ing the authority to advance loans to such debtors residing within 
a specified area by publishing a notification for that purpose in the 
Official Gazette for this Province i.e. the Bombay Government Gazette. 

The word “person” has been defined in S. 2 (8A) as including 
an undivided Hindu family. For the rules applicable' to such inclu- 
sive definitions see the Commentary under that headbg forming 
part of that on Explanation I to S. 2 (6 )i. 

Subsection (2 ) The said Government is further empowered 
by this sub-section to impose such conditions on the authority which 
it may grant under sub-section (1) as it may deem fit to prescribe 
by Rules. For the Rules made on this point and the Forms prescribed 
thereby see Rules 38 to 40 and Forms No. 22 to 24. 


* The word jpeMOJi was suhstitated for the words individual, joint stock 
compcmij or other association and the words vtho are parties to any proceedings 
under this Act or were added after the word debtors in this sub-section by 
S. 36 of Bom. Act VIII of 1945, 

I* Bet pp. 4849 'iwpra* ' 



79. The ProviBcial Government may by notification 
in the Official Gazette delegate to the Gol- 

Power of Pro- leGtoi’ or any other officer any of the 
ISS"- powers exercisable by it or by the Collec- 

COMMENTARY 

Scoveofthe seciiou -.-This section empowers the Provincial 
+ /ipiftoate any of the powers exercisable by it or by 
(lovernmen ^ o ^ Collector or any other officer, 

the Collector iin ^ Bombay Government Gazette. I 

baheve what is m ^ ^ this Act to the Collector of a district 

p„™0.iG tti, Art to „y 

and of any ^ P ^ g^^joj^inate. Occasions 

any of the statutory powers from a distance. 

Before the first edition of the Commentary on this Act was 

• Government having anticipated such occasions had delegated 

printed Orov o 7 s a ^ to the Collectors by Government 

its own powers unde. S. 7b 

Notification earing . of the Bombay Government Gazette 

rmdTothlpri'l Sll. Similarly by R. D. No. 2235/45 dated the 15th 
tnltl946Ui«hedatp.l44of Pt. IVB of the said Gazette the 
.resent GoveLment delegated its power to sanction or refuse to sanction 
Mienations by debtors “to all CoUectors. 

80 The Chairman and other members of a Board 
shall be deemed to be public servants with- 

Chairman in the meaning of section 21 
rt^'puwic sV of the Indian Penal Code. 

vantSi 

"81. No suit, prosecution or legal proceeding shall 

lie against the Chairman or other member 
Indemnity. ^ Board or against any ofecerofGo* 
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vernment in respect of anything in good faith done or in- 
tended to be done under this Act* 


82. Whoever — 

( a ) intentionally makes any false state- 
^ ment in any proceeding under this Act ; 
( h) intentionally produces before the Board any false 
document ; 

( c ) files under section 19 a statement which is false 
or incorrect to his knowledge ; or 
{d) abets any act punishable under this section 
shall, on conviction, be liable to imprisonment which may 
extend to six months or to fine or to both. 


88*. (1) The Provincial Government may from 
time to time make rules for the purpose 

Kules. 

of carrying into efiect the purposes of this 
Act. 


(2) In particular and without prejudice to the gene- 
rality of the forgoing provision, such rules may be made 
for all or any of the following purposes, namely »— • 

(a) the manner of publication of the notification 
under section 4 and the period of practice referred 
to in sub-section {3) {i) (a) and the qualifications 
of persons constituting a Board under sub- 
section {S) {in) and the manner of appointment 
of assessors under sub-section (7) thereof ; 

( 6 ) the procedure in proceedings before the Board 
under section 7 including the inspection of site 
by members of the Board and examination of 
witnesses on commission under sub-section (2) 
thereof, and on appeals before Courts under 



( C ) the form of application under section 18 and the 
si§nin§ and verification thereof » 

( d ) the form of statement of debts under sub-sections 
(i) and ) of section 22 ; 

{e) the form of application under sub-section (^) of 
section 23 and the manner of signing and verifi- 
cation thereof and the manner of giving notice 
under sub-section ) of section 23 ; 

(/ ) the manner in which the notice under section 31 

shall be served or published ; 

i^ g) the inventories of property, lists of creditors and 
of the debts due to and from a debtor, the exami- 
nation in respect of property or creditors, the 
time at which the debtor shall attend before 
the Board and do other things in relation to 

property under sub-section (j?) of section 33, and 

the books of accounts, the examination to be 
submitted to and the information to be supplied 
in respect of the debt due to a creditor by the 
debtor under sub-section ) of section 33 ; 

(^) the manner of summoning persons under sub- 
section (j^) of section 34 ; 


•In sub-section (2) of this seetioa the foUowing amendments were made 
,y S 37 (i) to (to) of Bom. Act VIII of 1945. namely 

■( i ) in clause (») the words printed in italics therein after the figure 4 

were iEsert6d ; 

(ii) after clause (A) the new clause (M) as printed above was inserted; 

' ( ) after clause («»). the new clause (mm) as printedabove was inserted ; 

! • clause ( 0 ) the word person was substituted for the words 

^ ’ ZdM joint mch company or offer ammfion which were 

ori^nally there } 


( ) The rmnner of gm notice under subsection (2 ) 

of section 37 % 

(« ) the time within which the Collector or co-opera- 
tive society or a local authority or holder of a 
decree or order for maintenance is required to 
intimate to the Board the amount of the debt 
due by the debtor under section 47 ; 

(y ) the manner in which the market value of the pro- 
perty and assets of a debtor shall be determined 
under sub-section (5) of section 50 ; 

( k ) the manner of determining the value of property 
and other assets under section 51 ; 

( Z) the form of award under sub-section (2) of sec- 
tion 64 and under section 24 and sub-section (2) 
of section 55 ; and other particulars to be includ- 
ed in the award under section 24 and clause (w) 
of sub-section (2) of section 54 ; 

( m ) the manner of sale of property by the Collector 
under section 66 ; 

ipm) the form of the bond to be furnished under stib- 
section (‘3) of section 67 A ; 

{n) the form of certificate to be granted to a creditor 
under section 76 ; 

(n) the conditions on which snaj person shall be 
authorised to advance loans under section 78. 

, ( 3 ) The rules made; under: this section shall, sut^ eot 

to the condition of previous publication, be published in 

%h& Gazette, 


COMIVIENTARY 


Scope of the section This is the section conferring a rule- 
making power on the Provincial Government which has been re- 
ferred to on several occasions while commenting on the preceding 
sections. It has been divided into three sub-sections, the first confer- 
ring a general power to do so in order to carry into effect the pur- 
poses of this Act, the second conferring a special one with refer- 
ence to all or any of the specific purposes which have been enume- 
rated and the third providing for the publication of such rules in the 
Official Gazette. 

Sub-section (1) -This sub-section is so worded as to make 
it possible for the ProvincM Government to exercise the power con- 
ferred on it any number of times it thinks it necessary to do so, the 
only restriction imposed being that the rules which that Govern- 
ment may at any time make must be such as may be in accord 
with the intention of the Legislature as expressed in this Act, which 
is what is meant by the expression “for the purpose of carrying into 
effect the purposes of this Act.” 

Sub-section (S ) : — Particularly and without prejudice to the 
generality of the provision contained in sub-section ( 1) the Provin- 
cial Government is authorised by this sub-section to make rules 
with respect to the matters specifically mentioned in .clauses (a) to 
(o) thereof. Such Rules as the said Government had considered it 
necessary to make with reference thereto till the end of 1941 were 
printed with comments as Appendix I in the first edition. In view of 
the inclusion of a “Scheduled Bank” in S. 47 (2) to (6) made by 
S. 20 of Bom, Act YIIl of 19^5^ and of the deletion of the words 
and figure “ sections 54 ” from S. 23 (4) by S. 9 of the said Act 
it seems that clauses (i) and (t) should have been suitably amended by 
the said Act but they have not. However that omission is not likely 
to come in the way of amendbg the relevant Rules and Forms 
because the general power to do so in order to carry out the pur- 
poses of this Act given by sub-section (1) is there. 


One cardinal principle to be borne in mind -with reference to 
the use to which prescribed forms can be put is that they cannot 
be made use of in interpreting the provisions of the Act.^ 

Sub-section (S) This sub-section requires that any rules which 
the said Government may make either under sub-section •(!) or under 
sub-section (2) of this section, must be published in the Official 
Gazette, i.e. to say, the Boonlay Government Gazette, “subject to 
the condition of previous publication”, which expression seems to 
Y nga-n that before being finally published in the said Gazette, they 
should have been published previously in any manner whatever, 
presumably with a view to invite objections and suggestions. The Eules 
and Forms printed in the first edition had been so published and were 
than finall y published in the Official Gazette on 21st August 1941. 
Some o! them were farther amended from time to time as occasions 
for doing so arose on going through the same formality. 

84*. On the date on which ( a Board is established 
under section 4 for any local area or 
Repeal of Bom. foranv class of debtors in any local area. 

the provisions of section 3 to 8 of)^ the 
Bombay Small Holders Belief Act, 1988, herein referred 
to as the said Act shall, notwithstanding anything conta- 
ined in subsection (3) of section 1 of the said Act, but 
save as provided in the provisions of section 11 of the 
said Act, (cease to have force in such area/ or in respect 
of such class of debtors in such local area, as the case may 

1. Sarveshvara Bao v. Umatmhsshwar Mao (A. 1. E. 1941 Mad. 152, 153), 
a case undet Mad. Act IV of 1938). 

*1. The words enclosed in hrackets in the first part of this section 
except those printed in italics were added by S. 4 (a) of Bom. Act VI of 1941, 
and the italicised words within those brackets were added by S. 38 (i) of 
Bom. Act VIII of 1946. 

2. The W'ords in brackets in the second part of this section were added 
by S. 4 (i) of Bom. Act VI of 1941. 

3. The Italicised words, following the words in brackets referred to in 
neto 2 ware added by S. 88 {»») ei Kwa, Act VIII of 1945. 



Any right, privilege, obligation or liability or contract 
referred to in section 11 of the said Act shall revive and 
be enforceable as provided in the said section t 

Provided that in regard to persons who are debtors 
and in respect of whose debts an application under section 
17 of this Act can be made, such rights, privileges, obliga- 
tions and liabilities or contract shall be enforceable in so 
far as the enforcement thereof is not inconsistent with the 
provisions of this Act. 

85^ (1) On the date on which [a Board is established 
under section 4 for any local area or for 
XVII ^ debtors in any local area (herein. 

after referred to in this section as the 
aforesaid date)]^ the DeJtkhan Agriculturists Relief Act ^18*^9 
shall cease to have force (in such area)^ or in respect of stick 
class of debtors in suck local area^ as the case may bef. 

(2) Nothing in sub-section (1) shall be deemed to 
affect, in regard to persons who are debtors and in respect 
of whose debts an application under section 17 can be 
made- 

fa) the terms or incidents of any contract made or 
effected before {the aforesaid datef ; 

*1. T1i€i words in large brackets in the first part of this snb-section except 
those italicised were substituted for the words this Act comm into force 
by S* 5 (a) of Bom. Act VI of 1941 and the italicised words within those 
brackets were added by S. S9 (i) of Bom, Act VIII of 1945. 

2, The words in brackets in the second part of this sub-section were 
added by S. 5 (b) of Bom. Act VI of 1941, 

3, The italicised words following those referred to in note 2 above were 
added^by S, 39 (ii) of Bom. Act VIII of 1945. 

4, The words in italics in this clause were substituted for the word^ the 
date on which this Act comes into fores by S. 6 (Z») (i) of BoiUi Act VI of 


(5) the validity, invalidity, effect or consequences of 
anything already done or suffered to be done be- 
fore the aforesaid date ; 

(c) any right, title, obligation or liability already ac- 
quired, accrued or incurred (before the aforesaid 
date)5 ; 

((^) any remedy or proceeding in respect of such 
right, title, obligation or liability, or 

(e) anything done in the course of any proceeding 
pending in any Court on the aforesaid date 5 

and any such remedy or proceeding may be enforced, in- 
stituted or continued, in so far as the enforcement, insti- 
tution or continuance is not inconsistent with the provi- 
sions of this Act s 

Provided that (nothing in this section shall)® in any 
way affect the transfer under section 37 ofany suits or 
proceedings to which such debtor was a party. 

COMMENTARY 

Scope of the section This section as amended lays down 
the legal efiect of the establishment of a D. A. Board for a local 
area or any class of debtors in such area under S. 4 of this Act. It is 
that in such areas and in respect of such class of debtors the Deccan 
Agnculturists Relief Act, 1879, ceases to haye force from the date of 
the establishment of such Boards, subject to the reservations contained 
in sub-section (^). 

Suh-section (I) This: sub-section contains the general repeal- 
ing clause of the nature above-mentioned. The result of such a repeal 

5 The words in italics in this danse were stxhstitnted for the words^ $iich 
dAte by S. fi (6) (w) ot Bom. Act VI of 1941. 

ft - The worAs in italics iO' this- frotiso were snbstittited for the Words 

tueh by S. 6 {*} («<) Bom. Act VI of 1941. 



and of tMs section not being one of the 26 extended to the .vhole Pio- 
Vince is that in the areas and for the class of debtors for which no 
Hoards are established under S. 4 of this Act the said olu Act will re- 
main in force as regards (1) debtors under this Act for the^adjustment 
of whose debts applications can be made under S. 17 of this Act; ( ) 
debtors under this Act for the adjustment of whose debts no application 
can be made under the said section, and (8) non-debtors under the Act. 

;; should however be borne in mind that 2C of the sections of his 
Act have been extended to the whole of this Province and that they 
tie been pn. into opemtion there with eSect frorn 29lh March IMl. 

TTnderS 1 ( 2 ) the remaining sections were extended to several selected 

“ and pit L ope»ticn°fronr tine to time. The reenlt thereof has 
been that both the old and the new Acts are simultaneously m opera- 
tion in such areas. ^ 

Sub-section regards debtors of the first of the thr^ 

classes above-mentioned in the areas for which Boards will be establish- 
ed the repeal is made subject to certain restrictions which are specihcal- 
lY mentioned in clauses (a) to (a) of this sub-section. The eflect of the 
reservation in clause (a) is that if any contract ha^ been entered into 
bv or with such a debtor before the date of establishment of a Board 
for the local area in which he ordinardy resides the terms and ma- 
dents thereof will be deemed to have remained intact. That of the one in 
r-lanse (b \ is that if anything has been done or suffered to be done befo- 
re such date, the validity or invalidity thereof and the efiects or conse- 

onences thereof win he deemed to have remained unaffected by therepeal 

of the Act so far as that area is concerned. That of the one m clause 
(A is that if any right, title, obligation or liabiUty had been acquired or 
had accrued or had been incurred before the said date it would remam 
bv such repeal. That of the one in clause (d ) is that if any 
of or ooy procerfiog ot.«ed ooder the oid 

law such remedy or proceeding would remain unaftected by the_ chan- 
Jin the law for that area. Lastly, that of the one in clause <6) is that 
I anvthm- had been done under the old law in the course of any pro 
LdL p^ding in any court on the said date, that act wiU remain un- 
; effected by the said repeal. The additional sentence commencing with 

l\ 40 . 


the words “ and such remedy &c. ” makes it clear what the Legisla- 
ture meant by saying that the remedies and proceedings above-mention- 
ed shall remain unaffected by the said repeal. It is that if any such reme- 
dy is capable of enforcement in a court of law it may be enforced, if 
any proceeding is a capable of being started it may be started and if 
any is pending in any court it may be continued, so far as such enforce- 
ment, institution or continuance is not inconsistent with the other pro- 
visions of this Act. 

Proviso ; — Besides this reservation there is a proviso to the effect 
that the above exceptions shall operate only so far as they do not affect 
the transfer of certain suits and proceedings directed by S. 37 of the Act 
to be made. This means that if a pending suit or proceeding falls within 
the purview of S. 37 (1) it must be transferred to the competent Board 
and cannot be continued in the civil court where it is pending. Simi- 
larly if'a notice with respect to any suit or proceeding is received from 
a Board under S. (37 ) (2) then too it should be transferred to the Board* 

In case of any doubt as to the interpretaion of this section the 
following rules for the interpretation of repealing Acts deduced from 
decided cases will be found useful f— 

Rvles for the interpretation of repealing statutes ; — ( 1 ) The 
effect of repealing a statute is to obliterate it completely from the 
records of Parliament as if it had never been passed. And it must 
be considered as a law that never existed except for the purpose of 
those actions which were commenced, prosecuted and concluded 
whilst it was an existing law.^ 

f (2) If there are saving clauses therein they must be given 
effect to* ; such clauses must express the intention to save any parti- 
cular provisions in clear terms.3 

i, Lmxmanrao v. Balkrithna (I, L. E. 36 Bom, 617, 621-22) xaiLemm, v, 
Mitchdl (1912) A. C. 400, 406, .both following the dictum of Tindal C. J, in 
kay T. Goodwin (1830) 6 Bing. Slse; See al«o Fatma Sibi v. GawesA (I. L, B. 
81 Bom. 630) and Ata-ur-Bahman v. Imome-taoi Commissioner, Lahore ^A. I. 
.EilMi.La.b/l«13'{2)3;. ■ i-.- .-s’. • ■ ■ ' 

V i Digaiato* Pmi v. Xkfemm iM. B. 1034 qal. 80) following Watson - 
,T. r»«4 (Wei 688., , : 



(3) There is no rule of construction more firmly established 
than this that there is a legal presumption that the legislature would 
not disturb vested rights and that therefore any intention to do so 
must have been expressed in clear terms. 

Explanation Eights of action and appeal being part of the 
substantive law are vested rights and are therefore governed by the 
same rule.^ 

(4) In the case of a conflict between the provisions of any two 
Acts, the later one is assumed to have repealed the earlier cne.^ 

(5) A repeal of a special enactment by a subsequent general 
one must be in clear words and whether the w'ords are clear or not 
must be determined in view of their natural meaning without being 
influenced by the previous state of the law.® 

(6) Legislation restricting or affecting substantive rights must 

not be extended beyond its clear terms.7 

(7) Exceptions to repealing miactments must also be in express 
terms.® 

(8) The partial repeal of an Act must presumably be governed 
by the same rules as its total repeaL 


3. Haripada Fed y. Tofajaddi (I. L. K. 60 Cal. 1438) ; N'epra v. Sayar 
Pramanih (I. L. E. 55 Cal. 67) ; Chaudhary Oiirsaran Das y. Parameshwari 
Gharan {A. I. E. 1927 Pat. 203). 

4. Sam Karan Singh v. Bam Das Singh ( I. L. E. 54 All. 299 P. B. ) ; 
Ibrahim ▼. Musamat Zainah (A. I. E. 1935 Lah. 613 ) ; Rama Krishna v. 
Suhbarayya (I. L. E. 38 Mad. 101) ; Chengayya r. Kotayya {A. I. E. 1933 Mad. 
57) ; Haider Hussain V, Puran Med (A. I, E. 1935 All. 706 F, B.) ; Sivayya 
y, Pratipad Panchayaf Board (A. I. E. 1936 Mad. 18). 

6. Murad v. Lola Hans Baj (A. I, E. 1937 Lali. 680). 

6. Govind Bam v. Kashi Nath {A. I. E. 1936 All. 239). 

7. Zamindara BaM v« Suba {A, I, B* 1924 Lah. 418 ) 5 Fennuelvam v, 

(A. I, B. 1 931 S3). 

8 . Tof(0addi i(I, L# B, 60 Cal, 1438). 


86*. In respect of traiisaotions entered into before the 
date on which a Board is established for 
Transitory any looal area ( hereinafter referred to in 

provisions, 

this section as the aforesaid date )i by or 
• with — . ■ 

(a) debtors in respect of whose debts no application 
can be made under section 17 of this Act, or 

(p) persons who are not debtors, 
the Dehhhan Agriculturists Relief Act, 1879, 
shall, notwithstanding anything con- 
tained in section 85 of this Act, be deemed to remain in 
force ( in such area f— 

{a) for purposes of institution of suits...® for a peri- 
od of three years from the aforesaid date, 

{b) for purposes of any proceedings arising in or out 
of suits instituted before the expiry of the period 
of three years from the aforesaid dates until such 
proceedings are terminated. 


. The words in italics here were substituted for the words its repeal hy 
by S. 6 (a) of Bom. Act VI of 1941. 

2. The words iu italics here were added by S. 6 (&} of Bom. Act VI of 1941, 

3. There is such a dotted line here in the text as printed in the Official 
QamtU^ 

4. The words in italics in this clause were substituted for the words the 
date qf coming into force of this Act hj B, 6 (c) of Bom, Act VI of 1941. 

I. The words in Ifealica in this ckune were substituted fbr-the word® ike. 
md^Utoformof lift 4cl by % Act VJ 011941^./ 



COMMENTAEY 


Scope of the section This section relates to the rights as re- 
gards transactions entered into, before the date of establishment of 
the Boards in any areas, with persons not affected by the provisions 
of the Act although they may be ordinarily residing in the areas for 
which D. A, Boards may be established or may be members of any 
class of debtors in any such areas for which such Boards may be 
established. It leaves them three years’ period from the date on 
which such Boards may be established within which to file suits 
under the old law in respect of transactions entered into before the 
aforesaid date and leaves the operation of that law unaffected until 
the termination of the proceedings arising in or out of suits insti- 
tuted within the said period. 

jy, B. The said period of three years has already elapsed in 
the case of those areas for which D. A. Boards were established 
between the beginning of January and the 20th day of April 1942. 
It is therefore quite clear that the provisions of the old Act of 1879 
cannot be availed of for filing new suits under them according to 
the provisions of sub-clause ( a ) above, so for as those areas are 
concerned. Such proceedings arising in or out of such suits as may 
have been instituted before the date of expiry of three years from 
the respective dates of establishment of the Boards for those 
areas will however continue to be governed by the provisions of the 
said Act of 1879 tUl their termination by virtue of the provisions 
of sub-clause (6) above, 

SS, 85 and 86 considered together with reference to the previous 
lorn So far as the debtors of the agricultural class in this province 
are concerned, the or<ffnary law of the land as contained in the Indian 
Contract Act, 18TB, Indian Limitation Act, 1908, Negotiable Instru. 
menta Act, 1881, Indian Evidence Act, 187B, Transfer of Property 
Act, l88B, Indian Registration Act, 1908, Civil Procedure Code, 1908 
and certain other Acts had long been modified in its application 
to trausactioi^ entered, into with such debtors by the peculiar provi- 


sions’of Relief Act, 1879, as amended from 

time to tirae^upto 1928, which applied wholly to the four districts of 
Poona, Satara, Sholapur and Ahmednagar and some of the sections 
whereof contaiiung a departure from the ordinary law of the land as 
contained in any of the enactments above-referred to, were made 
applicable to almost all the districts in this Province for over a gene- 
ration. It has been explained at length in the section on Reasons for 
passing it in the iNTaoDuoriON why the Legislature of this Province 
thought it necessary to pass the present Act superseding the old one 
and in that on Change in the previous law effected hy this Act there- 
in in what respects this Act contains a departure from the law as 
embodied in the Act of 1879 as amended upto 1928. Since SS. 86 
and 86 read with S. 1, which contain provisions as to where and how 
far the said change must be deemed to have taken place, have been 
amended by SS. 5 and 6 read with S. 2 of Bombay Act VI of 1941, it 
has become necessary to explain here precisely what is the combined 
effect of the provisions contained in the said two sections as amended. 

(1) The first thing that is clear is that the said sections in 
terms prescribe what shall be the law governing the relations 
between debtors of a certain class ordinarily residing in specified areas 
and their creditors and that therefore the old law as contained in 
the D, A, Bo Act, 1879 will continue to govern the relations between 
the debtors of the agricultural class in the areas for which no D, A. 
Boards may be established under S. 4 of this Act, as in the ease of the 
City of Bombay to which the said section is not and is not likely 
to be extended. 

(2 ) As regards those areas , for which Boards are establish- 
ed at any time, the population thereof is divided into two classes, 
namely;— <a) that of those who are debtors under this Act for the 
a(^ustment of whose debts appEcations under S. 17 lie and (6) 
that of those persons for the adjustment of whose debts no such 
appEcations lie, either because they are not debtors under this Act 
or because though debtors the total amounts of their debts on the 
dates ®x<ieed the Emit imposed^ by & 26 of the Aoti 



(а) As regards person of the (a) class, the Act of 1879 "will 
cease to be in force in any particular area for which or for a class of 
debtors residing in which a Board is established under S. 4 from 
the date of such establishment, subject however to the reservations 
mentioned in clauses (a) to (e) of sub-section (2 ) of S. 85, which 
have already been sufficiently explained and to which the provisions 
of S. 37 constitute an exception. 

(б) As regards persons falling in class (6), the old Act is to 
be deemed to be in force, in their areas for the purpose of institution 
of suits in respect of transactions entered into before the date of 
establishment of a Board for their areas, for a period of three years 
from the date of such establishment and for the purposes of proceed- 
ings airising in and out of suits so instituted until they are terminated. 


APPENDIX!. 

BOMBAS' ACT VI OF 1941. 

Date of First Publication March 1941. 

An Act to amend the Bombay Agrimltural Debtors 
Relief Act 19S9, 

WHEREAS it is expedient to amend the Bombay 
Agricultural Debtors Relief 

(Preamble) AcJ, for the purpOSeS 

hereinafter appearing ; 

AND WHEREAS the Governor of Bombay has 
assumed to himself under the Proclamation dated the 
4th November 1939 issued by him under 
section 93 of the Government of India Act, 2 fi Geo.s, ch. 2 . 
J933, all the powers vested by or under 
the said Act in the Provincial Legislature: 

NOW, THEREFORE, in the exercise of the said 
powers, the Governor of Bombay is pleased to make the 
following Act 

1. This Act may be called the Bombay Agricultural 

Debtors Belief {Amendment) Act, 19^1, short title. 

* The e^mendmeEts made pursuant to the provisions of SS. 2 to 6 have 
been ineorporated and printed in italics in SS*.1,22, 84, 86 and 86 respectively 
of Bom. Act XXVIII of 1959. (See pp. 14, 126^28, 310 to 319 of 
the Commentary on the said Act, and the particular sections concerned 
of this Act have been mectloned In., the .relative footnotes. By virtue of 
BS. $ W ^ Bombay Qmmd Oiauses Act, WOi ( Bom. I of 1904 ) 

liis Act came Into operation on the of trst publication in' the Offimcd 
mmie, ' A ■ ■■ 


COMMENTARY 


The circumstances in which this Act was passed bj’’ the Governor 
in the exercise of his powers under S. 93 of the Government of India 
Act, 1935 and the changes in the law effected by the material sections, 
2 to 6, thereof have been explained at length in Section 1 of the 
Introduction to Bombay Act XXVIII of 1939. The legal efiect of 
the changes elected thereby have also been considered in the 
Commentary on the relevant sections of the principal Act except S. 84. 
If necessary reference for that purpose may be made to pp. 20-21, 
128-29 and 312-19 of the Commentary on the said Act. 

APPENDIX 11. 

BOMBxiY ACT VIII OP 1945. 

Date of First Publication : — 31st April f945. 


J 



An Act to amend the Bombay Agricultural Debtors 
Belief Act y 1989. 

WHEREAS it is expedient to amend the Bombay 
Agricultural Debtors Belief 

(Preamble) Act, 1989 tov the purpOSeS Bom. XXVIII 

of 1@39« 

hereinafter appearing : 

AND WHEREAS the Governor of Bombay has 
assumed to himself under the Pi’oclamation issued by 
him under section 93 of the Government of 
India Act, 1985 ^ all powers vested by or se Oeo. s, uh. 2. 
under the said Act in the Provincial Legislature : 

® NOW, THEREFORE, in exercise of the said powers, 
tibe Governor of Bombay is pleased to make the fallow- 
ing Act t — 

41 


1. This Act may be called the Bombay Agi'imltwml 

Short title. . DeUors Belief {Amendment) Act, 19^0, 

^*2 to 3d. ... ... ••• 

40. ( 1 ) The amendments made in the said Act by 
the provisions of this Act, other than 

bo ap*piy”re™ospe?t1.ve- sub-clauses (»), (c), and {d) of clause {ii) 

ly to proceedings pen- gf seotion 2, clatise (ii) of section 3, 

ding before a Board. ’ ^ ^ » 

sections 8 and 10, danse (ii) of section 
13, sections 14 and 16, and snb-section (1) of section 23, 
shall apply to all proceedings for adjustment of debts 
pending before a Board at the date of coming into opera- 
tion of this Act. 

(2) All proceedings in appeal pending before a 
Court at the date coming into force of this Act shall be 
disposed of as if this Act had not been passed. 

41. All execution proceedings pending at any time 
including those pending at the date of 
Temporary tjjg coming into force of this Act in the 

provision, ^ 

District Court or the Court of the First 
Class Subordinate Judge shall be transferred to the 
Collector under section 63 of the said Act. 

* The amendments made pursuant to the prorisions of SS. 2 to 39 have 
been incorporated in SS. 2, 3, 4, 9, 15> 16, 17, 23, 26, 30, 32, 35, 36, 37, 38 41 42 
46, 47, 50, 61, 52, 64, 65, 61, 63, 66, 66, 67, 67A, 68, 69, 73A, 77, 78, 83, 84 and 85 
respectively of Bom. XXVIII of 1939 and tlie amendments made thereby have 
been printed in italics and the particular sections concerned of this Act have 
been men tionei'in the relative foot*notee. By Virtue ofSS. 6(l) and 6 of the 

I pf.-|i04) this Act came into opera- 
liha oh 'the 'date' of its hrst publicatiwia ia .tht Ogimal Qmme, 



COMMENTARY 


Beetion 1 to S9 The first section of this Act has done nothing 
more than giving a short title to this amending Act ■which is 
necessary for convenient reference. The remaining 38 sections have made 
several amendments in the sections of the original Act mentioned 
in the foot-note under the previous page. The legal efiects of those 
amendments have been duly considered in the Commentary on those 
sections. Reference to the pages thereof may be made as and when 
necessary. Section 40 and the succeeding section require separate 
comments on account of the nature of the provisions contained therein. 

Section 40 This section, sub-divided into two sub-sections, 
provides for two distinct contingencies as will be explained below. 

This sub-section prescribes that all the . 
amendments made by the sections of this Act in those of the parent 
Act except those specifically mentioned therein shall apply to the 
proceedings for the adjustment of debts pending before a Board at the 
date of coming into force of this Act but makes an exception in the 
case of the application of S. 28 of this Act to alienations made before 
the said date . As the marginal note to the section shows this sub-section 
provides for giving retrospective effect to all the amendments made in 
the Act except those made by the said particular sections or sub-sections 
of sections. To this general provision the proviso to the sub-section 
makes an exception in the case of the alienations falling under ; S. 28 
of this Act, made before the date of coming into force of .this Act. ^ i • 

The principles governing amending enactments so far as they 
relate to the duty of giving retrospective effect to them have been 
discussed in the Commentary on S. 9 of Bom. Act XXYIII of 1939 
under the heading Statutes affecting vested rights printed at pp. 89-91 
of the said Commaitary and in that on S. 37 of that Act under the 
heading Rides as to giving retrospective effect to statutes printed at 
pp. 172-76 of the said Commentary. It may be noted that the provision 
as to giving such effect to the amendmaats contained in all the material 
sections ' except those specifically inantioned being aii ’ express one 


herein, no case of an implied provision to give; such effect can be 
deemed to arise here. 

The sections or portions of sections which have been excluded 
feom the operation of this sub-section directing retrospective effect to be 
given are those which amend the following sections or portions thereof 
of the principal Act, namely ^-S. 2 (6 ), (a) (in) and (h ) (iii) and 
Explanation II, clause (iv) in S. 3, S. 17 (1), SS. 26, 85, So, 38 and 
52 (1). In each of these, the original wording of the provision has 
been kept intact but a proviso has been added to each of them stating 
that in relation to a Board established after the coming into force of 
this Act i.e. Bom. Act VIII of 1945 this provision shall be construed 
to have certain words substituted for the original ones 

Proviso to this sub-section ; — S. 65 of the parent Act as if 
originally stood rendered invalid any alienation of a property included 
in award made by a debtor who was a party to such award unless 
it had be® made with the previous permission of the Provincial 
Government. S. 28 of this amending Act now renders invalid an 
alienation of a property belonging to a debtor who is a party to any 
proceeding pending under the Act of 1939 besides that of a property 
belonging to a debtor against whom an award has been made. This 
lea’Kee room for a doubt as to whether an alienation of any property 
of a debtor who was a party to a proceeding under the kaid Act made 
before the coming into force of this amending Act and before, the 
property was included in an award made against him should be 
deemed to be invalid or not. This proviso sets that doubt at rest by 
providing that it shall not be. deemed to be invalid. 

sub-^eciion This sub-section forms an exception as it were 
to, S, 9 ( 1) of the principal Act, By virtue of this subsection the First 
Caaes Subordinate Judge, now designated Civil Judge (Senior Division), 
who may have on hand appeals filed before the amendment, will have 
jurisdiction to dispose of such appeal and will be under an oblioation 
to -do so because this sub-se(Aioa provides that such appeals shall be 
(iipoied of if this Act had wt bw psped.-’ Upder the amended 
ifjbiieoto (1) of Si- 9 fiJid 



under the Act but lie has the power to transfer an}: of the appeals filed 
in his court to any Assistant Judge or Civil Judge ( Senior Division) 
who may have been empowered under S. 17 or 27, as.the case may be, 
of the JSc!m6ay Civil Court’s Act, 1869 to hear appeals transferred to 
them by the District Judge. 

Section 41 • — Tbis section contains a direction to the Courts of 
the CivE Judges (Senior Division) and the District Judges to transfer 
under S. 63 of the Act of 1939 all pending proceedings relating to the 
execution of awards including those which may be pending at the 
data of coming into force of the amending Act. This direction seems 
to be redundant because the intention of the Legislature seems, on 
reading S. 63 of the principal Act as amended and this section together 
with S, 40 (1) of this Act, to be to take away immediately the jurisdic- 
tion of the civil courts to execute awards and to vest it in the 
Collectors for all times and to give retrospective efiect to the provisions 
of the amended section 63 and that intention had been carried out 
by amending S. 63 of the original Act by S. 27 of this Act and by not 
including the latter section amongst those in S, 40 (1) of this Act 
j which were specifically excluded from the general provision in that 

i section as to giving retrospective effect. It does not also seem to have 

I been happily-worded because the only pending proceedings could be 

I those pending at the date of coming into force of the amending Act. 

i If at all it was considered necessary to make any temporary provision 

\ for the transfer of pending proceeding! it should have .been made 

, without inserting the words ‘‘pending^ at any time including those” 

between the word “proceedings” and the word “pending” where it 
occurs for the second time in this section. 

: APPENDIX III. 

I , ; BOMBAY AW? n OF 194^^ 

! . Date of First Publication tr-mh February 1946. 

I > ^ , ' . . . ' 

I An A^ to AgHmltmral D^tors 


to amend the Bombay 

Agricultural Debtors Relief Act, 1SS9 for Bom. xxviii 
the purposes hereinafter appearing ; of i 

AND WHERE A.S the Governor of Bombay has ' 
assumed to himself under the Proclamation dated the 
4 th November 1939 issued by him under 
section 93 of Government of India Act, 1955, 26 Geo. s, ch. 2 . 
all powers vested by or under the said 
Act in the Provincial Legislature : 

NOW, THEREFORE in exercise of the said powers, 
the Governor of Bombay is pleased to make the following 
Act: — 

1. This Act may be called the Bombay Agricultural 

Short titJe Debtors Belief {Amendment) Act, 19 46. 

^2 and 3 ••• ••• ••• 



♦S. 2 inserts certain words in’^kub-section (1) of section 54 of Bom. Act 
XXVIII of 1939. Those words have been incorporated in the said sub-section 
as printed at p» 237 of the Commentary on that section and have been printed 
in italics. 

S, 3 substitutes new sub-sections (1) and (2) of section 65 of the said Act 
for those substituted by S, 25 (1) of Bom. Act YIII of 1945 therein. The 
whole of the two sub-sections as so substituted have beeu incorporated in the 
section as printed at pp. 244-46 of the Commentary on the Act of 1939 and have 
throughout been printed in 12 point italics. The said sub-sections as they stood 
after the amendment made in 1945 have moreover been printed at pp. 247-48 in 
, 8 point -on that, section and the same as 

■ they had stood prior to that ameadtin^m% haye been printed in the same Itaiica 
in the foot-note nnder p* 2^ of ’the.s^i^CottAenliry, 



APPENDIX IV. 

ORDINANCE XI OF 1945. 

Date of Publication In the Government of India Gazette 
5th May 1945. 

Date of Re-puhlication in the Bombay Government Gazette i— 
I6th May 1945 . 

An Ordinance temporarily to mliclate certain Provin- 
dallaws in so far as they relate to promissory notes. 

WHEREAS an emergency has arisen which makes 
it necessary temporarily to validate the provisioDS of 
certain Provincial debt enactments in so far as they 
! relate to promissory notes. 

NOW, THEREFORE, in exercise of the powers 
conferred by section 72 of the Government of India Act, 
\ 19S5 (26 Geo, 5, C. 2), the Governor General is pleased to 

make and promulgate the following Ordinance s-— 

1, Short title. Commencement and Duration (1) This 
^ Ordinance may be called the Provincial Debt Laws {Tem- 
porary Validation) Ordinance, 1946. 

I (2), It shall come into force at once, and shall remain 

I in force upto the 31st day of March 1947. 

i ■ ■ ' 

^ . 2, Temporary validation of Provincial debt lam in 

< certain respects. —While this Ordinance remains in force — 
{a) t|ie provisions of the Acts set out in the First Schedule 
and of the amendments enacted after the 1st day of April 
I 1937 and before the 12th day of December 1944 to the 


Acts set out in the Second Schedale shall, in so far as 
they relate to or aflfeot promissory notes, transactions 
based on promissory notes or proceedings arising out of 
such transactions, be deemed to be and always to have 
been as valid and effectual for all purposes as if they had 
been, in relation to such matters as aforesaid, enacted by 
the Central Legislature ; and 

(b) no decree, declaration or order of any court or 
debt settlement tribunal (by whatsoever name called) 
made, whether before the commencement or during the 
the continuance of this Ordinance, shall be called in 
question or subjected to modification on the ground that 
such of the said provisions as are relevant are invalid and 
ineffectual by reason of the incompetence of the Provincial 
Legislature concerned to make laws relating to the afore- 
said matters. 

THE FIRST SCHEDULE 

(1) The Madras Agriculturists Relief Act, 1938 ( Madras IV 
of 1838). 

(2) The Punjab Registration of Money-lenders Act, 1938 
(Punjab Act 111 of 1938). 

(3) The Bihar Money-lenders (Regulation of Transactions) 
Act, 1939 (Bihar Act Vll of 1939). 

(4.) The Orissa Money-lenders Act, 1939 (Orissa Act HI of 1939), 

(5) The Central Provinces and Berar Relief of Indebtedness 
V • Act, 1939 (CentrM Peovineel and Berar Act XIV of 19,39). 

^ (6) The Bomimy Agricultuua Debtors Relief AcL 1939 

‘/Hi ,u : <B®mbay'AotXXmr<tl*88>..- * . " 



: (7) The Sind Agriculturists Belief Act, 1940 ( Sind Act Fill 

of 1940). 

(8) The Bengiil Money-lenders Act, 1940 ( Bengal Act X of 
1940). 

(9) The United Provinces Debt Redemption Act, 1940 (United 
Provinces Act XIII of 1940). 

(10) The Sind Debt Conciliation Act, 1941 (Sind Act IX of 1141). 

(11) The Sind Money-lenders Act, 1944 (Sind Act XIV of 1944), 

(12) All Acts enacted before the 1 2th day of Doceml er 1944 
amending any of the above Acts. 

THE SECOND SCHEDULE 

(1) The Central Provinces Debt Conciliation Act, 1938 (Central 
Provinces Act 11 of 1933). 

(2) The Punjab Relief of Indebtedness Act, 1934 (Punjab Act 
VII of 1934 ), 

(.3) The Assam Money-lenders Act, 1934 (Assam Act IV of 
1934). 

(4) The Central Provinces Money-lenders, Act. 1934 (Central 
Provinces Act XIII of 1934 ). 

(-5) The Bengal Agricultural Debtors Act, 1935 (Bengal Act 
VII of 198-3). 

(()) The Central Provinces Reduction of Intorost Act, 193G 
(Central Provinces Act XXX If of 193(1). 

COMMENTARY 

/Scope o/'s«c’t'io w A —This section gives the Urclinunce a short 
title a^d prescribes its duratioru 

Sv/h-section (/ ) : — What is an Ordinance I — The term ‘‘Ordi- 
nance” though used in numerous enactments made in England 

42 


including the Govermnent of India A ct, 1935 has not^been defined 
anywhere statutorily or judiciaUy, not even in the InterpTetation Act^ 
18S9A It is also being used from time to time even in India and yet it 
has not been so defined in any Indian enactment including the 
General Olames Aet^ 1897. On the authority of Tomlin’s Zaw 
Dictionarif P. Kamanatha Aiyar defines it as “a law, decree or 
statute “and adds that in modern times it is used to signify “a rule 
or body of rules enacted by an authority less than a sovereign” and 
that although it was being used rather loosely with reference to 
some Acts of Parliament, those technically so-called differ from it in 
this respect that whereas “Ordinances” were temporary Acts founded 
on previous Acts and could, as such be altered by subsequent Ordi- 
nances by the same authority “Acts of Parliament” could not be 
altered except by the Kmg, Lords and Commons. According to 
Wharton’s Law Lexicon it is a “law, rule or prescript” but there 
is a conflict of views amongst learned writers as to the precise 
distinction between an “ Ordinance ” and an “ Act of Parliament 
According to Halsbury’s Laws of England, laws made by a Governor 
with the advice and consent of the Legislative Council or of the 
Court in the colonies where there are no representative assemblies, 
are called “Ordinances.” 

lYhat is an Emergency ? —The term “Emergency” has been 
defined by the Calcutta High Court in its judgment in the case of 
Benoari LaL v. Emperor'^ to be “ something in existence which 
calls for immediate action ”, In .iiyer’s Law Lexicon it has been 
defined as “any event or occasional combination of circumstances 
which call for immediate action or remedy ; a pressing necessity ; an 
exigency ; a sudden and unexpected happening ; an unforeseen occurrence 
or condition.” In Whartons Law Lexicon the expression “Emer- 
gency Legislation” has been defined as “the body of Statutes, Procla- 
mations, Orders in Council, Buies, Kegulations and Notifications 

1. Kolland and burrow#, Words and Phrases Judicially Defined ('feutter- 



passed or made in consequence of the European crisis of August 
1914! and the ensuing state of war.” 

Court’s power under Emergency Legislation It is not for 
the Courts to determine whether the “something which calls for 
immediate action” existed or not when a particular ordinance was 
promulgated and whether the authority empowered by statute to 
promulgate ordinances had or had not exercised his discretion rightly. 
They have to assume that such emergency as the statute contemplated 
did in fact exist when the power was exercised.”^ 

Provincial deht-enactments : — Both the full title of the Ordi 
nance and the preamble thereto make reference to “Provincial laws 
or enactments” and the preamble specifically refers to “Provincial 
debt-enactments” as the class of Provincial laws or emictments to 
temporarily validate which the Ordinance was required to be promul- 
gated. These laws are mentioned in Schedules 1 and II thereto and 
those Schedules have been incorporated in it by S. 2 thereof. 
Thereout those mentioned in the First had all been passed after 1st 
April 1937, from which date Part III of the Government of India 
Actf f 955 relating to Provincial autonomy came into operation and 
those mentioned in the Second had been passed before that date 
but had been amended between that date and the 12th day of 
December 1944!, A reference to Sections II and III oiih.e Introduction 
to Bom. Act XXVIII of 1939 will make it clear why those Acts were 
required to be passed. Some of those Acts are purely remedial measures, 
others purely preventive and still others of a mixed character. The 
object of the measures of the first class is to give relief from indebt- 
edness to certain classes of debtors, that of the second to regulate 
and keep control over the business -of money-lending which is the 
root-cause of that indebtedness and those of the last is to do both. As 
specimens of the last may be cited S. 12 of the Bihar Money-lenders 
Act, I9S8, S. 8 of the Bihar Money-lenders (Regulation of Transao 


Umperor v. Bemari Lai { A, X* K, 1945 P, C* 48) ; Basant Chandra 
V, Emperor (A, I, B. 1946 Pat, 44, 50, 56) ; Shreekant Fandurang v. Emperor 
(A, I. B. 1943 Bom. 169, 173-74) 5 P* iT. Tare v. Emperor (A. I. B. 1943 Nag, 
26, 29); Teja Bingh v. Emperor (A, I* B* 1945 Lah, 154, 157)« 



Horn) Ac% 1939, ^^. 80-33 and 36 of the Bengal Money-lenders Act 
SS. 8-17 of the Orissa Money-lenders Act, 19S9, SS. 27-37 of the 
Sind, Money-lenders Act, IQH and SS. 8-9 of the .dstcmi il/onei/. 
lenders Act, 19S.^ as amended in 1943, Such provisions are in eontra- 
•vention of the provisions contained in certain sections of several 
statutes of the Indian Legislature passed 60 to 70 years ago such as the 
Indian Contract Act, 187S, Indian Evidence Act, 1S7S, NegotiahU 
Instruments Act, ISSl, Transfer of Property Act, 1883 Sic. Thej 
however authorise the courts or the special tribunals empowered to 
administer them to give efiect to them inspite of such contravention. 
The Acts in which they are contained having been passed by the 
Provincial Legislatures, a question is sometimes raised whether they 
were iuira or uttra vires. It is therefore necessary to consider 
what is the source and what the extent of the authority to pass laws 
conferred on such subordinate legislatures. 

Source and extent of authority of the Provincial Legislatiores:— 
S. 100 of the Govermnent of India Act, 1935 confers upon the 
Provincial Legislatures exclusively the power to legislate on the 
subjects mentioned in .List 11 in Schedule VII to the Act. Besides that 
it also confers concurrent jurisdiction to legislate on the subjects 
mentioned in List 111 in the same schedule on both the said Legisla- 
tures and the Federal or Central Legislature. Elaborate though both 
these lists are, it is not always easy to fix up any matter as definitely 
falling in any particular list. The recommendations of the Royal 
Commission on Agricirltnre and the Indian Central Banking Inquiry 
Committee on which the Provincial debtfenactments are based were of 
such a character that it was not always possible to coniine the provisions 
therein strictly to those lists and not to encroach upon the exclusive 
powers of the Central Legislature or not to afiect the provisions of any 
Acts of that Legislature passed before fst April 1937. In order to 
provide for such cases S. 107 (2) of the Constitution Act enacts that 
if any Provincial enactment is of the above character and the subject 
thereof is one falling in the Concurrent List it can be saved from being 
attacked as vlira vires the Proyincial Legislature concerned by 
it for Wd obtaining Ihfi silent of either the Qoverpor Qeperal 



or His Majesty and that it would remain in force until the Federal 
Legislature chooses to amend it according to the procedure laid down 
in the proviso to S. 107. 

The defect in a Provincial enactment becomes difficult to be 
cured, however, when the offendhig enactment relates to a subject 
hilling in the exclusive Federal List 1. 

Consequence of incurable defects in Provincial laws In the 
eleven cases of the Bank of Commerce Ltd., Khulna v. Kunja Bihari 
Kar and Others,^ which had gone up in appeal to the Federal Court 
from the decision of the Calcutta High Court under SS. 30, 36 and 38 • 
of the Bengal Moneylenders Act, 1940, the Appellate Court found 
that the provisions of the said sections contravened those of SS. 32, 79 
and 80 of the Negotiable Instruments Act, 1881, that they related to a 
subject mentioned in Entry No. 28 in List I, that the assent of the 
Governor-General could not cure such a defect and that therefore the 
provisions of the said sections of the Bengal Act were ultra vires. 
Three of the persons, named Prafulla Kumar Mukharjee, Kedar Nath 
Easu and Abdulla Hakim, arrayed against the Bank, appealed to the 
Privy Council against th.at decision and the Judicial Committee 
thereof helds that the subject of the enactments concerned was money- 
lending which was a Provincial subject, and that they were not therefore 
ultra vires the Legislature of Bengal, even though contravening 
the provisions of SS. 32, 79 and SO of the Negotiable Instruments Act, 
1881. This decision also nullifies the efiect of a similar decision of the 
b'ederal Court in the ease from Madras of Yajnanarayan v. 
Subbara.yudu.‘ 


5 . (1944) F. L. J. 269 = 1944 F. C. U. 370= A 1. B. 1945 F. C. 2. 

6 Associated Press of ladis message dated ^ew Bellii, March. 3, 1947 
announcing the delivery of the judgment of the Privy Council on the 
llta January 1947 and the forwarding of a copy thereof to the Government 
of India, published in tlie ‘Bombay Chronicle’ dated the 4th March 1947, 



As the law had remained unsettled during the intervening period 
and there were similar provisions in the similar Acts passed by other 
Provincial Legislatures such as those of SS. 38 to 42 of the 
Agrioultuml Debtors Relief Act, 19S9 and S3. 7 to 9 and 13 of the 
Madras Agriculturists Relief Actf 1938, the Governor-General 
treating it as a case of emergency, had promulgated this Ordinance. 
Prima/fflcie it must be deemed to have a historical value only as 
the 3lst March 1947 has already passed away. It has however been 
printed and commented upon here under the belief that a reference to 
it may be necessary in any of the appeal cases which may be pending. 

In the above decisions of the Federal Court, it was not the 
whole Act concerned that was held to be ultra vires but only the 
particular sections thereof which contained the defect. This \vas done 
on applying the Doctrine of Severability, The said doctrine has been 
considered at length in several other cases also, namely those of 
Emperor v. Bhola Prasad,^ Kunioar Singh v. The Provincial 
Government of 0. P. and Berar,^ and Bank of Commerce Ltd., 
Khulna v. Amidya Kriskna,^^ 

The above question arises only when it is determined that 
particular provisions in an Act are ultra vires. Before it is determined 
a distinction has to be drawn between a ease of a mere irregularity 
and one of nidlity and it is only if a case falls under the latter that 
the Doctrines of Severality has to be applied if possible. On the 
question of the said distinction and the Doctrine of Waiver which 
is helpful in coming to a conclusion as to whether a particular case 
is that of an inegularity or a nullity see the judgment in Oour Ohand 
V. Pradyumna KumarA'^ Further, whether a provision can or cannot 
be waived by a party, depends upon whether it is of a mandatory or 
a directory nature and as ruled in Dhian Singh v. The Secretary of 
Stated a decision on that point depends upon the further question 
whether the particular provision is based on grounds of public policy 

8. A. I. B. 1942 Pat. 351, 355, 

le. A. I. E. 1944 F. C. 18, 21-22. ® 


or is made for \h& henejit of a parti&idar class or person. For deter- 
mining this it may be necessary to consider the scope and object of the 
Act concerned as a whole as was held in Dharendni Krishna r, Mihar 
The intention of the legislature must again be taken into 
consideration in each case and no presumption as to the directoriness of 
a provision can be drawn merely from the lact that it relates to a 
mere matter of procedure as ruled in Mooio Mohini v, Kityanand.'^i 

Before considering this again it is necessary to determine 
whether a ease of conflict is a case of a mere diversity or of a real 
repugnancy. It is only when two diverse elements seek to occupy the same 
field that a case of repugnancy, which means inconsistency or contrariety 
with respect to quality, matter or prescribed form, can according to the 
ruling in Foster’s cctse^^ be deemed to have arisen as held in the 
case of Bikram Kishore Y. Tafazscd Eossain,'^^ 

S, 7® in the Ninth Schedule to ike Q, of I. Act, 1935 1 — ^The 
said schedule contains the "Provisions of the Government of India Act 
(1919) continued in force with amendments” until the establishment of a 
Federation in accordance with the provisions of S. 317 contained in 
Part XIII of the Act, containing the "Transitional Provisions^ 

S, 317 in Part XIII of the Act The transitional provisions 
contained in S. 317 in Part XIII of the Constitution Act relate to the 
continuance with certain amendments, of certain provisions of the Govern- 
ment of India Act, (1919) necessary for the interim Government of India 
pending the establishment of a Federal Government notwithstanding 
the repeal of that Act with the proviso that nothing in the said 
provisions shall affect the provisions of the last but one preceding section 
and a specific provision in addition thereto to the effect that the act 
done by the Secretary of State in Council under the old Act before the 
coming into force of Part III of the new Act shall not be considered 
invalid inspite of the non-continuance of his Council by the amended 
provisions contained in the Ninth Schedule to the new Act. 

* 13. A. I. R. 1943 Gal, 266, 277-78. 

U. A. 1. K. IMS Cal. 609, 610. 

15. 11. Coke Eep. 6613. 

16. A. I. B. 1943 Cal. 687. 


The N inth Schedule to the Constitution The Ninth Schedule 

to the new Act comprises severaT amended sections of the old Act 
mentioned by their original numbers although they are not consecutive 
ones. Thus for instance, sect ion of the old Act lis amended occurs 
between sections 69 and 85. 

5. 7B of the old Act as ocoiwring in the said Schedule:— This is 
a section empowering the Governor-General ‘‘to make and promulgate 
Ordinances for the peace and good government of British India or 
any part thereof’, “in cases at emergency” which will have “the like 
force of law as an Act passed by the Indian Legislature/' “for the space 
of not more than six months from their promulgation/' be “subject 
to the like restrictions” and ‘ like disallowance” as the power of the 
Indian Legislature to make laws and “be controlled or superseded by any 
such Act." 

Powers of the Indian Legislature to make laws: — ^The powers 
of the Indian Legislature to make laws have been defined in Chapters I 
and II of Bart V of the Constitution Act comprising yS, 99 to 110 of 
the Act which are to be read with Lists I, II, and III in Schedule VII 
to the Act. These powers are subject to that of His Majesty to disallow 
any Act, though passed, by an Order in Council issued within twelve 
months of its promulgation. 

Sub-section ). —Duration of an Ordinance and the amend- 
ment of S. 72 in that respect : —According to the said S, 72 of the 
old Act as so continued to be in operation an Ordinance would remain 
in force for “a space of not more than six months.'’ However by sub- 
section (3) of section 1 of the India and B-urma {Emergency Provi- 
sions) Act, 194-0 {<> and i Geo, 0, ch $8) passed on 27th Juno 1940, 
the said words occurring in the said B. 72 of the old Act have been 
omitted and certain other alterations in the wording of the said section 
have been made by other sections of the said Act. The relevant ones 
from amongst tlie alterations are ;-~-(l) that an Ordinance made ur^der 
the said section 72 becomes applicable even to those who are exempted 
from the operation of certain Indian lairs by 8. m of the new Act ; 
(2) by virtue of S. 8 of the said Act of BarKament read wth 88, l and 2 



sacli emergency^ ordinances, roinain in force for , /beginning 

from the, .date of passing of this Act and ending with such date, as Hk 
Majesty may/' by Order in' Council, declare' to be the end of the' 
emergency which was the occasion of the passing of 'this Acl/^ The 
■ power' of promnlgating ordinances is under 'S. 4 (1)^ ordinarily .exercise*^' 
able by the' Governor-General only on the.' direction -of '' the Secretary 
of State but in ■, cases ■ in' which the delay .caused 'by calling for it is ■ 
likely to be, detrimental to the public interest he may act upon it 
without such a direction. ' , , : 

Scope oi section — This is the only substantial section in 
this ordinance. By its two clauses (a) and (6) it dlimts that the 
provisions of the Acts mentioned in the First Schedule thereto and of 
the amendments, if any, made before 12th December 1944 so for as 
they relate to or aftect promissory notes or proceedings arising out of 
such transactions shall be deemed always to have been valid and 
effectual for all purposes as if they had been enacted by the Central 
Legislature and provides that no decree, order or award made before 
the date or during the contirmance of this ordinance shall be called 
in question or subjected to any modification on the ground of incompe- 
tence of the Legislature concerned. 

First Schedule . — ^The Acts mentioned in clauses (1) to (11) of 
this Schedule are Acts passed by the Brovincial Legislatures of Madras, 
Punjab, Bihar, Orissa, Central Provinces and Berar, Bombay, Sind, 
Bengal and United Provinces after 1st April 1937 when Part Ilf of the 
Constitution Act came into force* ■ 

The Central Legislature could have passed all those Acts and 
made the amendments therein referred to in clause (12) by virtue of the 
power conferred by sub-section (1) of S. 100 of the Act of 1935 and owing 
to the subject dealt with therein having been included by Entry No. 28 
in List I forming part of Schedule VII to the Act. The Proclamation 
of Emergency required by S. 102 to be issued had been issued by the 
Govemoi>General and published in the Gazette of India^ Ewtraofdinary 
dated 3rd September 1939.^"^ 

17. See Legislation ancl Orders Eelatiug to War, VoU 11, (Second edition^ 


The amending A^ets referred to in clause (12) are : — 

(i). The Madras Agriculturists Eelief ( Amendment ) Act, (XV 

of) 1943. 

( 2 to 6 ). The Central Provinces and Berar Eelief of Indebtedness 
( Amendment ) Acts, (II of) 1940, (VI of) 1940, ( V of) 
1941, ( XI of ) 1942, ( n of) 1943. 

( 7 ). The Bombay Agricultural Debtors Eelief ( Amendment ) 
Act, ( VI of ) 1941. 

(8). The Sind Agriculturist Eelief (Amendment) Act, ( VI ! I of ) 

1940. 


(9 and 10), The United Provinces Debt Eedemption (Amendruunt) 
Acts, (VI of) 1941 and (VI of) 1942. 

These amendments relate to the Acts mentioned in claufos 
(5), (6), ( 7) and (9). The Acts mentioned in the other clauses hud not 
teen amended before 12th December 1944. 

Second Schedide.~All the Bix Acts mentioned in this Schedule 
are Acts passed before 1st April 19^. The Provincial Legislatures 
which passed them were those of the Central Provinces, Punjab, Assam 
and BengaL 

The amending Acts referred to in clause (a) are 

( 1 to 10 ). The Central Provinces Debt Conciliation ( Amendment ) 
Acts, (lof) 1934, (XIV of) 1935, (XXVIII of) 1935, 

( XV of) 1936, ( XXXUI of) 1936, ( XVII of) 1937, ( XIX 

j; ; r : of) 1939, (XX of) 1939, (XXI of) 1939, and (XXII of) 1939. 

(11 arid 12 '^. The Punjab Eelief of Indebtedness ( Ameudmert ) Acts, 
(XII of) 1940 and (fi of) 1942. 

(vl3 ), , : The Assam Money-fep^rs ( Amendinent ) Act, ( VI ofs 

1943.' ' , -.v.v,..., , 



of ). 1939, ( XVIII of ) 1939, ( XXIIi of) 1989, (XXTII of ) 
1989 and (XIV of) 1940. 

(22 and 28), The Bengal Agricultural Debtors ( Atnendment ) Acts, 
( VIII of) 1940 and ( II of ) 1942. 

(24). Tho (Jentral Provinces and Barar Reduction of interest 
( Amendment ) Act, (X of) 1938. 

, As can be seen from the titles themselves the. Act mentioned in 

the first clause was amended no lass than 10 times, that mentioned in 
: the fourth 8 times, those mentioned in the second and the Mh,' 

I twice and the remaining two, once each. 

i Provincial debt-enactimnts not covered by this Ordinance i — 

* The above 11 Acts passed after 1st April 1937 and those amending 

' them and the 6 Acts passed before the said date and those amending 

them do not exhaust the list of Provincial debt-enactments passed 
between 1933 and 194-5. Those not covered by this Ordinance thereout 
i are — ■ .. .. ' ,, , ■. ^ ■ 

(I)' The Bjhar Money-lenders Act (III of) 1938. This was only 

partially repealed by Bihar Act VII of 1939, No, 3 iii 
Schedule I. 

The Bengal Rates of Interest Act, ( III of) 1939. 

The Madras Pawn-brokers Act, (XXIll of) 1939. 

The Madras Debt Conciliation Act ( XI of) 1936. 

The Madras Debt Conciliation (Amendment) Acts, ( XVII 
of) 1942, ( IX of ) 1943 and ( XXXI of) 1943. 

The United Provinces Agriculturists Relief Act, 1934. 

The United Provinces Agriculturists Relief (Amendment) 
Acts, ( III of 1935 ) and ( IX of ) 1937. 

The Usurious Loans ( United Provinces Amendment) Act, 
(XXlIIof) 1934. - 

The United Provinces .Regulation of Agricultmal Credit 
Act, (XIV of) 1940. . ^ 


( 2 >; 

( 3 ) 

(4) 

(5 to 7) 


(«) 

(9 and 10) 
( 11 ) 


( 12 ) 



(13.) The Punjab Debtors Protection Act, ( II of ) 1936. 

(14 and 15) The Punjab Debtors Protection ( Amendment ) Acts, ( IX 
^ of) 1938 and (X of) 1939. 

(16 ) The Usurious Loans ( Central Provinces Amendment ) Act, 
(XI of) 1934- 

(17) The Provincial Insolvency (Central Provinces Amend- 
ment) Act, (II of) 1936. 

(18 ) The Central Provinces Protection of Debtors Act, (IV of) 
1937. 

APPENDIX V. 

BILL No. XIII OF 1939*. 

The attention of the reader has already been drawn at several 
places in the Commentary on the Act of 1939 to the fact that BiU 
So* Xlll of 1939 had undergone several modifications before it became 
Bom. Act, XXVin of 1939. It would however be useful to know that 
the BUI as published at pp. 117-52 of Pt. V of the Bombay Oovera- 
ment Gazette dated 20th February 1939 contained the samfi five 
chapters comprising 82, instead of 86, sections, divided as follows 
Chapter I.— Clauses 1-3; Chapter IL— Claus® 4-16 ; Chapter III. — 
Clauses 17-61 ; Chapter IV.— Clauses 62-72 and Chapter V— Clauses 
73-82. 

The fuU and short titles, the preamble, and the headings of the 
chapters and the clauses, had remamed completely unmodified. 
A Comparative Table of the numbers of the unmodified clauses and the 
corresponding sections, the clauses which were entirely deleted, the 

•For the legitimate use wMoh can be i^e of the history of any piece 
of le^slation prior to its enactment see the Commentary under the sub-heading 

AWfoite lUfm-enee to Subfeet \ix 

Ck>mm«iil5»ty ofi S, 


sections which had no clauses in the Bill corresponding to them and 
the clauses which were enacted on partially modifying them had been 
given at p. 327 of the First Edition of the Act. 

Note the following references, namely ; — 

L Notes on Clauses at pp. 154-60 ofPt.V of the Gazette AsXqA 
20-4-39; 

2. Speech of the Hon’ble the Finance Minister who moved the 
first reading of the Bill at pp. 2418 et seq. of Pt. II of Vol. V 
of the Bombay Legidative Assembly Debates, 1939 ; 

3. Report of the Select Committee and the amendments proposed 
by it at pp. 335-41 of Pt. V of the Gazette dated 25th July 1939. 

4. Bill as re drafted in view of the Report at pp. 342-89 of the 
same Part of the Gazette of the same date. 

6. Rules made by the Provincial Government under S. 83 of the 
Act together with the forms prescribed thereby, as reprinted at 
pp. 261-325 of the First Edition of the Act from pp. 685-727 of 
Pt. IVB of the Gazette dated 21st August 1941. Amendment 
therein were subsequently made by R. D. No. 3791/33 dated 1st 
July, 7th August, 7th October, and 24th December 1942, 
1st July 1943 and 25th April 1945. 
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such clear provision with regard thereto. 
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Co-operative Land Mortgage Bank; C. B. I. C.=Central Banking 
Inquiry Committee; P. G.= Provincial Government; Prl I* M. 
Bank=Primary Land Mortgage Bank; Pt.=Part; R, C. A.=Royal 
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Adjudication, of a debtor as 
an insolvent when to be made.— 

. nrrtvisiinn for CXXVII ; 284-85. 

Accounts, general provision lor 

takin<».— LXIII ; 179-80.— inspec- Adjustment of debts, application 

tion of, to be allowed by an for,— See Application.— ^xoce- 

authorised person.— CLX VI II.— dure for,-(Pt, I) cb. II, (Pt. II) 

maintaining and furnishing copies ch. III.— scheme of, when to be 

of by him— CLXVII.— method prepared.- XCIX-C; 244-46,,— 

of mah-iug up,— LXVI— VIII; when liable to be set aside on 

Act done by a debtor in order re-opening an award.— CVII ; 

to deftaud a creditor, consequ- 252. 

of._LII; 152 .— the term, Admission, of claim by a deb- 

as defined in the rules.-OLIV. tor, effect of ^-LXVIII ; Isa— 
adjective LAW.— See Proeedwre, \ weight when to be given to,— 


Abult Co-paecenee, absence of, 
in an U. H. F. no bar to its being 
held to cultiy ate personally if 
a prescribed conditon fulfilled.-, 
XIII; 80. : ■ 

Advocate, ban on the appearan- 
ce ol';-CXVII; 274-75.— inclu- 
ded in the term ‘ Pleader.’— OX- 
VII. — when, permitted to 
appear.- CXVII- VIII; 274-75 
Agbeement between parties as to 
manner of making up accounts 
when to be disregarded.— LXV ; 
190. 

Agbicultubal, implements, hire 
or purchase of, one of the purpo- 
ses for which authorised persons 
can advance loans. — CLV. — - 
labourer, right of, to make 
application and get iportgage- 
debt adjusted, though not a 
debtor.— LXXV. — the term, not 
defined — LXXVII — IX, — machi- 
nery, current expenses of runn- 
ing, one of the purposes for which 
authorised persons can advance 
loans. — CLV. 

Agbicultuke, definition of ; 
XI; 27.— income from, necessary ' 
to consider whether a person is 
or is not a debtor. — See Debtor, 
Alienation made with fraudu- 
ent intention, to be declared 
void— 223-25.— , of property 
before discharge, except witb 
Wao^on, prohibited“CXV| 


— ,of standing crops or produce of 
land by debtor without permissi. 
on a crime if resource society or 
financier amongst creditors.— 
OXXXIII-IV; 801-03. 

Alienee in good faith and for 
valuable consideration, rights of, 
exempted from the operation of 
S. 28-LXXXVI. 

Ambiguity in a section how 
cleared up.— 31-43, 79-80, 135- 
38, 150-51, 172-75.— presumption 
to be drawn in case of,.— 174. 
Amending Acts how to be 
interpreted.— 174-75. — retrospec- 
tive efiect when given to, — 172— 
■76. 

Amendment, in law, chaises 
eflected by — II-VI, Int. 1-4, 
Amend, to, one of the objects 
of passing the Act of 1947.— 

I; I-II. 

Amount held due, finality of., 
—GUI; 236, 256. 

Analogous law referred to.— 
158, 161, 164, 182-83, 184-85, 
187-90, 202-03, 205, 212-14, 

224-25, 255, 276-77. 

Annual income, net, when to 
be considered.— XCVI— VII; 
239-40 — total, when to be consi* 
dered.~X-XI, 26-27. 

Any othbb law, in which cases 

to be disregarded.— LXXV, ''XO 
II, CX?,. CXX, CXXIH; 77, 
M, 207, 281, 256, 258, 270. 


Aweal, decision in, finality of,— 
CXX; lOSi^nature of the right 
of.,— 89 --limitation for filing, the 
same as for one under the C ode 

Int. IV-VI; CXXII. CXXV, 
CLXVl— no special grounds 
prescribed in the Act of 1947 as in 
the old one. — CXXII 5 98. 

Appeals against awards etc. made 
the Boards how to be dis- 
posed of, . -CXXII j 98, 102.- 
against which awards, decisions 
and orders, lie and against which 
not, under the present Act.— 
XLIV-V, XLVI, LVII, LXIII, 
LXIX, LXXXI, LXXXVIII. 

xcix, cm, evil, cvm, 

OXllI, CXVII, exx, CXXXI.-, 
pending at the date of coming 
into force of the present Act, how 
to be disposed oh— CXLIIi. 
transfer of, to Court, when neces- 
sary.-LYIlWX; 167 69. 
AWEAEANCE OP PAETY, ho Special 
provision in the present Act 
for ;—CXX.— provisions in the 
old Act for ,.-^274-85, 281-82. 
Application, by a debtor jointly 
and severally liable. — XXXVI; 
124.—, for adjustment of debts.— 
XI^VIII-IX; 110-11.-, /or de- 
claration of mortgage nature of 
a transfer of land made by an 
agriculttiral labourer.— LXXV, 

JX%Yn*lS.L-^jbr declaring a 
transfer Boade bj^ a debtor tp 


be of the nature of a mortgage. 
LXXV.— /or getting preliminary 
iaformatian.-XXXlIi-Vl; 121- 
24 ; CLXXIII.— /or recording se- 
ttlements made outside the Court 
and in pending proceedings— 
XL-XLVI, 129-35, l38-40.-/or 
the recovery of an instalment in 
arrears.-CVIII-XIII.-,/or re- 
opening an award and readjust- 
ment of debts.-CVII-VIII; 252- 
63, forms of, prescribed under 
SS. 4 (1) and 8 (l).-CLVII-IX. 
Applications, consolidation of, 
when to be made. — L ; 145. — 
transfer of, from a civil or reve- 
nue court to the Court, when 
necessary. — LVIll-IX; 167-69. — 
withdrawal of, not to be made 
without Courts’ permission. — 
IXL ; 144-45. 

Aeeas for which Boards were 
established before or with efleot 
from 1-2-47.— //if. 75-80. 

AbkEaes of instalments due 
under an award, procedure for 
the recovery of,— CVIII-XIII. — 
recovery of, as land revenue by 
creditors through the Court and 
the Collector.— CVIII-IX ; by 
the Pri. L. M. Bank or the Bom. 
Pi G. L. M. Bank as arrears of 
land-revenue.— CIX ; 246. 

Assam Acts'' on this subject passed 
before and after 1-4-37 and their 
^ poptents,r-*/7^f. 67-58j 67, 


Assam Money-Lknbebs Act. I934j 
contents of,. — Int, 67. — leferenees 
to,— 31, 57; 329. 

Asessment axd taxes for the 
current year payable by a debtor 
to Government to be deducted 
while determinins: his net annual 
income.— XGVI-VII ; 240- 
Assigned debt, when adjustable 
and when not. —XXX IX, 126. 
Assignee from non-debtor, not 
entitled to the benefit of the Act 
if debt assigned after 1-1-38. — 
XXXIX, 126. 

Authorised person, conditions 
subject to which, can advance 
loans to debtors. — CLXVl-lX. 
—duties of, to allow inspection 
of accounts.— CLXVIII.— to main- 
tain and supply annually copies of 
accounts to debtors. — OLXVIII.- 
penalty incurred for breach of con- 
ditions by, — CLXIX. — purposes 
for which, can advance loans. — 
CLV.,— prohibited from unreason- 
ably withholding permission to sell 
or hypothecate crops or produce 
of land by debtors.-CLXVII. 
Authority to advance loans to 
debtors, power of P. G. to grant, 
to any person and impose 
certain conditions on the exercise 
ofi-CXXXVIL 
A}fABD, appeal against,.— 


against the bank passing bonds or 
paying cash to be supplied to it.— 
CLXII.— definition of the term; 
IX; 24.— execution of,.— 266.— 
forms of, prescribed by rules.— 
CLXII, CLXXlY-VI.-particulars 
to be mentioned in,. — CLXXIY- 
VI; 237-41.— postponement of 

payment under, when necessary.- 
CXlIt-IV. — position of a debtor 
who is a party to,.— CXY ; 270 ; 
CXXXIII-IX ; 301-04 — recovery 
of an instalment due under,.— 
GVIII-IS; 266. — recovery of pos- 
session of property under, not 
specifically provided for. — CXI- 
XII.-registration of,.— CVIIl-lX; 
263-64.— suits etc. to test legality 
of, .prohibited under the old 
Act, not under the present one. 
—TntXXl-lli 295-97. 

Awards made by Boards, execu- 
tion of, whether possible or not, 
Inf. XXI ; GXII, CXL. 

B 

Bar of suits and proceedings 
under the old Act.-— 295-97.-1, 
to the enforcement of remedies 
by a surety of a debtor— XXXYII- 
IX.— omission of provision as to, 
consequences XXI-II. 

Bengal Acts on this subject 
passed before and after 1 - 4-37 


and their contents.-^ Jwf. 65-56. 
0 «^«*rbMing character Bengal AaRicuLimAL Bebtoes 

off contents of, , and Acts 



amending d3« refer* 

ences to;— 107, 329. 

Bengal M.onet-i.endees AcTj 
1940, cases of repugnancy under- 
discussed.— 12-13.— contents of,.- 

Int, 64 .— refci^enees tQ,-Int, 61n; 
197 «., 329, 333. 

Bengal Public Demands Eeco- 
VEST Act, 1913, xeiereiice oo_.— 
Int, 56. 

Bengal Bates oe Inteeest Act, 
1939 ,.— references to,. — Int. 64 ; 
339. 

Bihae Acts on this subject passed 
after 1-4-37 and their contents.— 
Int. 62-63. 

Bihae Monet -lendees Act, 1938, 
contents of, and Acts amendings, 
-“Int. 62. 

Bihae Monkt lendees ( Regula- 
tion of transactions) Act, 1939^ 
case of repugnancy under, discus- 
sed. — 12. — contents and effect 
on the Act of 1938. — Int. 63; 
328. 

. Boaeds, dissolution of, made from, 
date of commencement of the 
present Act — CXLIIL — ,establi* 
shed under S. 4 of the old Act 
from time to. time, lists of„ — Int. 
75_80. — relevancy of date of esta- 
blishment of, in area ot a person’s 
residence, while determlninst his 
or Its status as a debtor. — X-XI. 
Bombay Act XXVIII of 1939 as 
amended upto 1946, change in law 


effected by,.— J«i. 29-48,— nature, 
extent and commencement of,.— 
Int. 1-4.— object in passing 
4— 6. -part played by Oongress 
Government in passing,.— 9- 
ll.-peculiar nature of the remedy 
provided hy,.—Int. 26-29.— per- 
sons to whom the remedy is avai- 
lable.— /n#. 23-26.— reasons for 
passing,. — Int. 6-9.— remedy pro- 
vided by,. — Int. 11— 22.— time- 
limit for availing oneself of the 
remedy.— JnL 26. 

Bombay ActVIof 1941, references 
to,. — Int. 1; II. Int, 1-4; 14, 128, 
289, 310-11, 316, 318. — text of and 
comments onj -320-21. 

Bombay Act Vlll op 1945, refe- 
rences to,. — / tiL I-ll; II, XIX, 
XLVill ; Int. 4-6, 26, 55, 72 ; 26, 
27, 63, 110, 116, 153, 162, 165, 
167, 220, 231, 240, 248n, 267, 270, 
281«, 28on, 290,290/1,297, 301», 
309, 311, 326n,. —text of and com- 
ments on,.— 321-25. 

Bombay Act II of 1946, refer- 
' ences to,.— Jnl I-II; II;— 
llw; 237«, 245 n.,.— text of and 
comments on,. — 325-26. 

Bombay' Acts on this subject, 
history of, -int. I-III ; Int 1-74!. 
Bombay Agek.dltdeal Debtoes 
Relief Rules, 1947.-ULI-XXII.~ 
forms prescribed by, with com- 
parative notes. — CLXXlI^IXi— 
' publication of the draft of„-CX<I«, 


Bombay Agricultural Debtors 
Relief Rules, 194-1, contents of 
and forms prescribed by,.~CLI- 
11, —supersession of,,— CLI. 
Bombay Bill No. VII of 1938, 
history 74. 

Bombay Bill No. XlII of 1939.- 
Int. 32; 286. — dates of the princi- 
palsteps taken towards the passing 
of,. — ^L—^general view of the 
contents of,. — 340^41. 

Bombay Bill No. XX\^II of 1946, 
publication and supersession of,.- 
Int. 74. 

Bombay Bill XIV of 1947, date of 
publication oi,.—Int 74.— prin- 
cipal steps taken towards the 
passing of,. — Int. 74; I-IL 
Bombay Civil Courts Act, 1869, 
references to,.— XVI ; Int. 21; 45, 
87-89. 

Bombay Co-operative Societies 
Act, 1925, bill to amend,. — Int. 
72n.,.— references to,.— IX, XII, 
C.; Int. 74 ; 24, 29, 44, 53, 55, 
245, 247. 248n. 

Bombay Debt Relief Legislati- 
on, character of,.— VI; 8 .— rede- 
eming features oi,.—lnt, 71-74. 
BomEay District Municipal Act, 
1901, reference to,.— 267. 

SfciMBAY General Clauses Act, 
iW, refetences to the provisions 
pi-Jwt. ?:vi, XIX, XXI ; XXI; 
iy|II,LXl, CXlI-Xm,.GXIr'^ 
CL, CLPCH,' . V-; , ; 


Bombay Land Revenue Code 
1879, references to the provisions, 
of,-/««.VIII; Xll, XIII, Xx! 
XXI, XXIV, LXXIV, XCI; 28-30, 
52, 57, 95, 206, 226, 228n, 250, 
267, 272, 273, 285, 290. 

Bombay Money-lenders Act, 
1947, eflect of the passing of, Int. 
XV.— inapplicability of, to eases 
falling under this Act.— Int. 
XV.— previous history of,.~^Int. 
31, 44, 73-74. 

Bombay Municipal Boroughs 
Act, 1925, reference to,.— 267. 
Bombay Bleadees Act, 1920, 
reference to,. -275. 

Bombay Provincial Banking In- 
quiry Committee, recommenda- 
tions in the report of,.— Int. 8, 30; 
2-4. 

Bombay Provincial Cooperative 
Land Mortgage Bank, copy of 
an award made under S. 33 to be 
sent by Court to,.— CLXIL— 
scheme for payment by, in cash 
or by bonds ofc reditor’,s dues as 
scaled down, when to be drawn 
up.-XCIX-C, 244-51. 

Bombay Smallholders Act, 1938, 
repeal of,.— 310-11.— references 
to, Int. 4; 289. 

Bombay Tenancy Act, 1939, re- 
ferences to,.— 34, 45. 

Bonds guar^teed by Government 
when to be issued to creditors by 
Pro, Co.-op. L. If. 



Bank.— C; 245. 

C. 


legal eftect of, — ^XL— XL¥;129-35. 
Changes in law made, hy di- 
jinUions„-XlY-r%XlY.^bythe 
Cattle, hire or purchase of, or passing of Act. XXFIll of 
maintenance of, one of the pur- I939.~lnt. 33-48,.-o/ Act VI 
poses for which an authorised of mt~Int.l-i,.~-of ActVni 

person can advance loans.-CLV. i945.-Inf. 4r6^qf Act II 
Central Indian Banking In- iP4g.-244-51.-of Act XXV- 

QUiRY Committee, references to III of 1947 II-VL 

the recommendations of,.-/«t. 8, chapter, heading of, as aid to 
30 ; 2-4. interpretation. — 15-16. — the ex* 

Central Provinces and Berar pression, explained. -67. 

Acts on this subject passed before Charitable institution, holder 
and after 1-4-37 and their con- of land on behalf of, not a holder 
tents,. — Int. 49-53, 68-69. for being held to be a debtor. — 

Central Provinces and BER.iR xil; 28-29. 

Belief of Indebtedness Act, City of Bombay, exclusion of, 

1939, principal feature of,.— Zni. from the general operation of the 

69.— which Acts passed to amend, Acts.-VII; 14« .—intermediate ex- 

Int. 69. — reference to,. — 328, tension of certain sections to,.— 

Central Provinces Debt Conci- 14.— legal effect of the exclusion 

liation Act, 1933, principal pro- from operation of,.— Jtii. 1-4. 

visions of,.— Zwt. 49-52, 55,. — Civil Courts, duty of, to trans- 
references to,. — 107, 329, fer pending suits, appeals. 

Central Provinces money- applications for execution and 

LENDERS Act, 1934, references proceedings other than revision- 

to,.— fnfc 31, 69. — which Acts al, to the Court. — LVIII-IX; 

passed to amend ,. — Int, 69. 167-68. — debarred from entertain- 

Certificate of sale to be granted ing or proceeding with certain 

to a purchaser of debtor’s pro- suits and proceedings.— 29*5. 

perty, form of,.— CLXXVII— probable effect of there being no 

provision for supplying,.— CLXV. such prohibition in the Act of 

— ,to be granted to one who had 1947.— Int. XXI-IL 

lenC money to a debtor, on borrow- Civil Procedure Code, 1859, 

ing it,---300. ^ ‘ , reference to,.— 45. 

Cebi^cation of a settlement, CrviL Procedure Code, 1908, 


application - generally of the 
provisions of, to proceedings 
under ch. II.-XLVI, CXXV- 
VI; 80. references to,, — Int. 20, 
45, 46, 54, 50 ; 30, 57, 78, 81, 82, 
83, 95, 99-100, 101, 102, 103, 
104, 106-07, 108, 111, 144, 164, 
205, 227, 255, 265, 266, 275, 
276, 276n, 278, 284, 288, 289, 
297,. 317. 

Code, the term, as defined in 
the Rules. — CLIV. — the procedu- 
re in, to be followed generally, in 
proceedings. — CLXVI. 

CoLLEcroE, duty of, to file state- 
ments on behalf of Government . 
in response to Court’s notice LXX- 
XI-II 5 218.-penalty incurred by, 
for non-compliance with notice., - 
LXXXII.— permission of, nece- 
ssary for transfer of lands to 
which S. 73a, of the Bom, L. R. 
Code applies.— 226, — power of, 
to fix the maximum limit upto 
which loans can be advanced 
under S. 54.--CLXrX.— -service of 
notice on, on behalf of Govern- 
ment,. — LXXXI; 218 to recover 

arrears of instalments due under 
an award. — CIX. 

CoLLTJSioN, consequences of, to 
ddbtor alone-251. — to debtor and 
creditor concerned.™ClV-V. 
GOMPAEATIVB TABLE of COrres- 


XXIX-XXX. — of the common 
features of provincial debt laws.-- 
Int. 81-83.— of the Rules and 
Forms made in 1947 and 1941.— 
CLII. 

CpjAPODSD iXTEBEST, agreement 
between parties as to allowing, m 
which cases to be disregarded.-- 
LXV; 190. 

Conditions subject to which 
authorised persons can be allow- 
ed to advance loans to debtors. — 
CLXVI-IX-sanction behind the 
imposition of,.— CLXIX. 

Conflict between parts of a 
statute how reconciled to 
secure harmony.— 150— 51.— a 

Government notification and a 
section.— 21-22.--a preamble and 
a full title.— 5.— a preamble and a 
section.- 6-7.— a rule and a sec- 
tion.— -CL.“the different parts of 
the same statute.— 160-51. — the 
general law and a special enact- 
ment.— 79-90.— an Indian statute 
and international law. — 37. 
Consolidate, to, one of the 
objects in passing the Act of 
1947.— L— meaning of the word, 
explained. — I-II. 

Consolidation of applications, 
when required to he made.— 
' is 145.' 


CoNsriTOTiON Act, date of opera- 
PpoAing sections of the Acts 'if taon of Part III of, 49. 

' lllf awl ^ InMa 


Aet^: '1935.- 

GJ^^sTR'UcTIax OF, a saving clause, 
general . rule of,* -64y--fiscal en- 
actments, , rules ' . for.j,— 96-98., -* 
penal' enactiiients, rules' for, — 
S4-S5.-*-words, msed’ but not do- 
iinod.«»”«'KlIIj XXl\^; 30, 57~60. 
Contract purporting to close 
pravious dealings and create a 
new obligation, when to be dis- 
regarded -LX V; 190 to the con- 
trary, in which cases to be dis- 
regarded,.— LXXVj 207> XOII; 
23i, XOV'II; 240j GXVj 270. 
Goxtrol, administrative, over 
Boards. — 105. 

Go-operative sooietv, claim of, 
liable to be extinguished, if 
statement not filed on service of 
notice,.— LXXXIL — definition of 
the term, .-.-IX, XY; 24, 44-45.— 
duty of, to give intimation and file 
statement as required by notice 
LXXXl-II; 218.--exe}npHon of, 
from operation of the Act save as 
otherwise provided-XXIY. — ,from 
payment of court-fee*— CYIII; 
258— axtinguishment of remission 
made by,. — LXXXlL--sums due 
to, not atJbcted any provisions 
of the present Act:— 'XXIV* 
unlawfulness of subsequent re- 
duction in remission if made 

by, -219- ^ 

Costs, liability to pay, when in- 
curred by a-''"party*-XXXlY-Y|- 
122, 241.' 

■ ,2 , 


Court, definition of the term,*— 
IX, .XVI; 24— 25.— duties and 
powers of,-chs II-III of the pre- 
sent Act, chs. IlI-lV of the old 
Act. — rights and duties of, cha- 
nges effected by the present Act 
in, Int.lY-Yl. 

Court Fee, exemption of back- 
ward class debtors, co-operative 
societies and scheduled banks from 
the payment of,.— CLXXIX ; 
CVIII; 258. — prpvisions as to, 
collected together in the present 
Act in one section but scattered 
in the old one.-~CXXIl-lV; 94, 
119, 130, 139, 257-58. —refund oL 
to creditor when necessary,. — 
LVlLVlll; 165.- time ici pay 
ment of,.— CVIIL 
Court-Fees Act, 1870.— see In- 
dian Court- Fees Act, 1870, 
Court in Appeal, occupying in 
the present Act the place of the 
Court in the old Act — lY-' 
VI. — pleaders debarred from 

appearing before, except in a 
few cases. — CXVIL— poorer of, to 
declare a debtor insolvent in cer- 
tain circumstances.— CXXVn,. — 
to entertain appeals under the pre- 
sent and old Acts but to dispose of 
them under the Code— CXXIL — 
to order interim sale of part of 
debtor^s property, if considered 
beneficial to him.— CXVL 
Creditor, changes in the rights 


au.d duties of, efFectod by the 
present Act. — hit. X-XH. — duties 
of, LIV ; 15G -157 examination 
of,.— LXIV-V ; 156-57.— penalties 
incurred by, XXXIV; LIl; 122, 
1-51-52.— refund of court-fee 
u», when net ;ossary. LVll-Vni; 
165. 

tiouKT, not. aulhorisoil 
to take cognizance of au 
olieuce under s. 53 of the Act 
except ou complaint made by the 
Court eoncerued. — CXXXIII-IV. 

CaiaiNAii Proobdure Code, 1898, 
references to, CXXXVI-VII; 8-i, 
308, 

Crops, tinauciug of, loans to be 
advanced tor, only under tho old 
.let.— 28, 303-04,— /’Ctisint/ of, 
included in tho detinition of 
‘agriculture’ XI { 27.— one of the 
purposes for which an authorised 
person can advance loans by way 
of seasonal finance. -CL V. — stand- 
ing, alienation or encumrance of, 
by debtor whan au offence under 
the old Act. -301-04. — hypothe- 
cation or sale of, by him when an 
offence uudor the proseut Act.— 
OXXXllL 

CUETtVATE PERSOJfAU.Y.— See To 
mltivate pmoncdly. 

OtJSTOM to tho contrary, when to 
ha disregarded. — LXXY i 
' 256 . 


Cox, percentage of, in different 
casas.-LXVI-VII, 

Cutting, of grass included in the 
present but not included in the 
old Act in the definition of ‘agri- 
culture’ — XI; 27.— of wood only 
not included in it in both tho 
Acts.— XI; 27. 

l> 

Dairy-farming included in the 
definition of ‘agriculture’. — Xi; 27. 
Date of application for adjust- 
ment of debt, importance of, in 
the present Act.^ — LVII. 

Date of Commencement, of the 
Act of 1947.~IX.— of the Act of 
1939 —14, 20, 21.— of the Acts of 
1941, 1945 and 1946.-22, 320n, 
Death of party, continuance of 
proceedings after,, -147.— -how ab- 
sence of provision in the present 
Act for their continuance can 
filled up.— Iwf. XIX, 

Debt, application for adjustment 
of,.— See Adjmimmt of Debts , — 
assignee of, from a non-debtor 
after cert-iin date not entitled to 
ijenefit of the Act,— XXXIX; 126. 
—definition of the torm,.~X; 25.— 
settlement of, how recorded and 
certified.— XL-XLl; 129-31_total 
amount of, to be considered in case 
of which applications.— XLVII ; 
141,— when liable to be re-adjultod 
252»53. — when extinguished 
■£lLi, i§^-52.— when to be sesded 




dowa and how.— -CXII-XV; *236 — 
32. 

Debtob, amount required for ma- 
intenance of, and his dependents 
to be deducted while fixing his 
net annual income. — XOVI-VII ; 
239-40. — the same and main- 
tenance of his cattle to constitute 
a good ground for taking ioiins 
from authorised persons.— CLV, 
changes in the rights and duties 
of, after the passing of the present 
A(it.—lnt, VI-X.— definition of 
the term,. — X-XI; 25-28. — duties 
of,.— LIV ; 158-57. —examination 
of,.— LXIV ; 181.— paying capa- 
city of,. — See Paying capacity.— 
penalty incurred by, on commis- 
sion of certain defaults.— XXXIV, 
Lll; 122, 151-52,— property of„- 
See Property . — when liable to be 
adjudicated an insolvent.— CXX 
VII f 284-85. 

Debtors of backwards tribes, 
appointment at^Dabt Relief Assi- 
stants for rendering assistance to 
the members of,.— 279-80. —ex- 
emption of such members from 
the liability to pay court-fee.— 
GLXXIX. 

Debtors outside the purview of 
this LEGlSfATlON.— fn«. XIV-V ; 
316-19. 

DebtReijef Assistants, appoint- 
ments of, in some districts for 
assisting debtors of backward 


tribes. —279-80. — legal po.sit-ion of, 
279-.80.— notification explaining 
the object of Government in 
making appointments of,.— 279. 
Debts .wd habiutibs excluded 
from the operation of the present, 
Act, — XXI\ a— i/jjd, from cortain 
sections of the old Act.— 
Decision, of a Board or the Oourt, 
suit or proceeding in re.spect of 
the legality of, prohibited. — 295. 
Declaration by the Court of 
a debtor as an insolvent, in which 
circumstances to bemade.— CXX- 
VII; 284-85. — , made by a person 
intentionally to one’s creditor as 
to material facts for misleaciing 
him, consequence of,.— LII; 152. 
— , lokicli, an agricultural lixbourer 
can apply for,, — LXXV,— icAic/i, 
a debtor can be called upon to 
make in a proceeding under S.8. — 
XLI;130.~t(>A'ic/(, creditors can be 
called upon to make before an 
award is made.— XCIX ; 245-46. 
Declaratory, Acts, rules for t.iie 
interpretation rtf,.~17o.— order, 
application that can be made 
for,.-LXXV - LXXV II-VIO. 
Decree of a Uouri. liow fir bind- 
ing on the parties thereto.— hX V' 
VI; ‘ 215-16.— the purposes for 
which the Court can re-open,.— 
XCIMII} 231-232. 

Decretal debt, included in the 
4?flnitioR of ‘‘debt’'— X; 25, 



subject to the statutory cut and 
liable to bo scaled down. — LXY^ 
VIII; CXII-III; 190-92, 231-32. 
Defence of Indu Act, 1914, 
reference to,. — 303. 

Definitions ( Act ). — IX-XIII ; 
24f30 ; ( Eules ). — CLIII.— and 

changes in lawefieoted by amend- 
ing ' them.-XlY-XXlV.-inclu- 
sive, how construed. — 48-49. 
Dekkhan Agriculturist Relief 
Act, 1879, references to,.-XXXV, 
LXII, LXY ; Int. 1, 6, 8, 28, 32, 
33-48, 49, 55 ; 33, 105, 182, 184- 
85, 187, 199, 200, 202, 212-14, 
275, 278, 281, 286, 311-12, 316, 
318. — repeal of, — CXLII-III; 311- 


E 

Ejusdbm generis RULE, meaning 
and scope of,.— 79-80. 

English law. how far capable of 
being made use of while inter 
preting Indian statutes.— 41 .43. 
English Money-lenders Act, 
1927, legislation in India on the 
lines of, recommended by the 
R. G. A.— Int, 7, 31. 

Enquiry. — See Inquiry. 

Equity, considerations of, wheihcr 
permissible while interpreting a 
section.— 37. 

Estoppel, principle of, basis of a 
provision in the Acfs.— LIII • 
154.55. 


12. — saving clause re. the repeal 
of,.— GXLII— III ; 311-12. 
Delegation of authority to 
Collector or his subordinate.— 
303-04.--Government notification 
making,.— 305. 

Disobe'tionary powers of public 
BODIES under statutes how to be 
exercised. — 175. 

Distribution of assets of an 
insolvent debtor, how to be 
made.-CXXX; 292. 

District Court, a Court of 
appeal.— rui. IV- YI, CXX; 86- 
87.-, included in the term “Court'’ 
under certain sections of the 
old Act — 25.— power of control 
of, over Boards,— 105. j . 

I^ties cf cbeditoes. and DSB- 
TOW,— RIY; 166'57. 


Examination of parties, when 
necessary and when not. — LXIV- 
V; 181. 

Execution of awards generally, 
provided for in the old but not 
in the present Act.— Int. XXI ; 
CVIII, CXII; 266. 

Ex PARTE proceeding. Court’s 

power to conduct, when exercisa- 
able.-CYI 

Explanation to a section, scope 
of, discussed.— 49- 50. 

Extension of time, Court’s 
power to grant, general provision 
in the old Act. — 108 ; ibid under 
the 0 P. Code.~Int. XIX. 

Extinguishment op debt, a'con- 
sequence of , certain kinds of 
deWt;— HI, LYl, LXXXII, 



cm, CIV-V. — discharge of surety 
in cases of, -XXXVII. 

F 

Fajiine Inquiry Co3rQiissiON,1945, 
reference to the report of; 199, — 
Federal Court and the Provin- 
cial Hiiih Courts, nature of the 
relation between,.— 10. 

IfiNANCiNQ OF CROPS, the term, 
defined.--XI ; 28~ibid, explain- 
ed— XXI; 51. 

Fisg.al enactments, rules for the 
in'.erprctation of. — 96-98. 

Fodder,- purchase of, one of the 
purposes approved for the ad- 
vancement of loans by autho- 
rised persons. — C. L. V, 

Form, the term, as defined in the 
rules.-CLIV. 

Forms prescribed by the rules of 
1947 and 1941, comparative table 
and study of,.-CLII, CLXXII- 
111 . 

Forusi for making appeals under 
the present Act. — CXX. — ^for ma- 
king applications under it,-- -XX, 
Vill, XL-I, LXXV, CVIH- 
IX. 

Fraud, a ifiowml for not declar- . 
ing a debt as extinguished inspite 
of default. — LIl ; 152, 154-56 ; 
for refusing to set aside aliena- 
tions and encumbrances, 223-24. 
Fraudulent alienations or in- 
cumbrances, voidness of,—LXX- 
XVI; 223., ■ 


Further sc-'ALINg down of debt 
when and to what extent neca- 
ssary.-XCIX ; 244-47. 

G 

Garden Produce, raising of, 
included in the definition or 
agriculture.— XI ; 27. 

General Notice to be issued 
under S. 14, method of publi- 
cation of,.-CLIX. 

Government, debts due to, to be 
shown in adjustment applications 
. — XXVIII; 128.-f5id, to have 
priority for payment over others 
due by a debtor.-XCV ; 238. — 
definition of the terms CLIV. — 
power of, to fix the maximum 
rate of interest for loans to be 
advanced by authorised persons 
and on the amounts awarded. — 
CLXIX, XCVII; 240, 304 -to 
recover its dues by other lawful 
means.-CIX ; 260.-revenue or tax 
payable to, not affected by the 
provisions of the present Act, — 
XXIV.-rule-making power o£ — 
CIXL-XL.— sums due to, for asses- 
ment or taxes for the current 
year to be deducted while 
ascertaining the net income of a 
debtor. — XCVII; 240. 
Government notification, ex- 
tent of authoritativeness of, con- 
sidered. — 21-22. 

^ Government notifications issued 
under the present Act— CLXX.— 



\'in--lX. — seWiiug up D. A. 
Boards for specified areas from 
time to time. — Int. 81-83. 
(lOVEUXMENT OF InDU AOT, 1935. 
— references %o,.-~rnt, 31, 60, 73; 
1ft, 40, 72, 126, 330, 332-33, 335- 
37.— section 317 of.— 335.— Sch. 
fX, sec. 72 of tlie old Act, in. — 
335-36. 

GOvEIiNMEKT OF INDIA ACT, 
1919, reference to,. — Int, 31.~ 
section 72 of, incorporated in 
Sch, IX to the Act of 1935.— 335- 


of, explained.— VII-VIII, XX- 
VlII-IX, GXXVII-XXYIII, 
oxxxn ; 67, 112 , 285 , 295-%’. 

Hindu fasiily, undivided, when 
deemed to be a debtor,— XI; 
27 - 28 . 

Hire or purchase of agricul- 
tural implements, one of purpo- 
ses for which an authorised 
person can advance loans,— CLV.- 
of plough-cattle, a similar purpose 
under the present Act only.— 
CLV. 


36. 

Government of India ( Provin- 
cial Legislative Assemblies ) Or- 
der 1936, reference to. — 120. 
Grass, cutting of, included in 
the definition of, “ agriculture ” 
in the present Act.— XI, XVIIL— 
ibid excluded from the said 
definition in the old Act. — 27. 
Grazing of cattle, included in 
the definition of “ Agrioultiu’e."-- 
XI; 27. 

H 

Harmony how secured in ease 
of inconsistency between ditlerent 
parts of a statute. — 150-51. 
Harrowing, one of the purposes 
for which an authorised person 
can advance loans, —CLV. ; 
Habvestiso, one of the purpo- 


History.and merits, an inquiry 
into, when to be made and not to 
be made— LX V, 183, 186. 
Holder, definition oL— XII ; 
28-29. 

Hold land, definition of.— 8ee 
To hold land. 

Horticulture, included in the 
definition of “ agriculture.”— XI; 
27. 

Hypothecation or sale of stan- 
ding crops or produce of land by 
debtor in which circumstances 
and to what extent prohibited 

and made a crime OXXXIII- 

IV. 

I 

Immovable property of a debtor, 
particulaTs of, to be determi- 


ned by the Court after deciding 
ses for which an authorised preliminary issu6s.~LXXXV ; 
person can advance loans.-CLV. to be given in the appli- 

ItotNG OF Chapters n.eanings ; cation for ai^ustment, the stnte- 


ments to be tiled on receipt of 
notice, and the a\vard.~XXA’'III, 
CLVII, CLXXIII, CLXII, CLr 
XXVIII; 127, U7-48, 237.— 

value o/i importance of one -half 
of, — XCIX-C ; 244-45. — manner 
of determining, .~CLX“XI.-to be 
determined by the Court along 
; Avith the parUculars”LXXXV, 

^ LXXXIX ; 222, 225-26. 

Ijiplied peoviSIOXs in a statute, 
rules for the determination of ; — 
137"38. 

Inclusive definitions, what are, 
and how construed. — 48.49. 
Income of debtoe, from agricul- 
tural and non-agricultural s >urces 
when to be considered— X-Xl ; 
26-27. — net, whan to be consider- 
i ed. XCVI-VII; 239-40; total, 

when to be considered. X-XI; 

I 26-27. 

] IxcuiiBBANCES, if fraudulent, 

I voidness of,.-LXXXyi 5 223-224-. 

particulars of, to be ascertained 
I by the Court. LXXXT ; 222— to 

be mentioned in an aAvard.— XCV, 
I CLXII, CLXXVII. 

I Indemnity, section on, in the 

I old Act. — 205-06. 

I Indian Arbiteation Act, 1940, 

I award made by a Board under 

I the old Act, not one under,.— 

'I cxiii. ' 

I Indian Contbact Act, 1872,; 

1/ reference to,, — In#. 73,317. 


Indian Coubt-fees act, 1870, 
references to,.~GXXII-IV ; 94, 
119, 120,257, 259 60, 260«. 
Indian Evidence Act, 1872, refe. 
rences to, ~lnt. 56, 73, 817. 
InDUN LlMiTATiON Af/f, 1908, 
afplicahility , of, to (duims iu 
proceedings under tile prosont Acf , 
Int. XIX —provision in the old 
Act as to,.— 298. refereneos to,.- - 
iuiC. 26, 45; 76,92-93, 317. 
Indian Penal Code, 1860, cer- 
tain acts during proceoc'iir.gs 
under the old Act, made offences 
under,, — 305. — references to,. — 
Int. 21 ; 82. 

Indian Regktbation Ac'jv 1908, 
awards made under tiie pre.sent 
Act, to be registered under,. — 
CVIII-IX — reiereueo to, .-317.- 
tirne for registration under,.— CX . 
Individual, when deemed to bo 
a debtor.-X, XVl-XX; 2.5 26, 
46-51. 

Indian Stamp Act, 1899, refer 
eiice to,.— 278, 

Inquiry, .statutory provisions for 
making, — XL, LXV, LXXV', 
LXXXVI.— , into history and 
merits of the case, when neco- 
.ssary and when not.— I jXV ; 183 , 
186 . 

Insolvency pboceedinus, l.ioading 
of a chapter. — CXXYII; 284.' — 
procedure to be followed in,. — 
CXXIX; 290.“prohiiiition of 



appeals against orders in, except 
as provided. — GXXXI ; 293. ' ■ 
Insolvent, adjudication of a 
debtor as, in which circumstances 
necessarjL-CXXVII ; 2S4,“-distri-' 
bution of the assets o£«-CXXX ; 
292 --prohibition of other courts 
from entertaining or proceeding 
with applications against,.— 
axxxi; 292. 

Instalments, amount of, how fixed 
. — XCVLVII ; 239. — maximum 
number of, that can be fixed.— 
XCVI; 239'4!0. — method of re- 
covery of, when in arrears.— CIX. 
Intercultivating, one of the 
purposes for which an authorised 
person can advance loans.— CLV. 

Interest, maximum rate of^ 
notified by the F. G., agreement 
between parties or provision in a 
decree or order of court to be 
given effect to only when not 
exceeding.- LXVI-VIl I ; 190.93 - 
authorised person not to charge 
loans at a higher one than,.— 
CLX IX.- -Court not to allow an 
amount found due at a higher 
one than,.— XCVII ; 240.— total 
amount of, allowed while making 
up accounts, not to exceed the, 
balance of the principal found 
' due,— LXVIII; 192-9a 
lH!l?pPBETATlvE ACTS how'feo '.fee’; 


.Issues, preliminary, to, be deci- 
ded before, proceeding with the 
■application— LV” VI,.; , 101-62. 

Smau/Oiml (Junior Division), 
Court' of, ■in, which':’ places 
deemed to be the Court under 
the present Act*— IX —p osition 
of, under the two Acts.— Dit 
IV— VI.—, (Senior Division) 
Court of, designated as the 
Court in the territory where 
he has ordinary jurisdiction — 
IXr- District, court of, the 
Court of appeal under the two 
Acts.— CXVI CXX ; 86-87 - 

poioers of, under the old Act.— 
86-103, 271““72.— under the 

present Act, to entertain and 
dispose of pending and fresh 
appeals- CX X , QX Lll 1 -to 
order interim sale of part of 
debtor's property if found bene- 
ficial to him— CXVL 
Judicial decisions, use that can 
be made of, for the purpose of 
interpretation. — 50. 

Jurisdiction of civil courts, 
provisions curtailing, how con- 
strued — 101 “-02. — of superior go™ 
urts not affected by provisions in 
special Acts, — 103-05. 

L ^ 

Labour, manual, income of. 
not to be considered while 
. detarmining income from non- 
^ '%noulteal;Bources.— X-Xl; 26- 


27 #— payment of cliaiges: for^ 
one of t!ie purposes for which an 
aiibliorise’d. parson can advance ' 
loans;^CLV». ' 

LiciJNm/ iii an xictj, rules to be 
followed while trying to fill up'y.— 
135-“37«--y in the present Act,— 
CXI-II; Inf. XIX— XXI L 
Land^ leasing of^ not included 
ill the definition of ^^agricultiire/^ 
—XI ; 27,— produce of, not to 
be hypothecated or sold by a 
debtor unless permitted, if indeb- 
ted to certain creditors*— CXXX- 
XIIWV. 

Land Valuation Officer, valua- 
tion of debtor's movable property 
made by, to be tak9n into consi- 
deration by the Court,— CLxL 
Law to the contrary, in which 
cases to be disregarded, — LXXV; 
207; XCIl; 231', XCVII-, 240; 
CXV ; 270,— of procedure, 
amendments in, to be given 
eftect to, retrospective as a 
general rule,— 173. 

Law, Custom, Oonteact, A^v^ard 
OR Degree to the contrary, in 
which cases disregarded.— XGIi- 
III. 

Law-, Custom, Contract or 
Decree to the contrary in which 
‘ case^ disreTarded*~231. 

Law, Custom or Contract to 
the contrary in which cases to be 
disregardadi^LXXV ; ,,207,;„ „ 

S.,- v"-V;-, ■. 


Law, or Contract to the contrary 
in which cases , to: be disregarded.’* 
XCVn;'240iCxV; 270. 

Leasing, of, land, not, included 
in the definition.of agrfoulture” 
Xl; 27. 

Legal presumptions of a general 
nature.— 23“-24 

Legislative Assembly Debates, 
1939, Voh YIL—Int, 10, 81 
63, 220n. 

Limitation Act, 190a™-See In- 
dian Limitation Act^ 1908. 
Limitation, computation of peri- 
ods of, Tvdien a party was engag- 
ed in proceedings under these 
Acts. — CX X X II ; 299, — statutes 

of, how construed.*’*92-*93. 
Loans, advancing of, grant of 
authority for — CXi; 303-04,*- 
power of 1\ G. to impose condi- 
tions on such author ity.~CX XX- 
X^II; 304~prescribed form for,. — 
CLXVHX, GLXXI. 

Local Authority, debts and 
liabilities of a debtor due to, 
excluded from the operation of 
the present Act.—XXlV . — ibid 
from certain sections of the old 
Act,*~60*Gl,“~duty of, to submit 
a statement of its dues on service 
of notice. ^LXXX i»II ; 218,- 
priority of debts due to, how far 
„ recognised.— xCVl, CXXIX ; 

238,' ■292.— remedy outside the 
■Act-awiable to, for recoyoring 


its dues.— CXX; 266.— sums due 
to, to be excluded while deter- 
mining the net income of a 
debtor — kCVII; 240. 

M 

Madras Acrs, passed before and 
after 1-4-37 and their contents.— 
Int. 58-62. 

Madras Agrigultdrists Relief 
Act, 1938, Acts of 1943 amend- 
ing,— Int 61, 62-63 ; 338.— cases 
of repugnancy arisen under, dis- 
cussed.- 10-12. —references to,.— 

Int. 60, 61, 61n; 328, 333-34. 
Madras Debt Cosgiliation Act, 
1936, Acts amending,.- Jut 61; 
339.— contents oi,.~-Int. 68-59, 61. 
— references to,.— 107, 339. 

Madras Pawn-brokers Act, 1943, 
references to,. — Int, 62; 339. 
Mahalkari of a peta, valuation 
of debtor’s landed property made 
by, to be considered while deter. 
mining its market- value.— (JLXI. 
Maintenance, of debtor and his 
dependents, amount required for, 
to be deducted while ascertain- 
ing his net income.— XCVI ; 239- 
4o!— , one of the purposes for 
which an authorised person can 
advance loans for the season.— 
OLY.— , of his cattle also one of 
such purposes. — CLY.— , of an in- 
solvent debtor, minimum of pro- 


cation fixing such minimum.— 
CLXXIX. 

Mamlatdar of a taluka, valuation 
of debtor’s property made by, to 
be considered while determinincf 

.■■/.'Cl. .■■■ 

its market value.— CLXI, 

Manual labour, -See Lahoii^r. 

Marginal note, as an aid to 
interpretation. — 18 20. — amend- 
ment of, to S. 21 considered,—. 
LxY. — the term, meaning of, 
explained. — 17-18. 

Market value of debtor’s pro. 
perty, provision for the deter- 
mination of,. — LXXlX ; 226. — rule 
laying down principles for the 
same.— CLXl. 

Minor, provision for method of 
conducting proceedings w'hen, a 
party .-297." when, deemed to cul- 
tivate personally. — XII-XIII; 29. 
Miscellaneous, heading of a 
chapter.-CXXXII; 295.— mean- 
ing of the term, explained.— 
295-96. 

Mortgage nature of a transfer, 
whatever its form, right of an 
agricultural labourer to apply to 
have declared. — LXXY, — ihid, of 
a debtor to allege and require 
investigation of, at any time 
during pendency of an adjust- 
ment proceeding.— LxXY.—i6fd, 


perty necessary for, as notiied . of a person, whether an ipdivi- 
by the P. G. to be set apart ' dual or an undivided Hindu 
ifojfe putting his attachable |>tpr . .fdiaily to. be held to hold agri- 
|>^ty litoiSale.— 0XXY1I.--Tliutt|i'' j^uxal;.,;knd.if.guch land held 


30 years prior to 30-1-40 and 
such land lost subsequently by 
transfer in the nature of,.-X-Xl.— 
ostensible sale made by tra.nsac- 
tion in the nature of, right of 
debtor to gat a declaration as 
to,.— 207. 

Mobtgaged peopeety, order for 
the delivery of, to be made in an 
award, regardless of terms of 
the deed or transfer. — XCII ; 240. . 
rent when charged in lieu of the 
profits of, while making up ac- 
counts. — LXXIY; 205-06 —setting 
off the profits of, agreement as 
to, when to be set aside. — LxV 5 
190. 

Movable peopeety of a debtor, 
method of valuation of,.-OLXI-., 
to be mentioned, in the application 
for adjustment, the statements to 
be filed in response to notice, and 
the award. — XXVIII ; 126-28 ; 

L-LI; 147-48; XOY-VII, CLXXlY; 
237, 242.— rahte of, to be deter- 
mined according to prescribed 
manner.-LXXXlX ; 225-226.— 

method prescribed for determin- 
ing the same— CLXI.-, to be taken 
into consideration for ascertain- 
ing whether debtor should or 
should not be' adjudicated an in' 
solvent.— CXXYII ; 284-85. 

N 

Negotiable Instrgmehts Act, 
1881, references to,.— JnA 
78 ; 317 . ^ ^ 


Net annual income, deductions 
to be made from total income for 
ascertaining, for the purpose of 
fixing the amount of an instal- 
ment.-XCYI-YII| 239-40.-, only 
to be considered for determining 
whether a debtor should or 
should not be adjudicated an 
insolvent.— CXXYII ; 284-85, 
Non-debtoes, position of, under 
the present Act.— Znt XYI.— tem- 
porary provision in the old Act 
for the benefit of,, — 316. 

Notice, duty to issue, imposed 
by the present Act. — LI, LVIII- 
IX, LXXI, LXXXYI; ibid, 
by the old Act. — 147-48, 168, 
217-18.— general, duty to publish 
imposed by both the Acts.— L-LI; 
147-48.— manner of publication 
of.,— CLIX.— method of service 
of, prescribed by the present 
Act.— CXXlY-Y.— , which a 
debtor or creditor can serve on 
the other party in order to elicit 
useful information. — XXXIII- 
lY; 121-22. 

Notifications published by the 
P. G. after the passing of the 
present Act.— CLXXYIII— IX. — 
ibid, after the passing of the old 
Act till it was repealed.— J%<. 
I; 1,75-80 78to; In, .305, 320, 
321, 325, S27.—ibid, before the 
passing of the said Act.— 341, 

0 

Qepence, under S. 58 (2), cogni- 
; gance of, not to he taken unless 


complaint fited by the Court 
eoncernsd. — CX XXIII. 

Officer, Land Valuation, — See 
Land Valuation Officer , — , of the 
Court, duties that can be assign- 
ed to, under the present Act.— 
CLYII-VIII, CXVI, CLXIV-V. 
Omission, important, made 
good in the present Act. — CX- 
lY; 257.^ — , of -which a debtor 
may be guilty so as to cause a 
creditor to desist from making 
an application for adjustment and 
its consequence. — LII ; 152, 
Operation of an Act, commence- 
ment of, ho-w determined. — IX ; 
1,320%, 322%. 

Obdee of adjudication of a debtor 
as an insolvent, when and by 
■whom can be made.— CXXYII; 
284-85. — , of priority to be obser- 
ved while making an award and 
distributing the assets of an 
insolvent debtor.— XCV-VI, 

CXXX ; 238-39, 292,— positive 
bar of appeal against every, made 
under the Chapter on Insolvency 
except on one ground.— CX XX I; 
293.— specific provisions as to 
appeal from every, passed under 
certain sections of the present 
Act. — CXX. -suits or proceedings 
in respect of legality of, barred 
under the old Act.— 295. — con- 
sequence of ; such bar not being 
imposed by any section of the 
Present Act except in S, 6 
XIIMXV. 


Oedeb of JUiNTENASCE of a com- 
petent court, holder of, amount 
payable to, to be deducted while 
ascertaining the debtor’s net in- 
come. — XCVI; 239-40.— liability 
of a debtor to, to be shown in 
the adjustment application.— XX- 
YIII ; 128.—, one of the persons 
whose dues are exempt from the 
operation of the present Act and 
. w'ere exempt from that of certain 
sections of the old Act. — XXIV; 
61. — service of notice on and 
filing of statement of claim hy, 
necessary.— LXXl-II ; 218. 

Oedinance XI of 1945, Contents, 
of the Text of; — short title, 
commencement and duration.— 
327.— temporary validation of 
Provincial debt laws in certain 
respects.— 327-28.— Schedules I 
and II referred to in S. 2.-328- 
29.— ,o/ the Commentary on,. — 
What is an Ordinance. — 329-30, -- 
What is an Emergency.— 330-31.- 
Court’s power under Emergency 
Legislation. — 331 , — Provincial 
Debt Enactments,— 331-32.— So- 
urce and Extent of Authority of 
the Provincial Leg islatur es.— 332- 
33, — Consequence of incurable 
defects in Provincial laws. — 333- 
35.-S. 72 in the Winth Schedule 
to the Q. of I, Act, 1935—335. 

■ S. S17in Part XllI of the Act. 
'■’;^Pff“Th 0 ' Ninth Schedule to 


the Constitution Act.— 386.— S. 
72 of the old Act as occurring 
in the said Schedule.— -336. — 
Powers of the Indian Legislature 
to make laws.— 336. — Duration 
of an Ordinance and the amend- 
ment of S. 72 in that respect by 
the India and Burma ( Emer- 
gency Provisions) Act, 1940 
{3 and 4 Geo. 6, ch. 33).— mO- 
337. — Scope of section 2.-337. — 
First Schedule including the 
Amending Acts referred to in cl. 
12, — 337 — 38.— Second Schedule 
including the Amending Acts 
referred to in cl. (a). — 338-39. — 
Provincial debt enactments not 
covered by the Ordinance. — 339- 
40. — references to, — Int. 52, 61». 
Oedin’ance s of 1946, reference 
to,.— Int. 61«. 

Oeiss-A Acts on this subject 
passed after 1-4-37 and their 
contents.— Inf. 66. 

Obissa Money-lendees Act, 
1939, contents of„— -Inf. 66. 
Other Acts, reference to, when 
permissible. — 33-35. > 

OvEREiDiNG Pbovisions, sections 
in which contained in, the pre- 
sent Acf.— SS.4 (3), 5 (1), 7, 9,- 
11, 22, 24 (1) and (2), 31, 32 
(2) («), 36, 37, 38 (3) pro,, 40, 
43, 44, 56 (1) pro, 1 and 2.—, 
in'' the old Acf.— SS. 5 (1), 14, 
21, 24, 26, ; % 42 (1), 45, 57, 
59, 60, 63, 65, 66, 72, 84, 85. 


P 

Paeticulaes of a debtor’s pro- 
perty to be determined by the 
Court if an application for ad- 
justment is held maintainable. — 
LXXXV; 222-23— , of the debts 
due by a debt,or including those 
mentioned in S. 3 to be given in 
the application and the statements 
to be ffled under S. 14, — XXYIII, 
CLXXIV; 126-28, 147-48.—, 
required to be mentioned in an 
award.-GLXXlV; 237, 242. 
Paying capacity of a debtor, 
how determined. — XCI-II; 229. 
—necessity to determine, whe- 
ther debts should or should not 
be scaled down.-XCII-V 5 
231-36. 

Payment op amount of an in- 
STALJiENT, postponement of, 
when and to what extent to he 
made,--CXlII-IV 5 268-70. — re- 
covery of, how to he made. — 
Clx, CLXlV.— time and manner 
of, to be specified in an award. — 
OLXXIV; 238, 242. 

Penalty, of a civil nature, 
incurred hy both the parties, by 
fraudulently colluding together.— 
CIV ; — by not complying with 
notice under S. 5,— XXXIV ; 122. 
— ,,by refraining from doing any 
of the acts mentioned in S. 15. — 
LIIj 152. — , by a debtor only 
by fraudulently colluding with 
a creditor. — 261. — , by deliberate- 
ly putting a creditor on the 
wrong track and thereby causing 



loss to him.— Lll; 162. — , of both 
civil and criminal nature, in- 
curred by the debtor, by aliena- 
ting or encumbering the standing 
crops or the produce of his land 
■without the permission of certain 
creditors. — 301-02. — , by hypo- 
thecating or selling such crops 
or produce without such per- 
mission. — CXXXIII. 

Person, definitions of, in the Bom. 
Genl. Clauses Act, 1904 and the 
old Act.-XXIII-lV,.-29.— , suf- 
fering from mental or physical 
disability, when deemed to culti- 
vate personally, though actually 
not doing so.— XIl-XIII ; 29.—, 
the word occurring in Exp. I to 
S. 2 (14), and SS. 15 (2), 26 (2), 

53 (1) and 54 (1) of the present 
Act but not defined in it.— XXII, 
XXIII-IV. 

Pleader, definition of, in the 
0. P. Code, usefulness of,. — 
CXVin-IX. — , entitled to appear 
as right only in proceedings un- 
der SS. 24 and 28.— CXVII-XX.- 
fee of, engaged by any party not 
to be included in the costs of 
proceeding. — CXVII . — improve- 
ment in the position of, by the 
‘passing of the present Act. — Int, 
Xin-lVj CXVII-XX; 274-79. 
Pii)UGH CATTLE, hire or purchase 
of, one of the purposes'for which 
an authorised person can advance 
, ioWs.-CLV. ' , 

' ,one of the purposes ■* : 

foir which an authorised |»ersf)n 


can advance loans. — GLV. 

Points to be decided as preli- 
minary issues. — LV-Yl; 161-65. 
Possession of peopeutv, order 
for delivery of, to be made in an 
award regardless of the terms of 
the mortgage. — XCYII. — specific 
provision for the recovery of, 
not made in the present Act.— 
Int. XX-XXI; CXI-XII, CL, 
CLXIV. 

Poultry-farming, included in 
the definition of “ agriculture."’— 
XI; 27. 

PreaItIBLE, as an aid to interpre- 
tation.— 6-8.— the word, meaning 
of, .-VI; 5. 

Preliminary, meaning of the 
word,. — VII ; 16-17. — , the head 
ing of Chapter I in both the 
Acts.— VII; 14. 

Preliminary issues, points re- 
quired to be decided as,. — LV- 
VI ; 161-65.— right of appeal 
from an adverse decision on any,. 
— LVII; 164. 

Prescribed, definition of the 
word,.- XII ; 29. 

Presumption in case of ambigui- 
ty.— 174.— in case of non-produc- 
tion of books of accounts by a 
creditor. -J%L— XIX ; 204-05. 
Previous history, how far use- 
ful in interpreting an Act.— 
85-41. 

Previous la'w as to insolvency 
qf rural debtors, improvement 
,;i|tj,,„SuggestQd' by the B. 0. A.— 
29t81y286, .'L 


Pkevious peeujuhaby proceed- 
ings, how far useful for inter- 
preting an Act.— 39-41, 

Previous state of the law 
re-relief to agricultural debtors. 
- Int 33-48 ; 36—39. 

PEiiiAKY Land Mortgage Bank, 
copy of an award made under S. 
33 to be supplied to, — CLXII. — , 
order of payment of debts by, 
when to be made. — C ; 244-46. — ■ 
right of, to recover dues as arre- 
ars of land revenue. — C. 
Principal of a debt, method of 
making up an account of. — , 
LXVI— Vlir ; 190-93.-statutory 
cut on, when and to what extent 
to be made.-LxVI-VII. 
Priority, order of, to be obser- 
ved while ordering payment of 
debts by an award and while 
distributing the assets of an 
insolvent debtor. — XOV — VI, 

OXXX ; 238-39, 292. 

Private Money-lenders Bills, 
introduced in the Bombay Legis- 
lative Assembly, use made of, 
while drafting the B. M. Bill, 
1938,— 31-32. 

Proceedings, application of the 
0. P. Code to, under ch. IF,— 
GXXV,. — continuance of, after 
the death of a party.— 147.— 
other than revisional, transfer of, 
to the Court, when necessary, — 
IkVIII-IX ; 167-69.— when to be 
conducted ex parte,— CVl. 
Procedure,, for adjustment of 
debts generally,, under the pre- 


sent Act,— ch. U.—ihid, under 
the old Act. — ch. Ill,— /or get- 
ting an award re-opened and the 
debts re-adjusted in certain cases.- 
CVII ; 252.— , a declaration made 
as to the mortgage nature of a 
transfer,— LXXY—LXXXI ; 207- 
15. — , a settlement recorded and 
certified and an award made 
thereon.— XL-XLV ; 129-35. — , 
preliminary information from the 
other party,— XXXIII-VI ; 121- 
24. — recovery of an instalment 
in arrears. — OVIII-XIII,-- re^fx- 
ting to the TOet/tod o/ publication 
of general notice. — ULIX.— 
of the service of notice. — CXXlV- 

V. — , the sale of debtor's proper- 
ty under S. 41 or S. 47 (2).r— 
CLXIV-V, — , to be followed in 
cases of, absence of a party on 
a fixed date, — CVl . — ibid, of app- 
eals made under the Acts. — Intm 
VI ; CXXH. — ,contravention of 
the provisions of S. £3 (1), — 
CXXXlll-IV.— , doubt as to an 
alienation or encumbrance being 
of a fraudulent nature. — LXXX- 

VI. — , insolvency of a debtor 
under the present Act.— ch. Ill ; 
under the old Act. — ch. IV. — , 
satisfactory evidence being found 
as to collusion.— CIV — VI ; 251- 
62. — , several applications having 
been made by or against the 
same debtor, — L ; 146. — , suits 
etCi transferred to the Court.— 

. LVni-XIII ; 167-79.—, in Code 
; tO; be followed generally in pro- 


eeedmws under cli. II of and in 
the case of all the proceedings 
not specifically provided for in 
the present A.ct.--CLxVI — law$ 
of, retrospective effect generally 
given to amendments in,. — 173. — 
validity of, followed in proceed- 
ings under the old Act, not to 
be called into question by insti- 
tuting or proceeding with suits 
and proceedings in the regular 
courts. — 295. 

Peocbeds op sale, in insolvency 
proceedings, how dealt with, — 
CXXX; 292, 

Prodtjce op Land, alienation or 
encumbrance of, by debtor indeb- 
ted to certain creditors, to what 
extent prohibited and made a 
crime.— CXXXIII-IV ; 301-00. 
Property op a debtor, parti- 
mlars of, where to be stated. — 
See Particulars. — quantity of, 
that can be sold by an interim 
order.— OXVI; 271 72.— ibid, 
after ha is adjudicated an insol- 
vent. — CXXVII; 284-85. — ^nece- 
ssity and manner of determining 
the value of,. — CLX-XI. 

Province of Bombay, relief of 
agricultural debtors in, the pur- 
pose of passing the legislation.—^ 
TI, XIV; 4j 1-4. 
PfioviNcrAL Co-operative JLand 
I, I^&ThAGE Bank.— S ee Bom. Pro. 

L. M', Bocnk, 


Provincial debt laws, certain 
common features of.,— Int. 81— 
83.— defects in, to what extent and 
how cured.— In, 197 ji, 

general remarks as to tlie nature 
. Gd-71 . — validation of 

certain provisions in^ made by an 
Ordinance.“-327 - 40* 

' PeoyincixIL Goteek.\ieni; duty 
of^ to notify the minimum of 
property necessary for the main- 
tenance of a debtor and his 
dependants*— CXXV IL — notifica-- 
tioa issued by, in exercise of 
such power.— CLXXIX*—, the 
rate of interest chargeable on the 
amounts awarded or advanced*— 
XCYII, CLXIX; 240-^44^ -potcw 
of, to make rules generally and 
particularly for specific purpo- 
ses* — CIXL-XL; 306-10.- — sanc- 

tion of, necessary for a debtor 
wishing to alienate his property 
before discharge of his debts.— 
CXV 5 270.— unlawfulness of any 
reduction in remission communi- 
cated to the Court, which may 
be subsequently made by, — LXX 
•• XWI; 218. 

Peoyihoial Insolvency Agt^ 
1920, proceedings under the In- 
solvency Chapter, to be generally 
conducted according to the pro- 
./Yisfons^ ot*-aXXIX 5 290.— refe- 
' 'toees to,.— Jinl 30, 32, 48, 54, 
' 290, 291“^92*-r-report 


on the operation of, in rural areas 
and suggestions to amend it. — 
7," 19, 29-31. 

Pbovincial Small Cause Couets 
Act, 1882, reference to,.— lOS. 
Peoyision as to the appointment 
of next friends or guardians of 
minors etc.— 297"9S — the enact- 
ment which can fill the place of, 
in the present Act. — Ini. XIX. 
Peoyisions of an oveesiding 
NATUEE. — See Overriding provi- 
sions. 

PeOvISO as ah aid to IHTEEPKE- 
TATIOH.- 93-94, 

Punctuation- JUEK as an aid to 
INTEEPEETATION —188-89. 

Punjab Acts passed before and 
after 1-4-37 and their contents.— 
Jnt. 53-56, 67-6a 
Punjab Debtoe's Peotection 
Act, 1936, contents of,. — Int. 
54-55; 340.— the Acts which 
amended it. — Int. 67 ; 340. 
Punjab Money-lendees Bill, 
1929, recommended as a model 
for legislation for the control of 
money-lending business. — Int, 7. 
Punjab Redemption of Moetga- 
GES Act, 1913, reference to,.— 
Int. 54. 

Punjab Registration of Money- 
lenders Act, 1938, contents of,, 
—int. 68.— the Acts which amen- 
ded it.— 328.— , supplemented 
P. R. A. Act, me— Jnt. 68. 


Punjab Regulation of Accounts 
Act, 1930, recommended as a 
model piece of legislation. — Int. 
8, 49.— reference to,.— Int. 67, — , 
supplemented by P. R. M. Act, 
1938,— Jnt. 68.— the Acts which 
amended,.— Int. 68. 

Punjab Relief of Indebtedness 
Act, 1934, contents of, — Int. 
53., — references to, —107, 329. — 
the Acts which amended it. — Int. 
67-68; 338. 

R 

Re-adjustment of debts, when 
possible.— evil; 252-53. 
Recovery of an instalment in 
arrears, how made, by the 
Government, local authority and 
co-operative society,, — CIX ; 266. 
— ,by the other creditors.— OVIII- 
IX; 266-67.—, by the Primary 
or Pro. Go-Op. L. M. Bank — 
C ; 246. — suit or proceeding with 
respect to, not to be entertained 
or proceeded with by any Court 
under the old Act and consequ- 
ences of the omission of such a 
provision from the present Act, — 
295.— Int. XXl-Il; XXXIX. 
Redundancy, of a provision, 
how for a valid ground for 
departure from the ordinary 

meaning of words.— 150-51 a 

case of, under the old Act. — 256. 
Reference, power of a Board to 


make to the Court in certain 
cases. — 253-55. — , to context or 
subject, when necessary and its 
effect on the definitions giyen. — 
IX-XXIV; 24r60. 

Eefxjnd of court fee to a creditor- 
applicant when necessary.— LVII- 
VIII; 165. 

Registeae of Co-opeeative So- 
cieties or other nominated offi- 
cer, when to be served with a 
notice.~LXXI; 218. 

ReGISTEATION op an AW'AED, 
under the present Act.— CVIII- 
IX. — , under the old Act.— 263-64 
Regtjlaeisation op Remissions 
Act, 1918, of the united Provin- 
ces, cases of repugnancy under,. 
— 12 . 

Relevant Act, the expression, 
explained. — 167. 

Religious institution, holder 
of a land on behalf of, not a hol- 
der for being deemed to be a 
debtor.— Xll; 28-29. 

Remedial Acts, how to be con- 
strued, — 8-10. 

Remedial eights, nature of, con- 
sidered.— 174!. 

Remission, of part of a claim by 
a creditor, consequence o£,— 
LVI; 162. — of part or whole of 
land-revenue by Government in 
any year, efect of, on creditorf 


Rent, when to be chargeable in 
lieu of profits while making up 
accounts.- LXXO' ; 205-06. 
Re-opening of an aw.uid, hi 
which cases justified. — OVII; 
252-33. 

Repealed Act, detinicion of the 
expression,. — XII, XXl-lI. — 

referances to, in the repealing 

Act. — Jnt... ; CXLVill.— 

result of such references. —Ink 
XVIII ; CXLVIII. — sections of, 
re-enacted with modifications Int. 
XVI-VIII,— , not re-enacted, and 
other enactments which can take 
the places oi,—Int. XVIII-IX. 
Repealed enactments, construc- 
tion of references to, how made. 
— CXLVI. — revival of, how made. 
— CXLVI. — rules and provisions 
for the interpretation of,,— 314!- 
15; CXLVI-VII. 

Repeal, of an enactment, effect 
of, on the rights and duties of 
parties -CXLVI.-,o/ Act XVII 
of 1879^ after a period of three 
years and with a certain reser- 
vation. — OXLII-III . — ^ partially 
and with several reservations. — 
310-11.— of Rom. VlllofmS, 
gradualiy,--310-ll, — of Bom. XX- 
VIII of 1939.— GXhm. 
Repugnancy, between two Afits 
cases of, arising from the similar 


right to recover their dues under Acts of the other Provinces, dis- 
An iward.— OXHI-IV ; 268-70. 10-13.— , cured in certain 


eases by getting sanction for the 
enactments from the Governor- 
General.— Iti, 332-33.— passing of 
an Ordinance (No. XI of 194)5) re- 
sorted to as a remedy for curing, 
when pointed out by the Federal 
Court. —In, 332-33.— Privy Coun- 
cil decision holding that there 
was no such, in that case. — 197, 
197%, 333.—, between portions 
of the same Act, how cleared up.— 
31-4)3. 

Reseeve Bank of India Act, 
1934), references to,. — Int. 55; 
XII.; 29. 

Resource sociEnr, definition of 
the expression,. — XII; 29.— dis- 
ability arising from indebtedness 
to,.— CXXXIII-IV; 301-02.-liar 
bility to prosecution arising from 
neglect to take permission of, 
before taking the forbidden step. 
-CXXXm-IV ; 301-02. 
Restraint on jurisdiction.— See 
Jurisdiction. 

Re-transfer of suits etc. to the 
civil or revenue court by the 
Court when necessary.- LVIII- 
LIX; 167-69 — procedure on,.— 
LVIII-IX; 167-69. 
Retrospective effect, principles 
as to giving, to amending Acts, 
discussed.-10-13.- rules deduced 
from decided cases as to giving,. 
—172-76. 

Revenue courts, duty of, to 


transfer all pending, -suits &e. in 
respect of a debt to the Court if 
involving decision of certain 
questions and all those to transfer 
which a notice is received from 
the Court.-LVIII-IX ; 167-69. 
Review Committee, appointment 
and report of, re.the operation of 
the old Act in selected areas as 
an experimental measure. — Int. 
4).— recommendation of, to allow 
pleaders to appear in proceedings 
as of right for arguing points of 
law,. — Int. XIII. 

Revisional Applications, exclu- 
ded from the purview of S. 19. — 
LVIII-IX. — , in which cases main 
tainable in the High Court under 
S. 115 of the G. P. Code.— XLIY- 
V, XLVI, LVII, LXIII, LXXIX, 
LXXXI, LXXXVIII, XOIX, 
ciii, evil, CVIII, CXIII.- 

jurisdiction of the High Court to 
entertain, not afieoted by the 

provision for one appeal only. 

103-05. 

Right of appeal, nature of, con- 
sidered. — 174). 

Royal Commission on Agricul- 
ture, references to the report of,. 
—Int. 11, 32, 4)0, 4-9. 

Rule-making power of the P. G., 
in general and for specific purpo- 
ses.-CXXXlX-XL; 306-08. 
Rules, made under the old Act 
superseded. — OLI. — ^ made undey 


the present Act and forms pre- 
scribed .thereby.- CLI-LXXIX.— 
principles ajoverning, generally. — 
CLIIlllV.-the term', defmed.- 
XII; 29. 

S 

Sale, interim, of part of debtor’s 
property, when order for. Justi- 
fied.— CXVI ; 284r-85.— procedure 
for conducting, under the present 
and old Acts.— CXVI; 284-85; 
CLXIV-V.— , of standing crops 
or produce by debtor, when pro- 
hibited.-CXXXIII-IV. 

Sales and leases of debtor’s and 
neighbours’ properties for the 
preceding 12 years when to be 
taken into consideration.— CLX- 
XI. 

Sale, transaction of, when liable 
to be hold to be in the nature of- 
a mortgage.-LXXV-VI; 207. 
SAViNa-GLAUSE, general rule as to 
construction of,.— 64.— proYisions 
in the nature of, in the present 
Act.— SS. 2, 3, 32, 38 (3^ pLO., 46, 
51. — ibid, in the old Act. — SS. 
2, 3, 5 (3>, 6 (1), (2), 7 (1), (2), 
72, 74. 

Savings as such.-XXIV-VIII‘, 
60-64. 

Scaling down of debts at which 
stage and in which cases to be 
inMe.—XCII-III ; 231-32.— 
ill vhiflh cases not ^n.ecessary,r- 


CIV-V, OVil; 251, 252.~fur. 
ther, in which casts necessary, 
and to whiit extent to be made — 
XCIX-C; 244-46. 

Scheduled b.aniv, definition of the 
term,.— XII; 29.— duty of, to file 
a statement of its dues and the 
remission it is prepared to give. 
— LXXXI-II ; 218. — extinguish- 
ment of the portion remitted by ; 
— LXXXIL— sums due to, not 
aff eted by the provisions of the 
whole Act and by certain speci- 
fied sections of the old Act except 
as otherwise expressly provided 
therein.— XXIV ; 60.-unIaw!'ulness 
of reduction in remission if made 
by, after communication to the 
Court.— 219. 

Scheme for the payment of the 
debts of a debtor by the Bom. 
Pro. Co-op. L. M. Bank or the 
Pri. L. M. Bank in the area con- 
cerned, when to be framed. — 
XCIX-C; 244-46. 

Scope of Chaptees explained.— 
VIII, XXVIll-XXXI, CXXVII- 
VIII,CXXXn; 16, 67, 112-15, 
285-86, 295-97, 

Seasonal finance, definition of,. 
—XII; power of the P. G. to 
lay down the purposes for which, 
loans by way of, can be advanced 
XlI'XIIL—purposeslaid down 
by rules mrbpect of .— CLIII, 


Section; definition of,. — CLIV-- 
meaning of the word, explained. — 
V7. ' ,v 

Second appeal not competent 
under the present or the old 
Act;-GXX; 108. 

Secueed beets, definition of,.-~ 
29.— why no definition in the 
present Act.— XX; XVI. 
Seevicb to Government or villa- 
ge community, land held for, 
entitles a person to be deemed a 
holder.— XII ; 28-29. 

Setting off profits, agreement 
as to, when to be disregarded. — 
LXV; 190. 

Settlement of accounts between 
parties when to be disregarded. — 
LXV ; 190. — of debt, how to 
be got recorded and certified 
when made without filing an 
application for adjustment and 
while such an application is 
pending. — XL-XLV ; 129-40.-- 

voidness of^ when occurring.-- 
XLYI; 140. 

Short title, of an Act, purpose 
of providing for,. — I; 2. — , of 
the present and the old Acts, — 
Int. I; I, VII, VIII; 2, 14,20. 

StMILAR LEGISLATION IN OTHER 
Provinces made before and 
after 49 -69. 

Sind Acts passed after 1-4-37 
and their contents.--/'nt, 64-66, 
Sind Agriculturist Belief Act,, 


1940, Acts amending,. — Int, 65. 
— contents of,.— Ini. 64-65. 

Sind Debt Conciliation Act, 

1941, contents, of.,— Ini. 65. — ■ 
reference to ,.”107. 

Sind Money-lenders Act, 1944, 
contents of,. — Int. 65-66.— refer- 
ence to,. — 329. 

Sowing, one of the purposes for 
which an authoi’ised person can 
advance loans.— CLV. 

Special Eedeeming features of 
the Bom. Debt Legislation.— 
Int. 72-74. 

Special tribunals and Civil 
Courts, relations between,. — 101- 
02, 112-14. 

Specific dates prescribed by the 
present Act for doing specific 
Acts.— XXVIII, XXXIII, XL, 
L-LI, . LXVIII, LXXV,~VI, 
XCVI, XCIX-C. 

Standing crops, alienation or 
encumbrance of, without permissi- 
on by debtor, in which cases pro- 
hibited. — 800-01.^-hypothecation 
or sale of, without permission by 
him, in which cases prohibited 
and made a crime.— CXXXIII- 
IV. 

Statement, of accounts purpor- 
ting to close previous dealings 
and create a new obligation when 
to be disregarded. — LXV; 190. 

when binding on the parties, 
or their representatives,— iZ- 



XIV i 183-84.—, of debts and 
claims to bs filed by parties at 
each other’s request.- -XXXIII 
VI; 121-24.— iMc?, to be filed 
by them along with their appli- 
cations.-XXVlII-XXXIlI; 126- 
29.-~ihidf to be filed by them 
on service of notice by the Court. 

— L-LII; 14 (-50.--, of Objects 
and Reasons of a Bill, whether 
useful for the interpretation of 
the Act into which the Bill is 

converted.— 39-41.— o/remissio» 

which Government and others are 
preprepared to give from their 
respective dues, to be filed with- 
in the allotted time and conse- 
quence of not doing so.~ 
LXXXII;218. 

Statutes, affecting vested rights 
how to be interpreted.— 89-91, 
172-76.—, of limitation, how to 
be interpreted. — 92-93. 
Stock-bbeedinq, included in the 
definition of “ agriculture”,— XI- 
27. 

Sub-section, meaning of, ex- 
plained. — 17. 

Suit ob proceeding, judicial in- 
terpretation of the expression,.— 
59, 297. — prohibition against en- 
tertaining or proceeding with, 
relating to certain matters dealt 
with under the old Act.— 296. — 
surety debarred from resorting 
tb, with regard to Ms rights 
adjudicated upon by the Court.*— ; 


XXXVII.— what consequences are 
likely to follow from the omission 
to re-enact in the present Act the 
above prohibition in the old Act 
—Int. XXI-II. 

Suits etc., transfer of pending, by 
the civil or revenue courts to the 
Court, in which circumstances 
necessary. — LVIII-IX ; 167-69. 
Superior Courts, jurisdictien of, 
not affected by such special Acts. 
—103-05. 

Surety of a debtor debarred 
from pursuing his remedy under 
the ordinary law. — XXYII.— to 
be discharged when debtor’s debts 
adjusted. — XXVII. 

T 

Taking of Accounts, date up to 
which to be done. — LXV-VIII; 
190-93. — Examination of parties 
before,. — LXIV ; 181. — general 
provision as to,— LXIII ; 179-80, 
—mode of,. — LXV-VIII ; 190-93. 
Tax, definition of the word, in 
the old Act.— 61. 

Taxes for the current year pay- 
able to Government to be deduc- 
ted while assessing the net income 
of a debtor.-XCVI-VlI; 239-40. 
Temporary ptovisions in the old 
Act as to the remedy of ^the 
; debtors outside the purview of the 
Act and non-debtors, necessitated 
by the gradual repeal of the D. 


A. B. 4ci.— 316. 

TERMlNiTlON OF WaB ( DEFINI- 
TION) Orbisance, 1946, reference 
to,.— 61%. 

Text of an Act, which, consider* 
ed authoritative,.— I ; 2. 

This Act (Bom. XXVIll of 1939), 
bird's eye-view of,,— 15.— change 
in the law eftected by,.— 29- 

48. previous history of, InU 

6 - 11 . 

This legislation (Bom. Agrl. 
Debtors Relief Legislation ), cha- 
racter of,. — 8. 

Threshing, one of the purposes 
for which an authorised person 
can advance loans. — CLY. 
Time-limits, definite, prescribed 
by statute. — X-XI, XII, XXVIII, 

XXXI1I,XL,L-LI,LXVI-VIII, 

LXXV-VI, XGYI, XUIX-C, 
OXIII-IV, CXLII-III; 25, 27, 
28, 60-61, 92, 110, 121, 129, 141, 
148, 161, 165, 167, 179, 191-2, 
207, 215-16, 239, 268, 310, 311, 
316. 

Title AND PREAMBLE, explanation 

of,.-II-YII; 2-13. 

Title as an aid to interpreta- 
tion.— 5. 

To cultivate personally, the 
rj expression, defined and explained. 

I -XII-III5 XXIII-IY; 29-30, 

fc 64-55. 

^ To hold land, the expression, 

; defined and explained, —XII, 

W‘. 


XXI; 28-29; 52-53. 

Total amount of debts, when to 
be considered.— XLVII ; 141.— , 
annual income when to be consi* 
dered.-X-XI; 26-27. 

Transfer, of land) transactions 
included in the term,— LXXVII. 

— , when declared to be in the 
nature of a mortgage— LXXV- 
VI.— , within 30 years of 30-1- 
40, a qualification of a debtor.— 
X-XI.—, of pending suits etc. 
when to be made by a civil or 
revenue court. — LVIII-IX ; 167- 
69. 

Transfer of Property Act, 
1882, references to,.— 58, 73, 224, 
317. 

Transfers and transferees ex- 
cluded from the operation of 
S. 24 of the present Act.— LXX- 
VI.—, from that of S. 45 (1) of 
the old Act.— 207. 

Transport charges, one of the 
purposes for which an authorised 
person can advance loans. — CLV. 

U 

Undivided Hindu family, quali- 
fications required by, for being 
held to be a debtor.— Xl, XVI- 
XX; 27-28 ; 46-51.— special 

meaning of the expression “ to 
cultivate personally,” in the case 
of, .-XIII; 30.-total income 
from all sources of all members 
bf, when to be considered.— 
XI ; 27. 


United Peovincbs Acts pass^ 
before and after 1-4-37 and their 
contents.— /wh 59, 66-67. 

United Provinces Agricultural 
Credit Act, 1940, contents of,. 
Int. — 67. 

United Provinces Agricultu- 
rist Relief Act, 1934, and Acts 
amending it, contents oiy-Int. 59. 
United Provinces Debt Redemp- 
tion Act, 1940, and Act amend- 
ing it, contents of,.— Int. 66-67. 
Unsecured debts, definition of, 
in the old Act.— 30.— , why not 
re-enacted in the present Act.— 
Ini. XX; XVI. 

Usurious Loans Act, 1918, in- 
adequacy of, to give the desired 
relief to debtors,— 2ni. 6-"8.-pro- 
vincial amendments made in,.— 
Int. 52, 73; 339-40— references 
lOf— lint. 31, 54, 57, 68, 73, 

.V 

Varil, right of appearance o^ 
in proceedings. --See Pleader. 
Value of debtor’s property, if 
in excess of paying capacity, a 
case of scaling down his debts 
arises.— XGIII-V ; 234-35.— pro- 
vision and rules for the determi- 

Verification of applications, 
provisions and forms for,,— XX-- 
VIII, XL, CIX, OLVII. GLX. 
IV, CLXXIl-UI, CLXXVil ; 
119„130.' 


Vested rights, provisions affec- 
ting, whether retrospective effect 
can be given to,,— 10-13 — statu- 
tes affecting, how to be interpre- 
ted— 89-91, 172-76. 

Violence to lhe language of a 
statute, when and how far per- 
missible. — ’IW. 

Voidness of alienations and in- 
cumbrances, when occurring 

LXXXVI; 223— of certain de- 
bts how arising. LII; 151-52. 

of certain settlements.— XL- 
VI; 140. 

W 

Wages of labourers, arrears of, 
not included in the term “debt.” 
~X; 26. 

Weeding, one of the purposes 
for which an authorised person 
can advance loans.— CL V. 

Widow of a deceased debtor, 
when deemed to be cultivating 
personally though actually not 
doing so.— XII- III ; 29, 
Withdrawal of applications, nob 
possible without permission from 
the Court, — IXL ; 144. 
WooD-eutting only not included 
in the definition of “agriculture.” 

Words and expressions used but 
not defined, provision and judi- 
: cial principles for as certaining 
the meanings of,.— XIII, XXIV, 
i.qjQC? *, 30, 67-60. 
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